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ine8  6  and  6  from  top,  for  "  warrantee  "  read  warranty. 
ine  10  from  top,  for  "  therein  "  read  thereon. 
ine  17  from  bottom,  for  "  form  "  read  forum. 
ine  11  from  bottom,  for  "  35  x.  6,  24,  1348 ;  14  &  16  x.  8, 13," 
35  H.  6,  24  ;  13  H.  8, 16  ;  14  H.  8,  13. 

line  6  from  bottom  of  syllabus,  for  "  witness  "  read  witnesses. 
line  5  from  bottom  of  syllabus,  for  **  credited  "  read  credit. 
line  18  from  bottom,  for  "  quieting  "  read  acquiring. 
line  12  from  bottom,  for  "  tendered  "  read  tended. 
line  7  from  t-op,  for  '*  call "  read  case. 
line  6  from  top,  for  "  testator  "  read  intestate. 
line  17  from  bottom,  for  "  Lit."  read  Tit. 
line  7  from  top,  for  "  Lit."  read  Tit. 
line  9  from  bottom,  for  **  as  "  read  at. 
line  16  from  bottom,  for  "  land  that "  read  that  land. 
line  6  from  top,  for  "  probably  "  read  properly. 
line  6  from  bottom,  for  "  interest "  read  in  trust 
line  7  from  bottom,  for  the  second  "  the  "  read  no. 
line  9  from  bottom,  for  "  found  "  read  formed. 
line  4  from  bottom,  for  "  constant "  read  constat. 


A  TABLE 


OF  TBB 


NAMES  OP  THE  CASES  REPORTED  IN  THIS  VOLUME. 


Abell  et  als^  Shermaii  t M7 

Adanw  et  ail..  Marble  St  Slate  Co.  ▼ 496 

Adams  t.  m  hlteoiub 7(M 

Alk«n.  Tmj  v 65 

Anfr«U,  Sabin  t 740 

Atkinson  v.  Patteraon 7dO 

Ausiin,  Draper  v 215 

AuaUn,  Reboot  Dlo.  No.  1  in  Oranhy  v....  90 

Babooek,  admr.  ▼.  Culrer 715 

Bajeley  t.  Morrill  ft  als 94 

Ballej  et  alt.  t.  Oviatt 627 

Bak<T  «C  aU.  V.  Sclioul  Ola.  No.  3  In  Bur- 
ton  189 

Baldwin  Bros.  t.  P(>tU*r 4f» 

Ballard  et  aLi..  Cross  v 416 

Bank.  FlrKt   Nat.  of  Brattliboro.  v.  We»t 

River  R.  R.  Co   et  al 638 

Bank,  Nat,  Union  of  Swaiit>ii,  v.  Marsh.. 443 
Barnes  A  wife.  Woodward  A  Perkins  v.. .032 

BarneT,  Oatnian  ft  Siiennan  ▼ 5&4 

Bartlett  ▼.  WcM>dward  et  als W) 

Batclielder.  Cliadwick  v 724 

Beacli  T.  Fay SH 

BeMen.  Downs  t 674 

Belknap,  Bradlsh  et  al.  v 1 

BemlB  et  al.  ▼.  Jennings 46 

Bemis,  Speneer  v 39 

BUllnjcs,  Blpleys  t 542 

Bishop  ▼.  Wheeler «« 

Bolton,  Gayette  t 338 

Bolton,  Rich  t 84 

Bowen.  LaiifTdon  ft  Ainsworth  ▼ 613 

Boyle  T.  Parker 849 

Bradlah  et  al.  v.  Belknap 1 

Brlfqgs  T.  Brigg8*s  EsUte 671 

Back  T.  Worcester 3 

Borlington  et  als.,  Edgeonmbe  et  als.  V...318 

Cabot  ▼.  Walden II 

Campbell,  WInslow  t 746 

Carley  ▼.  4eoklns 731 

Garman,  Hnxley  t 463 

CartT  V.  Drew S46 

Castleton  ▼.  Weybrldge 474 

Chadwlek  ▼.  Batebelder 7!S4 

Chase  t.  Dlz 642 

Cbild  ▼.  Kingsbury 47 

Clark,  Hogle  ▼ 418 

Clark  et  al..  Holman  ▼ 33 

Clary  t.  MoGlynn 847 

Colbum  et  als.  t.  Hadley,  ezrx 71 

Concord,  Pulsome  t ...185 

Cone,  Rossell  t 600 

Congdon  t.  Darey 478 

Crane  et  aL,  Spauldlng  t 299 

Crea  et  als.,  Morgan  ▼ .....778 

CroM  ▼.  Ballard  et  als 416 

OroM  T.  Marttn  et  al.. U 


Cross  ft  Brlgbam  t.  WlIUrd*s  Estate 78 

Culver,  Babeook,  admr.  t 716 

Dale  T.  Klmptnn  et  als 76 

Danby  et  als..  Kelley  et  als.  t 504 

Dnnvllle,  LInditoy  v 144 

Ditroy.  Conirdoii  v 478 

Davenport  v.  Hubbaid 'JOO 

Davis  V.  Judge t^-'A 

DavlM.  admr.  ▼.  Windsor 910 

Davis,  admr.  t.  Windsor  Savings  Bank... 728 

Dlx.  Chane  v 642 

D(>anu*8  Exr.  v.  Doane  ft  Tr 48-^ 

Dow  V.  School  Dls.  No.  13  lA  W^alden 106 

Downs  V.  Belden (i74 

Draper  v.  Austin 215 

Drew,  Carty  v a46 

Earle  ▼.  Qroot 118 

EaAtman.  Joslyn  t 968 

Edgoeurabe  et  als.  v.  Burlington  et  als.... 218 

Eilwards  v.  Leavitt 126 

Edwards.  Montgomery  v 161 

Falley  et  als.,  St.  Albans  t 448 

Fairfield,  Law  v *...435 

Falrfleld.  Morrlstown  v 38 

Farwell  v.  Slecii 678 

Fay,  Beach  v 387 

French  et  al.  ▼.  Frenches  Estate 857 

Fuffure  t.  Mutual  Society  of  8t.  Joseph... 862 
Fulsome  t.  Concord 136 

Qrout,  Earle  ▼ 118 

Guyette  T.  Bolton 338 

Hadley,  ezrx.,  Colbam  et  als.  t 71 

Hadley  v   Howe...« « 149 

Hall  T.  School  Dls.  No.  8  In  Calais 19 

HatUban  ft  wife.  Shaw,  admr.  v 389 

Hammond,  Shattuck  v 466 

Harris.  Magoon  et  als.  ▼ 264 

Hathaway  v.  Hathaway*s  BsUte 334 

HIbbard  ▼.  Mills 248 

HoAnan,  State  ▼ ...176 

Hogle  ▼.  Clark 418 

Holmes  r.  Clatk  et  al S3 

Holton,  Way  v 181 

Howard  T.  Tyler 688 

Howe,  Hadley  t 143 

Hubbard,  Davenport  v 300 

Huxley  t.  Carman 463 

James  et  al.,  Tate  et  •!•.  ▼ 69 

J^nklni,  Carley  t 721 


▼I 


TABLE  OF  OASES  REPORTED. 


Jennlngv,  Bemii  et  al.  t 46 

JMlyn  T.  Ejutman 248 

jQdg«,  Davis  ▼ 666 

Kelley  et'mls.  ▼.  Danby  et  ala 50i 

Kelley,  Lippett  ▼ A16 

KHlogg  «t  al..  Smith  ▼ MO 

Kelaey,  BandaU  t U8 

Klmpton  et  ala..  Dale  ▼ 76 

KlmptOD,  Pinney  ▼, 80 

JUngahurj,  Child  t 47 

Langrton  St  Ainswortb  ▼.  Bowen A12 

Lanirdoii,  Montp«ller  A  Wells  River  B.  R. 

Co.  ▼ 384 

Lapham  et  alt..  Millers  t 935 

Larkln  et  ala.,  Morse  t 371 

Law  T.  Fairfield 420 

Leavltt,  Edwards  v 128 

Llndsey  ▼.  Danville 144 

Lippett  V.  KeUey 516 


Maroon  et  als.  v.  Harris 984 

Marble  ft  Slate  Co.  v.  Adams  et  als 496 

Marsh,  Nat.  Union  Bank  of  Swanton  v.... 448 

Martin  et  al..  Cross  v U 

Mazbam  v.  Place 484 

McAllister,  exr.  v.  McAIIIster^s'  Heirs  et 

als 973 

McQlynn,  Clary  v 847 

Miller,  White  v 6& 

Millers  V.  Lapham  et  als 535 

Mills,  Hlbbard  v 943 

MIttslsquoi  Lime  Co.,  Wemet  v 468 

Mocliler  v.  Shaltabnry 580 

Montgomery  v.  Edwards 151 

Montpelier  ft  Wells  River  R.  B.  Co.  v. 

Langdon 384 

Morgan  v.  Cree  et  als 77» 

Morrill  et  als.,  Ba^^ley  v 94 

Morrill  V.  Thurston 783 

Morrlstown  v.  Fairfield « 88 

Morse  v.  Larkin  et  als 871 

Motaal  Society  of  8t.  Joseph,  Fngare  v.... 863 


Newman  v.  Walt , 

Nones  v.  Northonso 567 

North  Am.  Llf^  Ins.  Co.,  Sawyer  v 687 

North  Hero  et  als.,  WllUams  v 80C 

Northouae,  Nones  v 587 


Oatman  ft  Shermon  v.  Barney 594 

OvUtt,  Bailey  et  als.  v 637 

Parker  v.  Boyle 843 

Patterson,  Atkinson  v 760 

Peacbam  v.  Waterford 154 

Pierce,  Euima,  in  rs 874 

Pinney  v.  Kimpton 80 

Place,  Maxham  v 484 

Potter,  Baldwin  Bros,  v 403 

Powell,  Stowe  v 471 

Powell  V.  Woodworth..... 878 


Bandall  v.  Kelsey 168 

Readsboro,  Stamford  v 606 

Rich  V.  Bolton 84 

Biohards,  Somers  v 170 

Richmond,  Thurber  ft  Go.  v 896 

Riford  T.  Roohester..., 788 


Rlpleys  V.  Billings 543 

Bolierts,  admr.  v.  Welch  et  ala 164 

Rochester,  Riford  v 7ii8 

Russell  V.  Cone 600 

Sabln  V.  Angell 740 

Sawyer  v.  North  Am.  LIA;  Ins.  Co 6^7 

School  District  No.  3  in  Barton,  Baker  et 

als.  y 189 

School  Dls.  No.  8  In  Calais,  Hall  v 19 

bcbool  IHs.  No.  2  in  Fairfax,  bcott  v 453 

School  Dls.  No.  1  In  Qrauby  v.  Austin....  90 

School  Dls.  No.  13  in  Walden.  Duw  v 1U6 

8c4itt  v.  School  Dls.  No.  3  in  Fairfax 443 

Shanks.  Styles  v 613 

Shattsbury,  Mochlvr  v 680 

Shaituck  v.  Hammond 4ii6 

Shaw,  admr.  v.  Hallllmn  ft  wifb :i88 

Sherman  v.  Abell  et  als 547 

Sburlleff,  \Vo(»d,  admr.  v 3:^ 

Smith  V.  Kellogg  et  al 5<iO 

Soniers  v.  Rlchurds 17it 

Spauldlng  v.  Craue  et  als 3S^ 

Spencer  V.  Beniis 2!) 

Kt.  Albans  v.  Faliey  et  als 446 

Stamfbrd  v.  Readsboro 606 

State  V.  Hofftiiau 176 

State  V.  Young ^>^' 

Steen.  Farwell  v 678 

Stiiwe  V.  Powell 471 

Styles  V.  Shanks ,Mi 

Thurber  ft  Co.  v.  Richmond 396 

Thurston,  Morrill  v 783 

Troy  v.  Aikeu 65 

Tute  et  als.  v.  James  et  al CO 

Tyler,  Howard  v 683 

UnderhUi  v.  Washington i 767 

Vt.  A  Canada  R.  R.  Co.  v.  Vt.  Central  R. 
R.  Co.  et  al 793 

Vt.  Central  R.  R.  Co.  et  al.  v.  Vt.  ft  Can- 
ada R.  R.  Co 793 

Walt.  Kewman  v 689 

Walbrtdgf;  v.  Walbridge 017 

Walden,  Cabot  v 11 

Washington,  Uiiderhlll  v 7(>7 

Watvr'urd,  Pcacham  v 154 

Way  v.  HolU)ii 1H4 

Welch  et  als.,  Itoberts.  admr.  v IIH 

Wemet  v.  .MlMilsguoi  Liwe  Co 4d8 

West  River  R.   K.  Co.  et  al..  First  Nat. 

Bank  of  Brattleboro  v CSS 

Weybrldge.  Castleton  v 474 

Wheeler,  BIshupv , 44)9 

Whitcomb,  Adams  v 70S 

White  v.  Miller 6& 

wniard's  Estate,  Cross  ft  Brlgham  v 7H 

Williams  V.  North  Hero  et  als 301 

Windsor.  Davis,  admr.  v 210 

Windsor  Savings  Bank,  Davis,  admr.  V...728 

Winslow  V.  Campbell 746 

Wood,  admr.  v.  Shurtleff. « 825 

Woodward  et  als.,  Bartlett  v lOu 

Woodward  ft  Perkins  v.  Barnes  ft  wife... 832 

Woodworth.  Powell  v 878 

Worcester,  Buck  v 8 

Young,  State  v 66& 


A  TABLE 


OF 


NAMES  OP  THE  CASES  REPORTED  IN  THIS  VOLUME, 

ARRANGED  BY  COUNTIES. 


ADDISON  COUNTY. 


Hammond,  Shattnek  v 406 

TtmtlU  Stowe  v 471 


Sbattaek  ▼.  Hunmond c 

Stowu  T.  Powell 171 


BENNINGTON  COUNTY. 


Bmey,  Oatmaa  ft  Sherman  ▼ £M 

Iriggs  V.  Briggs^s  Estate 971 

C«ne,  RoMell  t flUO 

Voehler  t.  bhaltobaiT flHO 

Nones  ▼.  Northooae 007 

KortbcKiee,  Nones  t M7 

OtiDuu)  A  Sherman  ▼.  Bamej 


Readsboro,  9tamfi>Td  ▼ 

Ruuell  T.  Cone • 600 

Sha/tsbury,  Uochler  ▼ 000 

Shanks,  Styles  t 01S 

8Umft>rd  T.  Readsboro 000 

Styles  y.  Shanks 0U 

Walbrldge  ▼.  Walbrldge 017 


CALEDONIA  COUNTY. 


Bagler  ▼.  Motrin  et  als. M 

Bartlett  t.  Woodward  et  als 100 

Concord,  Fulsome  v 186 

Cree  et  als.,  Morgan  t ;...778 

Danville,  Llndsey  t 144 

Dow  V.  Sdiooi  Dls.  Mo.  12  In  Walden 108 

£arle  ▼.  GruuL liS 

Edwards  v.  Leavitt 10S 

Edwards,  MontiEumery  t 101 

Fulsome  ▼.  Concord. 139 

Grout,  Earl  ▼ 115 

Hadlev  v.  Howe 143 

Hoflknan.  State  v 176 

Holton,  Way  v 184 

Howe,  Hadley  ▼ 14S 

Kelsey,  Uaodall  ▼ 108 


Leavitt,  Edwards  ▼ 1S0 

Llndsey  v.  DanTllle 14i 

Montgomery  ▼.  Edwards Iftl 

Morgan  t.  Crce  et  als 770 

Morrill  et  als^  Bagley  t M 

Peacham  v.  waterfbrd 154 

Randall  t.  Kelsey 106 

Richards,  Somers  t 170 

RoberU.  admr.  y.  Welch  et  als 104 

School  Dls.  No.  Vi  In  Walden,  Dow  ▼ 106 

Somers  t.  Richards 170 

State  V.  HoAnan 176 

Waterford,  Penoham  t 104 

Way  ▼.  Holton 184 

Welch  et  als.,  Roberts,  admr.  t..... 164 

Woodward  et  als.,  Bartlett  ▼ JOO 


CHITTENDEN  COUNTY. 


Beach  t.  Fav 817 

Boyle  V.  Parker. 843 

Oarty  v.  Drew $4H 

Clary  r.  McOlynn 847 

Drew.  Carty  t 340 

Fay,  Beach  v ^HXJ 

French  et  al.  ▼.  Frenches  Estate 357 

Fuirure  t.  Mutual  Society  of  St.  Joseph... 863 

Halilhan  A  wife,  Shaw,  admr.  t 080 

Larklu  et  als.,  Morse  t 371 


MoGlynn,  Clary  ▼., 047 

Morse  ▼.  Larkiu  et  als 871 

Mutual  Society  of  St.  Joseph,  Fngnre  t..  J6S 

Parker,  B«iyle  v 848 

Pierce,  Emma,  in  re .....374 

Powell  V.  Woodworth 878 

Richmond,  Thurber  A  Co.  v 800 

Shaw,  admr.  y.  Halilhan  St  wlib 880 

Thurber  A  Co.  t.  Richmond 300 

Woodworth,  Powell  ▼ 878 


ESSEX  COUNTY. 


Anstlii,  School  Dls.  No.  1  In  Oranby  ▼....  90 

Boltoiu  Rich  y 84 

Co  bum  et  als.  y.  Hndley,  exrz 71 

Cross  A  Brigham  y.  Wlllard's  Estate 78 

Dale  y.  Klnipton  et  als 70 

Hadley,  exrx.,  Colbum  et  als  y. 71 


Klmpton  et  als..  Dale  t 70 

Klmpton,  Plnney  y 80 

Plnney  y.  Klmpton 80 

Rich  y.  Bolton 84 

School  Dls.  No.  1  In  Qranby  y,  Austin....  80 
WlUard's  Estate,  Cross  A  Bri0^am  t 78 


FRANKLIN  COUNTY. 


Baldwin  Bros.  y.  Potter 402 

Bitllard  et  als..  Cross  v 415 

Bank.  Nat.  Union  of  Swanlon,  y.  Marsh.. 443 

Btahup  y.  Wheeler 4(« 

Clark.  Hogle  y 418 

Cross  y.  Ballard  et  als 415 

Failey  ei  als.,  St.  Albans  y 448 

Fairlteld   Law  y 42b 

HoKle  y.  Clark 418 

Law  y.  Fairfield 4-/6 

Marsh,  Nat.  Union  Bank  ofSwanton  y....44S 
Mayham  y.  Place 484 


Mlaslsquol  Lime  Company,  Wemet  ▼. 
Place,  Maxham  v. 


Potter,  Baldwin  Bros,  t 408 

St.  Albans  y.  Falley  et  als 448 

School  Dls.  No.  8  In  Falrftuc,  Scott  y 409 

Scott  y.  8clK>ol  Dls.  ^o.  2  In  Falrfkz 400 

Vt.  St  Canada  R.  R.  Co.  t.  Vt.  Central  R. 

R.  Co   et  al 701 

Vt.  Central  R.  R.  Co.  et  al.  Vt.  A  Can- 
ada R.  R,  Co.  y 701 

Wemet  y.  Mlsslsqnol  Lime  Company  .....408 
Wheeler,  Bishop  t 406 


VIU 


CASES  ARRANGED  BY  COUNTIES. 


GRAND  ISLE  COUNTY. 

Carman,  Haxlej  T 462     |     Huxley  ▼.  Carmaii 

LAMOILLE  COUNTY. 

Fairfield,  Morrtfitown  ▼ 88     |     Morrlstown  t.  Fairfield. 

ORANGE  COUNTY. 


Atkinson  t.  Patterson 700 

Patterson,  Atkinson  t 760 


Underhlll  ▼.  Washington 767 

Waiahington,  Underhlll  r 767 


ORLEANS  COUNTY. 


Aiken,  TroT  ▼ 65 

Bemls  et  ai.  v.  Jennings 46 

Child  T.  Kingsbury 47 

James  et  al.,  Tute  et  als.  v 60 

Jennings,  Bemls  et  al.  t 45 


Kingsbury,  Child  t 47 

Miller,  White  v 65 

Troy  V.  Aiken 56 

Tute  et  als.  v.  James  et  al 60 

White  V.  Miller » 


RUTLAND  COUNTY. 


Abell  et  als.,  Sherman  ▼ 647 

Adams  et  als..  Marble  A  Slate  Co.  5 4M 

Bowcu,  Laiigdou  A  Alusworth  v 612 

Baiings,  Klph'vs  v 642 

Casilelon  v.  Weybridge 474 

CuiiKdun  V.  Darcy 478 

I>auby  et  a's.,  Kellcy  et  als.  v 604 

Darcy.  Congdou  v 478 

Duane^s  £xr.  v.  Doane  A  Tr 485 

Kelley  et  als.  v.  Danby  et  als 604 

Kelley,  LlpiKftt  v^ , 616 

Kellogg  et  al..  Smith  y 660 


Langdon  A  Ainsworth  t.  Bowen ...519 

Lapnam  et  als..  Millers  v 625 

Llppett  V.  Kellcy 616 

Marble  ft  Slate  Co.  v.  Adams  et  als 496 

Millers  V.  Lapiiam  et  als CM 

Klpteys  Y.  Bimngs 649 

Shenuan  ▼.  Abell  et  als 647 

Smith  V.  Kellogg  et  al «..6e0 

State  ▼.  YonuK 665 

Wcyhridge,  Castletou  v <.474 

Young,  State  ▼ 665 


WASHINGTON  COUNTY. 


Belknap,  Bradish  et  al.  y , 1 

Beuilb,  SiM^uCer  v TH 

Urutilbh  el  al.  v.  Bt'lkuap 1 

Buck  V.  Worcester 9 

Cabut  V.  Waldeu 11 

Clark  et  al..  Holmes  v 2*2 

Cross  V,  Martin  et  al. 14 


asll  V.  School  IMS.  No.  8  in  Calais 19 

Holmes  v.  Clark  et  al 22 

Martin  et  aU  Cross  v 14 

School  Dls.  Mo.  S  In  Calais,  HaU  y 19 

Spencer  y.  liemls 29 

WaUkn.  Cabot  v 11 

Worcester,  Buck  y 3 


WINDHAM  COUNTY. 


Bailey  et  als.  y.  OYlatt 627 

Bank,  First  Nat.  of  Brattleboro,  v.  West 

Klver  U.  R.  Co.  et  at 6S3 

Belden,  Downs  v..... 674 

Chase  v.  DIx...... t42 

Davis  Y.  Judge 666 

DIx,  Chase  v 642 

Downs  V.  Belden 674 

Farwell  y.  Steen 678 

Howard  y.  Tjier 6S) 


Judge,  Davis  v 666 

Ncwniau  v.  Walt 688 

North  Am.  Life  Ins.  Co.,  Sawder  y t97 

Oviatt,  Bailey  et  als.  v ti>/7 

Sawyer  v.  North  Am.  LIA;  Ins.  Co 6U7 

bteen,  Farwell  v 678 

Tvler,  Howard  v 688 

Walt,  Newman  v 689 

West  Klver  U.  B.  Co.  et  al..  Bank,  First 
Nat.  ol  Brattleboro,  v 688 


WINDSOR  COUNTY. 


Adams  y.  Whiteomb 706 

Angell,  Sabln  v 740 

Babcock,  admr.  v.  Culver 7i6 

Baiclii'lder^(  hadwick  y 791 

Campbell,  Wlnslow  v 746 

Csrley  v.  Jenkins 721 

Chadwick  v.  Balchelder 724 

Culver,  Babcock^admr.  v 716 

Davis,  admr.  v.  Windsor  Savings  Bank... 728 


Jenkins,  Carley  y 731 

Morrill  v.  Thurston 7^ 

Rltord  Y.  Rochester 788 

Rochester.  Hll'ord  v 788 

Sabln  V.  Angcll 740 

Tlmrbton,  Morrill  v 7^3 

Whiteomb,  Adams  y 708 

Windsor  Savings  Bank,  Davis,  admr.  Y...738 
Wlnslow  V.  Campbell 746 


GENERAL  TERM. 


Austin,  Draper  v ;...315 

Baker  et  als.  v.  School  Dis.  No.  3  in  Bar- 
ton  ; 189 

Barnes  A  wife.  Woodward  A  Perkins  Y...3a3 

Bolton,  Uuyette  v 228 

Burlington  et  als.,  Edgecumbe  et  als.  Y...218 

Crane  et  als.,  Spaulding  y 293 

Davenport  y.  Hubbard .»....* 200 

Davis,  admr.  y.  Windsor 210 

Draper  v.  Austin 316 

Eastman,  Joslyn  v 268 

Edgecumbe  et  als.  y.  Burlington  et  als.... 216 

Ouyette  v.  Bolton 228 

Harris,  Magoon  et  als.  y 264 

Hathaway  v.  Hatbaway's  Estate 384 

Hlbbard  y.  Mills 248 

Hubbard,  Davenport  t 200 


Joslyn  y.  Eastmui 866 

Langdon,  Montpelier  A  Wells  Rlyer  B.  B. 

Co.  Y !7. 284 

MaKOon  et  als.  y.  Harris 264 

McAillttter,  exr.  y.  McAlltster*s  Heirs  et  als.273 

Mills,  Hibbard  v 248 

Montpelier  A  Wells  Rlyer  B.  B.    Co.  y. 

Langdon 384 

Nortli  Hero  et  als.,  Williams  v 901 

School  Dls.  No.  2  In  Barton,  Baker  et  als.  y.l89 

Shurtlcff,  Wood,  admr.  v 826 

Spaulding  y.  Crane  et  als 893 

Williams  v.  North  Hero  et  alB 901 

Windsor,  Davis,  admr.  y 310 

Wood,  admr.  v.  Shurtleif 825 

Woodward  A  Perkins  y.  Barnes  A  wifl»...8a 


CASES 
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SUPREME    COURT 

FOR  THE 

COUNTY  OF  WASHINGTON, 

AT  THE 

AUGUST  TEEM,  1873. 


PRESENT : 


Hon.  JAMES  BARRETT, 
Hon.  homer  E.  ROYCE, 
Hon.  timothy  P.  REDFIELD, 
Hon.  JONATHAN  ROSS, 


Assistant  Judges. 


Bradish  &  Goodenouoh  v.  Pbrlbt  Belknap. 
Competency  of  Witne9$  under  ch.  86,  §24,  of  the  Qen.  Sts. 

Where  a  contract  with  a  firm  was  originally  made  with  a  member  thereof  since  deceased, 
it  was  held,  that  the  other  party  thereto  was  a  competent  witness  in  his  own  behalf  in 
a  suit  thereon  against  the  snnriTing  partner. 

The  oase  of  Dawton,  aimr.  y.  Wait,  41  Vt.  626,  approved. 

Book  Account.  The  plaintiffs'  account  was  for  735  feet  or 
pine  boards,  at  four  cents  per  foot,  which  they  claimed  to  have 
sold  and  deliyered  to  the  firm  of  Belknap  &  Edson,  of  which 
the  defendant  Belknap  was  surviying  partner,  and  that  the  con- 
tract of  sale  was  made  with  the  said  Edson  by  the  plaintiff  Brad- 
ish. There  was  no  testimony  tending  to  show  that  Belknap 
knew  anything  about  said  bale,  or  that  the  firm  of  Belknap  & 
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Edson  ever  had  said  lumber.  The  plaintiffs  offered  said  Bradish 
as  a  witness  to  prove  the  contract  of  sale  with  said  Edson.  The 
defendant  objected,  because  the  said  Edson  was  deceased ;  but 
the  auditor  overruled  the  objection,  and  admitted  the  testimony ; 
and  found  for  the  plaintiffs  to  recover  their  account,  subject  to 
the  opinion  of  the  court  as  to  the  competency  of  the  said  Bradish. 
The  court,  at  the  March  term,  1873,  Peck,  J.,  presiding,  ren- 
dered judgment  for  the  plaintiffs  according  to  the  report,  to  which 
the  defendant  excepted. 

Geo.  M,  Ftsky  for  the  defendant,  cited  Gen.  Sts.  §  24,  ch. 
86  ;  JSollister^  admr.  v.  YonTig,  41  Vt.  156 ;  Hunter  v.  Kit- 
tredge^s  Estate^  lb.  359;  Sollistery  admr.  v.  Young ^  42  Vt.  403 ; 
Merrill^  admr.  v.  Pinney^  43  Vt.  605. 

J7".  TF.  Beaton^  for  the  plaintiffs,  cited  Dawson^  admr.  v. 
Waile,  41  Vt.  626  ;  Haywnrd  v.  French,  12  Gray,  453  ;  Brady 
v.  Brady,  8  Allen,.  101 ;   Ctobb  v.  Austin,  11  lb.  525. 

The  opinion  of  the  court  was  delivered  by 

Barrett^  J.  The  only  practical  purpose  to  be  served  by  re- 
porting this  case,  is  to  remind  the  profession  that  the  question 
involved  was  considered,  discussed,  and  decided  in  Dawson, 
admr.  y.  Waite,  41  Vt.  626.  The  court  still  entertain  the 
same  view  of  the  subject. 

Judgment  affirmed. 


Lydia  Buck  v.  The  Town  of  Worcester. 
Auditor.     Evidence.     Contract. 

Tho  defendant  had  been  paying  the  plaintiff  $100  a  year,  to  aid  hor  in  supporting  her 
invalid  danghter,  Arabella,  a  pauper.  The  next  day  after  the  Maroh  meeting  of  1871, 
the  plaintifT  went  to  the  house  of  the  defendant's  overseer  of  the  poor,  to  see  what 
was  going  to  be  done  about  her  daughter.  The  overseer  offered  her  $25  in  addition  to 
the  $100,  for  taking  care  of  her  daughter  the  then  past  year,  and  $125  for  the  coming 
year.  This  the  plaintiff  refused ;  but  offered  to  take  $50  in  addition  for  the  past  year, 
and  $160  for  the  coming  year,  if  her  daughter  was  no  worse.  Finally,  after  consulting 
with  some  townsmen  present,  the  overseer  drew  an  order  for  $50  on  the  town  treasurer 
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in  favor  of  the  plaintiff,  and  bandod  it  to  her,  BB}'Ing,    "  I  have  aeoepied  your  offer." 

She  took  it  and  said,  "I  oanH  keep  Arabella  another  year  for  $150  if  she  should  be 

worao  than  she  ha«  been  fbr  the  past  year.    If  she  should  be  worse,  and  require 

watehers,  and  more  medicine  and  attention  flrom  the  doctor  than  last  year,  I  must 

hare  wh^  that  is  worth  in  addition."    The  overseer  replied,    "Take  your  child  and 

go  home  and  stop  your  noise."     Nothing  more  was  said.     At  the  end  of  three  months, 

the  overreer  sent  the  plaintiff  an  order  on  the  town  treasurer  for  $37.50,  which  she 

refosed  to  accept,  because  it  was  not  enough,  and  retoracd  it.    The  last  of  February, 

1872,  the  plaintiff,  at  her  request,  hud  $75  in  orders,  towards  keeping  hor  daughter 

that  year.     Iler  daughter  was  worse   that  year,  and   needed  and  had  much  more 

medicine  and  care  and  attention  from  a  doctor,  and  the  necessity  for  watchers  was 

greatly  increased;  and  for  this  extra  expense  oyvr  the  ycikr  before,  the  auditor  found 

the  plaintiff  was  reasonably  entitled  to  $50  extra.     From   the  foregoing  Oacts  the 

auditor  found  that  the  plaintiff  agreed  to  keep  her  daughter  for  the  then  coming  year 

for  $150,  only  conditionally ;   an<t  in/erredf  provided  such  inference  could  be  legally 

drawn,  that  the  overseer  intended  the  plaintiff  should   have  $150,  absolutely,  and  in 

ease  her  daughter  was  worse  the  then  coming  year  than  she  was  the  year  beforei  and 

needed  more  watchers,  and  medicine,  and  attention  ttoni  a  doctor,  that  she  should 

have  such  further  sum  as  slie  reasonably  ought  to  have.    Held,  the  auditor  liaving 

found  a  contraetf  that  it  was  not  found  without  evidence. 

At  the  expiration  of  that  year,  the  overseer  told  the  plaintiff  he  would  pay  her  $3.50 

per  week  for  keeping  her  daughter  another  year ;  bat  the  plaintiff  reAised  to  do  it  for 

that.    X^e  overseer  told  her  he  should  take  her  away  then.     The  plaintiff  said  11  he 

did,  she  should  go  with  her.     Nothing  more  was  then  said  about  price.    In  May,  1872, 

the  overseer  went  to  the  plaintiff's  house,  prepared  to  take  her  daughter  to  a  placo 

where  he  had   contracted  for  her  lo  be   kept  at  $3.50  per  week,   but  the  plaintiff 

resisted,  and   forcibly  prevented  his  taking  her;    whereupon   the  overseer  told  the 

plaintiff,  if  she  prevented  his  taking  her  diiughter,  and  kept  her  herself,  he  should  pay 

her  only  $').50  per  week.     Nothing  more  was  ever  said,  and  the  plaintiff  continued  to 

keep  her  daughter.     The  auditor  found  that  the  overseer  did  not  intend  to  take  the 

plaintiff's  daughter  away,  if  she  would  keep  her  for  $3  50  per  week,  and  that  the 

plaintiff  intended,  in  her  own  mind,  to  keep  her  for  that,  hoping  that  the  town  would 

finally  pay  her  more.    Held,  a  contract  for  keeping  the  pauper  at  $:).50  per  week.flrom 

the  expiration  of  the  previous  year. 

Book  Account.  Hearing  on  the  auditor's  report  and  excep- 
tions thereto,  at  the  March  term,  1873,  Peck,  J.  presiding. 

The  plaintiflTs  account  was  for  boarding,  caring  for,  nursing, 
doctoring,  and  clothing  her  daughter,  Arabella  Buck,  from  March 
1, 1871,  to  December  26,  1872,  at  $10  per  week.  The  auditor 
reported  the  following  facts: 

^^The  plaintiff  has  no  husband,  and  has  not  had  for  several 
years.  She  is  fifty-two  years  old,  has  resided  in  Worcester  forty- 
eight  years,  is  poor,  utterly  poor,  dependent  on  her  earnings  for 
support,  is  a  milliner,  and  earns,  when  she  can  work  at  her  trade, 
f  1.00  to  $1.25  per  day.  She  has  a  legal  settlement  in  said  Wor- 
cester, is  the  mother  of  six  children,  two  of  whom— Adelaide  and 
Arabella — live  with  her.  Arabella  was  nineteen  years  old  in 
February,  1873,  is  sick,  lame,  helpless,  and  a  pauper  on  the 
defendant  town.     She  began  to  be  ailing  when  about  four  years 
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of  age,  had  a  great  deal  of  pain  in  one  hip,  and  it  could  not  be 
ascertained  what  really  ailed  it  for  nearly  four  years,  when  it 
turned  out  to  be  what  is  usually  known  as  the  hip-ail.  When  she 
was  about  eight  years  old,  sores  on  the  hip,  gathering  at  the  bone, 
began  to  break  out,  and  have  gone  on  gathering,  one,  and  some- 
times two  or  three,  each  year  since,  no  one  of  which  has  ever 
been  permanently  healed.  She  has  now  twenty-three  of  them,  all 
at  times  discharging  matter  the  most  purulent  and  ofiTcnsive.  She 
has  been  a  terrible  suflerer.  The  pain,  when  a  sore  is  gathering, 
is  extreme  and  agonizing.  She  is  now  about  the  size  of  a  child 
of  ordinary  size  at  ten  years  old ;  her  diseased  hip  is  nearly  a 
shapeless  mass,  and  the  limb,  from  the  knee  down,  much  perished 
and  useless.  The  head  of  the  diseased  hip-bone  and  the  socket 
are  undergoing  disintegration,  and  the  thigh-bone  and  the  bone  of 
the  pelvis  are  involved  in  this  matter.  She  has  always  remained 
with  her  mother,  and  for  quite  a  number  of  years  previous  to 
1871,  the  town  had  given  the  plaintiff  $100  a  year  to  aid  her  in 
supporting  this  child. 

"When  Arabella  became  of  age,  the  plaintiff  applied  to  Cyrus 
Brown,  overseer  of  the  poor  of  the  defendant  town,  and  informed 
him  that  the  town  must  do  more  in  the  support  of  Arabella  for 
the  past  year,  and  in  future,  as  she  was  growing  more  and  more 
helphss,  and  demanded  more  and  more  time  and  nursing.  Brown 
told  her  he  could  do  nothing  then,  but  at  the  then  coming  March 
meeting,  he  would  bring  her  case  before  the  town,  and  see  if  they 
would  not  do  more ;  and  he  did  so.  The  town  at  first  voted  to 
add  $50  more  to  the  previous  year,  and  to  pay  her  $150  for  the 
year  to  come ;  but  before  the  meeting  closed,  a  vote  was  taken, 
rescinding  that  vote,  and  referring  the  whole  matter  to  the  over- 
seer to  do  whatever  he  thought  right  in  the  matter.  Brown  was 
at  that  meeting  re-elected  overseer  of  the  poor.  On  the  day 
following  the  March  meeting,  the  plaintiff  took  Arabella  and 
carried  her  to  Brown's  house,  and  told  him  she  had  come  to  see 
what  was  to  be  done.  Brown  proposed  to  pay  $25  in  addition  to 
the  $100  for  the  past  year,  and  $125  for  the  year  to  come.  This 
proposition  she  refused,  but  would  take  $50  addition  for  the  past 
year,  and  $150  for  the  coming  year,  if  the  girl  grew  no  worse. 
This  proposition  Brown  declined  acceding  to.  At  this  period, 
two  men,  prominent  in  the  town,  came  in,  and  Brown  invited 
them  into  another  room,  where  he  and  they  were  by  themselves. 
Brown  then  told  them  what  he  had  offered,  and  that  the  plaintiff 
declined  his  offer,  out  would  take  the  fifty  dollars  additional  for 
the  past  year,  and  would  keep  the  child  for  $150  for  the  year  to 
come.     These  men  advised  Brown  to  take  up  with  that  offer. 
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Thereupon,  in  that  room,  Brown  wrote  an  order  in  plaintiflTs 
favor  on  the  town  treasurer,  for  $50,  and  all  three  went  back 
where  the. plaintiff  was,  and  Brown  handed  her  tlie  order,  saying, 
*I  have  accepted  your  offer.'  She  took  the  order  and  looked  at 
it  and  said  to  hira,  'I  can*t  keep  Arabella  another  year  for  $150 
if  she  should  be  worse  than  she  has  been  for  the  past  year.  If 
she  should  be  worse,  and  require  watchers,  and  more  medicine 
and  attention  from  the  doctor  than  last  year,  I  must  have  what 
that  is  worth  in  addition.'  To  this  Brown  replied,  ^  Take  your 
child  and  go  home  and  stop  your  noise.'  Brown  then  left  the 
house,  and  the  plaintiff  went  home  with  the  child.  At  the  end  of 
thiee  months,  Brown  drew  an  order  in  her  favor  on  the  town 
treasurer,  for  $37.50,  and  sent  it  to  her,  but  she  refused  to  take 
it,  saying  it  was  not  enough,  and  the  messepger  carried  it  back  to 
Brown.  She  might  have  had  a  like  order  each  quarter,  had  she 
chose  to  do  so,  but  did  not.  On  or  about  the  27th  of  February, 
1872,  the  plaintiff  sent  a  written  request  to  Brown,  asking  him  to 

give  an  order  to  Mr. for  the  sum  of  $50,  and  send  one  to 

her  for  $25,  which  sum  of  $75  would  be  towards  the  keeping  of  the 
child  that  year.  This  is  all  she  has  received  for  that  year,  run- 
ning from  March,  1871,  to  March,  1872. 

"From  all  the  evidence  on  this  part  of  the  case,  I  do  not  find 
that  the  plaintiff  agreed  to  keep  the  child  for  the  year  then  to 
come,  for  $150,  only  conditionally ;  and  from  the  facts  stated,  I 
infer,  provided  such  inference  may  be  legally  drawn,  that  Brown 
intended  she  should  have  the  $150,  absolutely,  and  in  case  the 
child  was  worse  the  year  coming  than  she  had  been  the  year 
preceding,  and  needed  more  watchers,  more  attention  and  medi- 
cine from  the  doctor,  then  she  should  have  such  further  sum  as 
she  was  reasonably  entitled  to,  for  that  additional  care  and 
expense.  And  I  find  that  the  child  was  worse  for  the  year  from 
March,  1871,  than  she  had  been  the  year  previous,  and  needed 
and  had  much  more  medicine,  care,  and  attention  from  the  doctor, 
and  that  the  necessity  for  watchers  was  greatly  increased,  and 
that  for  this  extra  expense  over  the  year  before,  she  was  reason- 
ably entitled  to  have  the  sum  of  $50,  making  the  sum  of  $200 
that  year ;  and  deducting  the  $75  paid,  it  leaves  due  from  the 
town  to  her,  March,  1872,  the  sum  of  $125,  to  which  is  to  be 
added  one  year's  interest. 

"If  I  have  made  an  inference  not  warranted  by  the  facts,  as  to 
what  transpired  between  Brown  and  the  plaintiff  on  the  day 
before  mentioned,  then  1  find  that  Brown  directed  the  plaintiff  to 
keep  the  child  another  year,  without  any  contract  as  to  price,  and 
in  that  ease  I  find  that  the  keeping  of  the  child  that  year  was 
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reasonably  worth  $250,  and  deducting  the  $76  paid  from  that, 
would  leave  due  the  plaintiflF,  March,  1872,  the  sum  of  $175,  and 
one  year's  interest  to  be  added. 

"At  the  March  meeting,  1872,  Abijah  Wheelock  was  elected 
overseer  of  the  poor,  and  the  town  authorized  him  to  settle  with 
the  plaintiff  for  the  past  year,  as  he  thought  right ;  also  to  enter 
into  such  arrangement  with  her  for  the  year  to  come  as  he 
thought  best;  and  in  the  afternoon  of  the  day  of  his  election, 
Wheelock  called  on  the  plaintiff',  informed  her  of  his  official 
relation  to  her,  and  that  he  would  call  in  a  few  days  and  make 
some  arrangement  about  her  child.  In  a  short  time  after,  he  did 
call  on  the  plaintiff,  and  offered  to  pay  her  $4  per  week  for  ilie 
year  past,  deducting  what  pay  slic  had  received,  and  would  also 
give  her  $4  per  week  to  keep  the  child  another  year.  The 
plaintiflf  declined  to  accede  to  the  offer,  thinking  the  sum  was  too 
small.  Wheelock  then  went  away  without  ccmiing  to  any  con- 
clusion, but  in  two  or  three  days  after,  again  went  and  saw  the 
plaintiff,  and  notified  her  that  he  withdrew  the  offer  of  $4  a  week 
that  he  had  made,  and  told  her  he*  would  give  her  fo.^O  per 
week.  This  the  plaintiff  would  not  take,  and  Wheelock  told  her, 
'Then  I  shall  take  her  away.'  JShe  replied,  'If  you  do,  I  shall 
go  with  her.'  Nothing  more  was  said  al)out  price,  and  Wheelock 
went  away,  not  having  then  found  any  place  to  take  the  child  to. 
He  aflerwards  agreed  with  a  Mr.  Gould,  who  lived  about  two 
miles  and  a  half  from  the  plaintiff,  and  from  Dr.  Harris,  who  had 
charge  of  the  child,  to  take  her  and  keep  her  the  rest  of  the  year 
for  $3.50  per  week.  Gould  was  as  suitable  a  man  as  any  one 
that  was  a  stranger  to  the  child,  and  to  the  peculiar  manner  in 
which  she  must  be  treated  and  cared  for.  Wheelock,  after  offer- 
ing the  plaintiff  $3.50  per  week  to  keep  the  child,  did  not  go 
near  her  again  till  into  May  following,  after  the  roads  got  dry 
and  smooth,  as  he  did  not  deem  it  safe  for  the  child  to  be  moved 
earlier.  Between  the  10th  and  20th  of  May,  Wheelock  rigged  a 
spring-bed  into  a  wagon,  and  ho  and  Mr.  and  Mrs.  Gould  went  to 
the  plaintifFs,  and  when  he  got  there,  he  told  the  plaintiff  that  he 
had  come  to  remove  the  child  to  Mr.  Gould's,  unless  she  con- 
cluded to  keep  her  for  $3.50  per  week.  She  said  she  could  not 
keep  her  for  that,  and  insisted  that  the  child  should  not  go,  as  it 
would  kill  her  to  go  to  a  strange  place.  The  plaintiff'  and  her 
child  both  grew  much  excited.  She  took  the  child  into  her  lap, 
and  told  her  she  should  not  be  taken  from  her  mother.  Mr  Gould 
and  wife  proposed  to  the  plaintiff*  to  go  with  the  child,  and  stay 
till  she  had  taught  them  how  to  do  for  it.  She  would  not  consent 
to  have  the  child  moved.     Wheelock  and  the  plaintiff  both  got 
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very  much  excited.  She  said  he  should  not  take  the  child,  unless 
he  took  her  in  pieces.  He  replied  he  would,  either  dead  or  alive. 
At  this  time,  after  a  little  lull,  Wheelock  told  the  plaintiff,  ^  Well, 
if  you  won't  let  me  take  the  child,  jou  shan't  nave  a  cent  for 
keeping  her,'  and  on  that,  left  the  house,  as  did  the  others ;  but 
after  getting  out  doors,  and  advising  with  his  townsmen,  he  went 
back  into  the  house  and  told  the  plaintiff  he  would  take  back 
what  he  said,'  and  that  if  she  was  a  mind  to  accept  $3.50  per 
week  for  keeping  the  child,  she  might  have  it.  That  ended  the 
interview.     Nothing  more  was  ever  said. 

^^  I  find  from  the  evidence,  that  the  bare  moving  of  the  child 
from  the  plaintiff's  to  Mr.  Gould's,  would  not  have  endangered  her 
life  ;  but  do  find  that,  to  be  put  to  a  strange  place,  away  from  her 
mother,  and  lacking  her  care,  encouragement,  and  love,  would 
have  endangered  the  child's  life.  When  Wheelock  first  saw  the 
plaintiff  on  March-meeting  day,  he  told  her  to  keep  the  child  till 
some  other  arrangement  was  made,  and  no  other  was  made  till  he 
came  to  move  the  child  as  above  stated.  I  also  find  that  he  did 
not,  when  he  went  to  move  the  child,  want  or  intend  to  do  it,  if 
the  plaintiff  would  keep  her  for  the  $3.50  per  week;  and 
though  the  plaintiff  admitted  on  her  cross-examination  that  she  did 
not  agree  to  keep  the  child  for  $3.50  per  week,  yet,  from  all  the 
testimony  and  circumstances,  I  infer  that  she  in  her  own  mind 
intended  to  take  that  sum,  probably  hoping  that  the  town  would 
finally  give  her  more.  If  such  inference  may  be  legally  drawn 
from  the  facts  and  circumstances,  then  I  find  that  that  price  was 
intended  to  cover  the  time  from  the  first  Tuesday  of  March,  1872, 
to  the  time  of  auditing  this  case,  41^  weeks,  at  $3.50  per  week. 

*'*'  But  if  the  court  think  the  facts  and  circumstances  detailed 
are  insufficient  on  which  to  found  such  an  inference,  then  I  find 
that  the  plaintiff  kept  the  child  at  Wheelock's  request  from  March 
meeting  to  such  time  in  May  as  would  make  ten  weeks,  and  that 
it  was  reasonably  worth  $6.00  per  week  to  take  care  of  her,  she 
being  sorely  afflicted  by  new-gathering  ulcers  during  the  time, 
which  amounts  to  $60.00.  Prom  May  20th  to  this  27th  day  of 
December,  the  taking  care  of  said  child,  if  to  be  treated  as  on  a 
quantum  meruit,  was  worth  $5.00  per  week. 

*'^  The  defendant's  counsel  insisted,  and  requested  the  auditor  to 
find  and  report,  that  no  contract  for  keeping  the  child  was  made 
in  May,  1872,  when  Wheelock  went  to  take  it  away.  That  ques- 
tion the  court  are  at  liberty  to  decide  on  the  facts  reported." 

The  court  decided  that  the  plaintiff  was  entitled  to  recover  ac- 
cording to  the  finding  of  the  auditor,  for  the  year  prior  to  the  first 
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Tuesday  of  March,  1872,  $200,  less  the  $75  paid  thereon  :  and 
that  she  was  entitled  to  recover  $3.50  per  week  for  the  time  she 
kept  the  child  after  the  first  Tuesday  of  March,  1872 ;  and  ren- 
dered judgment  accordingly.     Exceptions  by  both  parties. 

H.  W.  Eeaton,  for  the  plaintiff.* 

J.  0,  Livingston,  for  the  defendant,  cited  Aldrich  v.  London- 
derry, 6  Vt.  441 ;  Oasileton  v.  Miner  et  al,  8  Vt.  209  ;  Houghton 
V.  Danville,  10  Vt.  637  ;  Worcester  v.  Ballard,  38  Vt.  60  ;  Mi- 
aeon  V.  Henshaw,  4  Wheat.  225,  228  ;  Ocean  Ins.  Qo.  v.  Carring- 
ton,  3  Conn.  362 ;  2  Kent  Com.  639 ;  McKinley  v.  Watkins,  13 
111.  140  ;  Addison  Cont,  21,  et  seq,  ;  Story  Cont.  §  378 ;  1  Par- 
sons Cont.  399  ;  Tucker  v.  Woods,  12  Johns.  190  ;  Keep  et  al.  v. 
Goodrich,  lb.  397,  400. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  was  book  account,  and  was  heard 
on  the  report  of  the  auditor.  The  plaintiff's  daughter  was  a 
charge  on  the  defendant  town.  The  auditor  has  found,  after  giv- 
ing a  history  of  the  case  in  detail,  that  the  plaintiff  agreed,  con- 
ditionally, to  keep  the  pauper  for  the  year  ending  March,  1872, 
for  $150,  if  her  condition  remained  the  same  ;  but  if  she  should 
require  more  attention,  nursing,  and  doctoring,  then  the  plaintiff 
must  have  additional  compensation  ;  that  the  overseer  left  the 
pauper  in  the  plaintiff 's  care  and  custody  during  that  year,  and 
intended  to  comply  with  plaintiff's  proposition,  and  pay  her  the 
$150,  and  such  further  compensation  as  should  be  reasonable,  if 
the  pauper  should  become  worse.  She  did  become  worse,  and  the 
enhanced  expense  thereby  of  taking  care  of  her,  was  $50,  mak- 
ing in  all  for  that  year,  $200.  The  auditor  reports  that  the 
plaintiff  insisted  upon  the  increased  compensation  in  the  contin- 
gency which  did  occur  ;  and  the  overseer,  allowing  the  pauper  to 
remain  in  the  custody  and  care  of  the  plaintiff,  is  presumed  to 
have  assented  to  the  plaintiff's  proposition.     The  auditor  having 

*  The  plaintiff's  brief  was  not  fVirnishod  the  reporter. 
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found  a  eantracty  we  do  not  feel  warranted  in  declaring  that  it  is 
found  without  evidence. 

n.    The  court  below,  upon  the  facts  reported  hj  the  auditor, 
allowed  the  plaintiff  to  recover  for  the  last  forty-one  and  a  half 
weeks,  $3.50  per  week,  as  upon  a  contract  for  that  price.     The 
defendant  insists  that  the  plaintiff  may  recover  $6  per  week  for 
ten  weeks,  up  to  the  time,  in  May,  1872,  when  the  overseer, 
Wheelock,  with  Mr.  Gould  and  wife,  undertook  to  remove  the 
pauper  to  Mr.  Gould's,  who  had  contracted  to  support  and  care  for 
the  child  for  $3.50  per  week.     The  plaintiff  resolutely  resisted,  and 
prevented  the  removal  of  the  child  to  Mr.  Gould's.    The  over- 
seer then  told  the  plaintiff  that,  as  she  resisted  his  taking  the 
custody  of  the  child,  ^*  she  should  not  have  a  cent  for  keeping 
her."    The  overseer,  after  leaving  the  house,  seemed  to  think  his 
language  hasty  and  inconsiderate,  and  immediately  went  back  into 
the  house,  and  told  the  plaintiff  ''  he  would  take  back  what  he 
had  said,  and  if  she  was  a  mind  to  accept  of  $3.50  per  week  for 
keeping  the  child,  she  might  have  it.     That  ended  the  interview." 
And  the  auditor,  ^'  from  the  testimony  and  circumstances,  infers 
that  the  plaintiff,  in  her  mind,  intended  to' take  that  sum,  probably 
hoping  that  the  town  would  finally  give  her  more."    The  law 
casts  the  duty  upon  the  overseer  to  support  the  poor,  and  he  has 
the  correlative  right  to  the  control  and  custody  of  their  persons 
and  effects.     But  this,  like  all  general  rules,  must  have  its  excep- 
tions.   The  auditor  finds  that  Mr.  Gould  and  wife  were  as  suita- 
ble persons  to  take  charge  of  the  child,  as  any  strangers,  and 
that  ^^  to  put  the  child  to  a  strange  place,  away  from  her  mother, 
and  lacking  her  care,  encouragement,  and  love,  would  have  en- 
dangered her  life ;"  yet,  ^^  the  moving  the  child  from  the  plain- 
tiff's to  Mr.  Gould's  would  not  endanger  her  life."     While  the 
overseer  has  the  right  to  the  custody  of  the*pauper,  he  must  ex- 
ercise that  right  in  reasonable  deference  to  the  laws  of  humanity 
and  decency.    If  he  should  attempt  to  remove  his  ward  at  a  time, 
and  in  a  manner,  that  life  would  thereby  be  endangered,  without 
any  overruling  necessity,  or  to  treat  a  delicate  woman  in  such 
manner  as  to  shock  the  common  sentiments  and  feelings  of  mod- 
esty and  propriety,  he  ought  not  to  complain  if  resisted.    And 
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there  are  many  cases  where  the  town  must  take  charge  of  the 
poor  where  they  are  found  ;  and,  if  unable  to  agree,  must  submit 
to  a  quantum  meruit  as  the  rule  of  compensation.  But  these  are 
exceptions  arising  from  the  necessity  of  the  cases.  We  do  not 
discover  that  the  provision  of  the  overseer  in  this  case,  was  not 
ordinarily  humane  and  provident.  The  girl  could  be  removed 
without  serious  detrin  ent ;  and  the  preparation  for  her  removal 
was,  evidently,  prompted  by  considerate  kindness. 

The  opinion  of  the  auditor,  "  that  to  be  put  to  a  strange  place, 
away  from  her  mother,  and  lacking  her  care,  encouragement,  and 
love,  would  have  endangered  the  child's  life,"  is,  necessarily, 
speculative.  Persons  aflSicted  with  disease  of  any  kind,  and  of 
all  ages,  sexes,  or  conditions,  are  taken  to  the  hospital,  and 
estranged  from  parental  care,  that  they  may  receive  ihe  benefit  of 
trained  nurses  and  the  appliance  of  better  treatment ;  and  this  is 
deemed  humane,  and  an  advance  in  civilization.  The  conflict  of 
opinion  between  the  parties  was  not  unnatural.  Maternal  love 
and  tenderness,  made  keenly  sensitive  by  continued  care  and  sym- 
pathy with  affliction,  "  had  the  mastery  "  of  the  plaintiflP.  And 
this  we  do  not  deem  a  fault.  But  we  think  the  rights  and  duties 
of  the  parties  in  this  case,  are  not  to  be  determined  by  any  im- 
puted misconduct  of  either. 

The  sole  inquiry  as  to  this  branch  of  the  case  is,  was  there  a 
contract  as  to  the  compensation  ?  The  town  insisted  that  plaintiff 
must  keep  the  child  for  $8.50  per  week,  or  allow  her  to  be  sup- 
ported elsewhere.  The  plaintiff  declined  the  former,  and  resisted 
the  latter.  The  overseer  then  notified  her  that  if  she  forcibly  re- 
tained the  child,  she  could  have  no  remuneration.  Whether  the 
plaintiff  could  recover  any  compensation  after  this  date,  if  the  case 
ended  here,  we  do  not  determine.  But  the  overseer  went  back, 
took  back  what  he  had  said,  and  told  her  ^'  if  she  was  a  mind  to 
accept  $3.50  per  week  for  keeping  the  child,  she  might  have  it ;" 
and  she  kept  the  child.  This  was  an  offer  not  refused.  She 
continued  to  perform  the  service  without  notice  that  the  offer  was 
rejected.  It  is  true  that  she  had  before  rejected  the  same  offer, 
but  the  relation  of  the  parties  had  become  changed.  The  over- 
seer   chose    to  revoke    his  declaration,  and    then  renewed    his 
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offer.  When  compensation  is  offered  as  the  inducement  for  ser- 
vice, and  the  service  is  performed,  it  is,  ordinarily,  the  most  con- 
clusive accepiance  of  the  offer.  Had  the  plaintiff  claimed  the 
compensation  offered,  in  this  case,  the  town  would  have  had  a  very 
awkward  defense.  The  only  embarrassment  arises  from  the  fact 
that  plaintiff  testifies  that  '-*-  she  did  not  agree  to  keep  the  child  for 
#3.50  per  week,"  yet  "  in  her  own  mind  intended  to  take  that 
sum."  But  the  defendant  town  had  the  right  to  understand  that, 
by  performing  the  service,  she  acquiesced  in  the  offer  ;  and  there 
being  no  notice  to  the  contrary,  it  was  an  acquiescence  in,  and 
assent  to,  the  offer.  And  if  that  be  so,  it  was  support  furnished 
at  the  "  request. "  of  the  town. 

We  find  no  error  in  this  branch  of  the  case,  and  the  judgment 
of  the  county  court  is  afSrmed. 


The  Town  op  Cabot  v.  The  Town  op  Walden. 

Gen,    St9,   ch,    20,  §  33.       Overseers  of  the  Poor.      Evidence, 
Books  of  Entry  Required  by  Law  to  be  kept. 

Section  33,  eh.  20,  of  the  Gen.  Sts.,  makes  it  a  part  of  the  offioial  duty  of  OTeneera 
of  the  poor,  to  keep  a  particular  and  true  aocount  of  all  their  expenditures  for  the 
poor,  therein  designating  the  particular  poor  person  for  whom  each  item  of  expendi- 
ture ia  made. 

A  book  kept  by  the  town  for  such  purpose,  and  wherein  such  entries  are  made,  is  admis- 
sible as  oTidenoe  in  favor  of  the  town,  to  prove  the  &ct  of  such  expenditures. 

Appeal  from  an  order  of  removal  of  Samuel  Hodgdon,  a  pau- 
per, from  the  town  of  Cabot  to  the  town  of  Walden.  Trial  by 
jury,  September  term,  1872,  Peck,  J.,  presiding. 

Upon  the  question  of  whether  the  pauper  had  gained  a  settle- 
ment in  the  defendant  town  by  residing  there  from  June  4,  1852, 
to  the  fall  of  1859,  the  defendant  offered  to  show  that  the  town 
assisted  the  pauper  a  small  amount  in  1858,  and  for  that  pur- 
pose, introduced  Amos  W.  Eddy  as  a  witness,  who  testified  that 
he  knew  J.  W.  Dow,  formerly  of  Walden,  and  that  he  was  once 
acting  overseer  of  the  poor  of  said  town.     The  witness  produced  a 
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book,  and  the  defendant  offered  to  show  that  it  was  the  book 
kept  by  said  town  as  the  book  of  expenditures  of  the  town  for 
the  support  of  the  poor,  required  by  the  statute  to  be  kept,  and 
that  a  certain  entry  thereon,  under  date  of  the  year  1858,  purport- 
ing to  be  an  expenditure  for  the  pauper  in  question,  was  in  the 
handwriting  of  said  Dow,  who  was  then  out  of  the  state.  The 
defendant  offered  no  other  evidence  to  show  that  such  assistance 
was  in  fact  rendered.  The  plaintiflf  objected  to  the  book  as  evi- 
dence, and  the  court  excluded  the  same  ;  to  which  the  defendant 
excepted. 

S.  C.  Shurtleff^  for  the  defendant. 

The  evidence  oflfered  by  the  defendant  is  clearly  adm.ssible. 
It  was  the  duty  of  the  overseer  of  the  poor  to  keep  the  book, 
and  make  the  proper  entries.  Gen.  Sts.  ch.  20,  §  33  ;  1  Greenl. 
Ev.  §§  116,  147  ;  Boston  v.  Wet/mouth,  4  Cush.  538 ;  Derby  v. 
Salemy  30  Vt.  722. 

J.  P.  Lamaon^  for  the  plaintiff. 

The  book  itself,  in  the  absence  of  any  testimony  to  show  that 
assistance  in  fact  was  furnished,  was  not  admissible. 

It  was  not  a  book  of  records,  nor  a  book  required  by  law  to  be 
kept  by  the  overseer.  Gen.  Sts.  139,  §  33.  The  entry  on  the 
book  does  not  prove  that  the  town  of  Walden  furnished  any  sup- 
port to  the  pauper.  The  defendant  did  not  offer  to  show  that 
there  was  any  furnishing  in  fact,  or  that  the  town  of  Walden  ever 
paid  Dow  for  this  charge,  or  that  his  account  was  ever  audited 
by  the  town  auditors.  It  was  the  duty  of  the  town  to  have  pro- 
duced the  testimony  of  Dow,  and  by  him  proved  the  furnishing, 
if  there  was  any. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  exception  urged  by  the  defendant,  is  the 
one  taken  to  the  refusal  of  the  court  to  admit  in  evidence  the 
book  produced  by  the  witness,  Amos  W.  Eddy.  The  defendant 
had  shown  that  J.  W.  Dow  had  been  overseer  *of  the  poor  of 
Walden,   and  offered  to  show  that  the  book  presented  was  the 
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book  kept  by  the  town  as  its  book  of  expenditures  for  the  support 
of  the  poor,  required  to  be  kept  by  the  statute  ;  that  in  it  there 
was  a  charge,  or  entry,  of  an  expenditure,  under  the  date  of  1858, 
in  the  handwriting  of  said  Dow,  which  purported  to  have  been 
made  for  the  pauj)er  in  question  ;  and  that  Dow  was,  at  the  time 
of  the  trial,  out  of  the  state.  In  the  absence  of  any  testimony 
thac  the  assistance  was  rendered,  the  court  excluded  the  book  as 
evidence.  This  evidence  was  not  admissible  on  any  principle  de- 
cided, or  held,  in  Derby  v.  Salem^  30  Vt.  722,  or  in  Cavendish 
V.  TVoy,  41  Vt.  99.  In  those  cases  it  was  held  that  entries 
of  dealings  with  the  pauper,  made  at  the  time  of  the  occurrence 
of  the  transactions  recorded,  by  a  person  not  a  party  to,  or  inter- 
ested in,  the  event  of  the  suit,  were — it  being  shown  that  the  per- 
son making  the  entries  had  deceased — admissible,  in  connection 
with  other  testimony,  to  show  where  the  pauper  was  residing  at 
the  time  the  transactions  occurred.  In  the  case  at  bar,  the  entry 
was  made  by  the  then  acting  overseer  of  the  poor  of  the  defend- 
ant, the  agent  of  the  defendant,  and  was  offered  in  favor  of  the 
defendant.  Generally,  a  party  cannot  make  evidence  in  its  own 
favor.  If  this  was  a  private  entry,  made  by  the  overseer  for  his 
own  convenience,  or  for  the  convenience  of  the  town,  it  was 
properly  excluded.  By  §  83,  ch.  20,  Gen.  Sts.,  it  is  provided : 
"  The  overseers  shall,  annually,  within  fifteen  days  after  the  ter- 
mination of  their  respective  offices,  exhibit  to  their  successors  in 
office  a  particular  and  true  account  of  all  the  moneys  by  them 
respectively  received  and  expended  for  the  use  of  the  poor ;  and 
from  whom,  to  whom,  and  for  what  uses  and  purposes,  together 
with  an  account  of  the  earnings  of  the  poor  persons.  "  ♦  *  * 
*•*•  And  the  said  overseers  so  going  out  of  office,  shall,  at  the  time 
of  presenting  their  accounts  for  adjustment,  deliver  to  their  suc- 
cessors in  office  all  books  and  papers  relating  to  the  poor/' 
We  think,  by  this  statute,  it  is  made  a  part  of  the  official  duty 
of  the  overseer  of  the  poor,  to  keep  a  particular  and  true  account 
of  all  his  expenditures  for  the  poor,  therein  designating  the 
particular  poor  person  for  whom  each  item  of  expenditure  is 
made,  not  only  for  his  own  convenience  and  that  of  the  other 
officers  of  the  town  in  making  settlements  with  him,  but  also,  that 
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it  may,  at  all  times,  be  known  to  whom  aid  is  granted  by  each 
town,  and  the  extent  of  such  aid.  An  entry  of  this  character, 
which  must  be  presumed  to  have  been  made  at  the  time  of  the 
transaction  recorded,  by  one  who  must  have  had  competent  knowl- 
edge of  tlie  fact,  and  on  whom  the  statute  has  imposed  the  duty 
to  make  the  entry  truly  and  according  to  the  fact,  is  admissible 
as  original  evidence.  1  Greenl.  Ev.  §  115.  It  may  be  used  as 
well  against  as  for  the  town  in  whose  behalf  it  was  made.  It 
may  not  be  conclusive  of  the  fact  recorded.  It  may  be  impeached, 
or  shown  to  be  erroneous,  like  any  other  evidence  ;  but  it  is  ad- 
missible as  having  a  tendency  to  establish  the  fact  as  recorded. 
We  think  the  court  erroneously  excluded  the  evidence  oflFcred. 
Judgment  reversed,  and  cause  remanded. 


LuTHEB  Cross  v.  William  Martin,  Jr.  ;  and  Same  v.  Edward 

P.   NORCROSS. 

Effect  of  Recital  in  Charter.      Legislative  Grant.      Estoppel  hy 
Deed.     Presumption  of  Identity  of  Persons  of  same  Nam^. 

The  charter  of  Harris  Gore  was  dated  October  30, 1801,  and  recited  that  the  grant  of  said 
territory  was  made  hy  the  legislature,  Febraary  25, 1782,  to  G.  and  others.  On  Jane  I, 
1789,  G.,  by  deed  of  warrant}*,  conveyed  **ono  whole  riglit  and  share  In  said  gore,  drawn 
in  my  name  to  me,'>  to  G.  Jr.  The  lands  of  said  gore  were  not  in  flMt  allotted  or  di- 
vided till  the  year  1902.  Held,  that  the  rooltal  of  the  grant  in  the  charter,  was  at  least 
prima  facie  evidence  of  the  Ikct :  and  that  said  grant  at  once  vested  title  to  said  lands 
in  the  grantees,  as  effeotnally  as  when  engrossed  and  recorded. 

When  one  having  no  title  to  land,  conveys  it  with  covenants  of  warranty,  and  subse- 
quently acquires  title  thereto,  his  title  enures  to,  and  vests  in,  his  grantee,  by  opera- 
tion of  law,  in  discharge  of  bis  covenants. 

Parties  in  successive  deeds  constituting  a  chain  of  title,  of  the  same  name,  are  presump- 
tively the  same  persons ;  and,  In  this  country,  there  is  no  Intendment  that  a  party,  in 
twenty  years,  may  not  ehange  his  residence. 

A  deed  firom  G.  of  H.,  to  G.  Jr.  of  U.,  was  presumed  to  be  from  fkther  to  son. 

Trespass  qua.  clan,  on  lands  in  Harris  Gore.  The  first 
action  was  for  cutting  trees  on  lots  Nos.  10,  13,  and  34 ;  and  the 
other  for  cutting  on  lots  Nos.  10  and  13,  in  said  gore.  Pleas,  the 
general  issue,  and  trial  by  the  court,  September  term,  1872,  Peck, 
J.,  presiding. 
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To  show  title  in  himself  to  the  lots  named  in  the  first  action^ 
the  plaintiff  introduced  in  evidence  a  certified  copy  of  the  char- 
ter of  Harris  Gore,  dated  October  30, 1801,  which  recited  that  the 
same  was  granted  by  an  act  of  the  General  Assembly,  passed  Febru- 
ary 25, 1782,  and  showed  that  Elijah  Gore  was  one  of  the  grantees 
therein  named.     The  plaintiff  also  introduced  in  evidence  a  copy 
of  the  proprietors'  records  of  said  gore,  which  showed,  among 
other  things,  a  division  of  said  gore  into  lots,  on  May  4, 1802,  and 
that  in  said  division  lots  10,  13,  and  34,  wore  set  to  Elijah  Gore ; 
and  introduced  parol  evidence,  showing  that  said  division  had  been 
acquiesced  in  and  acted  upon  by  the  proprietors  and  those  hold- 
ing under  them.     The  plaintiff  offered  in  evidence  a  copy  of  a 
deed  from  Elijah  Gore,  of  Halifax,  in  the  county  of  Windham, 
and  state  of  Vermont,  to  Elijah  Gore,  Jr.,  of  said  Halifax,  dated 
June  1,  1789,  purporting  to  convey  land  therein  described  as 
^'  one  whole  right  and  share  in  Harris  Gore,  so  called,  in  the 
county  of  Orange  aforesaid,  and  was  drawn  in  my  name  to  me  "  ; 
to  the  admission  of  which  the  defendant  objected,  because  it  de- 
scribed the  land  as  land  that  ^^  was  drawn  in  my  name  to  me,^' 
and  insisted  that  it  did  not  describe  the  land  in  question,  as  that 
appeared  to  have  Been  drawn  to  the  said  Elijah  Gore  in  1802,  and 
also  because  the  charter  of  said  gore  bore  date  after  the  date  of 
the  deed  ;  but  the  court  overruled  the  objections,  and  admitted 
the  evidence ;  to  which  the  defendant  excepted.    The  plaintiff 
also  offered  in  evidence  a  copy  of  a  deed  from  Elijah  Gore,  Abner 
Salsbury,  and  Susan  Salsbury,  ^'  all  of  Ellisburgh,  county  of  Jef- 
ferson, and  state  of  New  York,  heirs  in  law  to  Elijah  Gore,  late 
of  Guilford,  deceased,"  to  Zenas  Barney  and  Polly  Barney,  dated 
February  7,  1821,  purporting  to  convey  certain  land  in  Harris 
Grore,  in  the  county  of  Caledonia,  described  as  follows,  to  wit : 
^^  Being  all  our  right  or  claim  to  the  right  of  land  originally 
drawn  to  Elijah  Gore,  our  honored  father,  being  divided  in  three 
lots,  and  numbered  on  the  original  plan  of  said  gore,  Nos.  34,  13, 
and  10  "  ;  to  the  admission  of  which  the  defendant  objected,  be- 
cause it  did  not  appear  that  the  grantors  therein  named  had  any 
connection  with  the  grantor  in  said  first-mentioned  deed,  and  be- 
cause it  did  not  appear  that  the  said  Elijah  Gore  therein  named, 
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was  the  same  person  named  as  grantee  in  said  first-mentioned 
deed.  The  plaintiff  claimed  under  said  deed  only  through  the 
grantor  Elijah  Gore,  and  claimed  nothing  through  the  other  two 
grantors.  The  court  overruled  the  objection,  and  admitted  the 
evidence ;  to  which  the  defendant  excepted.  The  plaintiff  also 
offered  in  evidence  the  original  deed  of  which  said  last-named 
copy  was  a  copy ;  to  which  the  defendant  also  objected,  for  the 
reasons  last  aforesaid ;  but  the  court  admitted  the  same  ;  to  which 
the  defendant  excepted.  The  plaintiff  deduced  title  to  said  lots 
from  said  Barneys  to  himself,  and  introduced  evidence  to  show 
acts  of  trespass  thereon  by  the  defendant.  Prom  the  foregoing 
evidence  the  court  found  title  to  said  lots  in  the  plaintiff,  and  ren- 
dered judgment  for  the  plaintiff ;  to  which  the  defendant  excepted. 
The  same  evidence  as  to  title  was  introduced,  and  the  same  ques- 
tions raised,  and  the  same  rulings  and  decisions  made,  and  excep- 
tions taken,  in  Cro99  v.  NorcroisB. 

C.  H.  Heathy  for  the  defendants. 

An  identity  of  the  land  in  question  with  the  land  named  in  the 
proprietors'  records,  is  not  shown  by  the  deed  from  Elijah  Gore 
to  Elijah  Gore,  Jr.,  because  the  land  named  in  said  deed  is  de- 
scribed as  "  one  whole  right  and  share  in  Harris  Gore,  so  called, 
and  was  drawn  in  my  name  to  me,"  whereas  the  allotment  of  land 
in  said  gore  was  not  made  until  1802,  thirteen  years  after  the 
date  of  said  deed.     Worthington  et  al,  v.  Hyllyer^  4  Mass.  196. 

The  charter  of  said  land  from  the  state,  was  not  made,  signed, 
sealed,  and  delivered,  until  long  after  the  date  of  said  deed ; 
hence,  Elijah  Qore,  Sen.,  had  no  title  to  said  land  in  1789. 

The  copy  of  the  deed  from  Elijah  Gore  and  others  to  Zenas 
and  Polly  Barney,  was  improperly  admitted,  as  it  was  not  shown 
that  the  said  Elijah  Gore  was  the  same  person  named  as  grantee 
in  the  deed  from  Elijah  Gore  to  Elijah  Gore,  Jr.,  and  it  cannot 
be  presumed  that  persons  of  the  same  name  are  the  same  persons, 
especially,  as  in  this  case,  when  the  persons  are  of  different  places 
of  residence.    4  Kent  Com.  462  ;  2  Greenl.  Ev.  326. 

J.  A.  Wing,  for  the  plaintiff. 

The  charter  shows  that  Elijah  Gore  was  one  of  the  original 
proprietors,  and  that  no  other  name  resembling  his  was  in  the 
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charter.  It  also  shows  that  the  land  was  granted  by  the  legisla- 
ture, February  25, 1782,  and  the  charter  issued  October  SO,  1801, 
as  CTidence  of  the  grant.  The  words,  ^^that  was  drawn  in  my 
name  to  me,"  mean,  simply,  granted  to  me  by  the  legislature. 

This  deed  being  a  warrantee  deed,  carries  his  right  when 
divided  into  lots ;  and  if  he  gave  a  warrantee  deed  before  the 
charter  was  procured,  the  land  would  pass  to  the  grantee  in  dis- 
charge of  his  covenants. 

The  defendant  objects  to  the  deed  from  Elijah  Gore  and  others 
to  Zenas  Barney  and  Polly  Barney,  because  they  lived  out  of  the 
town  of  Halifax.  This  deed  describes  the  grantors  as  the  heirs 
at  law  of  the  grantee  in  the  charter ;  and,  as  the  grantee  in  the 
charter  had  deeded  to  his  son,  it  is  at  least  prima  facie  evidenoe, 
without  proof,  that  he  was  the  son  of  the  grantee  of  the  right. 
It  was  at  least  evidence  to  be  weighed ;  and  the  court  having 
found  the  fact,  it  is  conclusive  on  this  court.  The  case  of  Bogue 
et  aU.  V.  Bigelow  et  ah,  29  Vt.  179,  is  decisive  of  the  question. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  trespass  quare  claruum.  The 
plaintiff  produced  in  evidence  the  charter  of  Harris  Gore,  dated 
October  30,  1801,  reciting  that  the  grant  of  this  territory  was 
made  by  the  legislature,  February  25,  1782,  to  Elijah  Gore  and 
associates.  The  plaintiff  then  offered  in  evidence  a  deed  from 
Elijah  Gore  to  Elijah  Gore,  Jr.,  dated  June  1,  1789,  of  "  one 
whole  right  and  share  in  Harris  Gore,  so  called,  in  the  county  of 
Orange,  and  was  drawn  in  my  name  to  me."  The  defendant  in- 
sists, that  as  the  deed  bears  date  several  years  anterior  to  the 
date  of  the  charter,  no  such  share  had  then  been  drawn  to  the 
grantor,  and  no  such  land  was  in  esse  as  purported  to  be  the  sub- 
ject of  that  conveyance.  The  recital  in  the  charter,  of  the  time 
the  grant  was  made  by  the  legislature,  is,  at  least,  prima  facie 
evidence  of  the  fact.  And  the  grant  by  the  legislature  in  1782 
of  Harris  Gore  to  certain  proprietors,  vested,  at  once,  in  them  the 
property  in  such  lands,  as  effectually  as  when  engrossed  and 
spread  on  the  record.  But  if  this  were  not  so,  if  Elijah  Gore 
kad  subsequently  acquired  his  title  to  the  land  described  in  his 
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deed  of  warranty  to  Elijah  Gore,  Jr.,  such  subsequently  acquired 
title  would  enure  to,  and  vest  in,  the  grantee,  by  operation  of 
law,  in  discharge  of  the  covenants  of  the  deed.  This  is  a  fa- 
miliar, elementary  principle.  Bawle  Cov.  402  ;  2  Washb.  Real 
Prop.  710.  So  that  Elijah  Gore,  Jr.,  was  invested  with  the  legal 
title  to  the  share  of  Elijah  Gore  under  the  charter. 

II.  It  is  claimed  that  Elijah  Gore,  the  grantor  in  the  deed  to 
Zenas  and  Polly  Barney,  of  the  7th  of  February,  1821,  is  not  the 
same  person  as  the  grantee  in  the  deed  from  Elijah  Gore  to  Elijah 
Gore,  Jr.,  dated  June  1,  1789,  for  the  reason  that  Elijah  Gore  ir> 
described  in  the  former  deed  as  resident  of  Ellisburgh,  Jefferson 
county,  N.  Y. ;  while  in  the  latter  deed,  his  residence  is  set  up  as 
Halifax,  Windham  county,  Vermont.  We  think  that  parties  in 
successive  deeds  constituting  a  chain  of  title,  of  the  same  name, 
are  presumptively  the  same  person  ;  and  that  in  this  country, 
there  is  no  intendment  that  a  party  in  twenty  years  may  not  change 
his  residence.  Such  intendment  would  be  against  all  experience, 
and,  applied  to  a  migratory  people,  would  work  great  mischief. 
Parties  identical  in  name^  are  presumed  to  be  identical  in  person^ 
unless  such  presumption  shall  be  rebutted  and  overcome.  We 
discover  nothing  on  inspection  of  the  two  deeds,  to  raise  a  doubt. 
The  deed  by  Elijah  Gore  to  Elijah  Gore,  Jr.,  in  which  both  par- 
ties are  described  as  of  Halifax,  Windham  county,  Vermont,  is 
presumptively  a  conveyance  from  the  father  to  the  son.  And  in 
the  deed  of  Elijah  Gore  and  others  to  Barney  and  wife,  the 
grantees  are  described  as  '*'  heirs  at  law  of  Elijah  Gore,  late  of 
Guilford,"  and  conveying  "  one  right  of  land  originally  drawn  to 
Elijah  Gore,  our  honored  father, ^^  The  "  Elijah  Q-ore^  Jr^  in 
the  first,  is  presumed  to  be  the  son  of  his  gran;tor^  and  of  the 
grantee  in  the  charter  ;  while  in  the  latter  deed,  that  fact  is  dis- 
tinctly affirmed.  The  facts  recited  in  the  two  deeds  rather  con- 
firm and  strengthen,  than  rebut,  the  ordinary  presumption. 

The  questions  raised  in  the  two  cases  being  the  same,  the  judg- 
ments of  the  county  court  in  both  cases  are  affirmed. 
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John  W.  Hall  v.  School  District  No.  8  in  Calais. 
Taum  Meetings.     School  Districts. 

Under  an  Article  in  tbe  warning  of  a  town  meeting  as  follows :  '*To  make  alterations  ia 
■efaool  districts.  Moses  Clark.  Abner  Sparrow,  Salem  Goodenongh,  and  J.  W.  B.  Bliss 
petition  to  be  set,  together  with  their  property,  fh>m  district  No.  I  to  No.  7,*'  tbe  town 
voted  to  set  the  persons  named  in  said  article,  with  tbelr  property,  as  therein  peti' 
tioned;  and  also,  voted  to  set  the  plaintiff,  and  others  not  named  in  stid  article,  "to- 
gether with  their  property,"  from  district  No.  3  to  district  No.  10.  tft/tf,  that  tald  last 
named  vote  was  warranted  by  the  article,  and  had  the  legal  efllsct  to  transfer  the 
plaintiff,  with  what  he  possessed,  both  real  and  personal,  that  was  subject  to  taxation, 
from  one  district  to  the  other. 

Assumpsit  for  money  had  and  received  in  payment  of  taxes. 
Trial  at  the  March  term,  1873,  Peck,  J.,  presiding. 

The  plaintiff's  farm,  on  which  he  lived  in  1869  and  1870,  and 
before  and  after,  had  been  for  many  years,  and  at  least  until 
March,  1870,  a  part  of  the  defendant  district ;  and  thereafter 
continued  to  be  a  part  thereof,  unless  legally  set  therefrom  by  a 
vote  of  the  town  as  hereafter  stated.  Said  taxes  were  assessed 
on  the  plaintiff's  list  of  1870  or  1871,  which  was  made  up  of  his 
'said  farm,  and  the  property  thereon,  and  his  poll.  The  warning 
for  the  annual  town  meeting,  in  March,  1870,  contained  the  fol- 
lowing article : 

'^8th.  To  make  alterations  in  school  districts.  Moses  Clark, 
Abner  Sparrow,  Salem  Ooodenough,  and  J.  W.  E.  Bliss,  petition 
to  be  set,  together  with  their  property,  from  district  No.  1  to 
No.  7." 

The  town  voted  at  said  meeting  as  follows : 

"Voted  to  set  Moses  Clark,  A.  D.  Sparrow,  S.  Goodenough, 
and  J.  W.  B.  Bliss,  with  their  property,  from  district  1  to  dis- 
trict 7.  *  *  *  On  petition,  voted  to  set  John  W.  Hall 
and  Marcus  Ide,  together  with  their  property,  from  district  3  to 
district  10." 

If  the  plaintiff  and  his  farm  were  not  legally  set  from  the 
defendant  district  by  said  vote,  he  was  an  inhabitant  of  said  dis- 
trict, and  properly  taxable  there ;  and  the  defendant  claimed 
that  under  the  warning,  said  vote  had  no  legal  effect  to  change 
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the  property  of  the  plaintiff  from  the  district ;  but  the  court 
ruled  otherwise  ;  to  which  the  defendant  excepted.  Judgment 
for  the  plaintiff. 

0.  H.  Heathy  for  the  defendant. 

The  warning  for  town  meeting  does  not,  in  terras,  set  .out,  or 
signify  to  the  town,  that  the  plaintiff's  real  estate,  or  any  part 
of  it,  was  to  be  affected  by  any  vote  in  said  town  meeting.  Gen. 
Sts.  ch.  15,  §  3  ;  Wyley  v.  Wihon,  44  Vt.  404  ;  Blush  v.  Col- 
chester^ 39  Vt.  193.  The  words,  "Moses  Clark,  Abner  Sparrow, 
Salem  Goodenough,  and  J.  W.  E.  Bliss,  petition  to  be  set,  together 
with  their  property,  from  district  No.  1  to  district  No.  7,"  are 
words  of  limitation  to  the  first  part  of  the  article. 

The  vote  of  the  town  does  not  purport  to  transfer  the  real  es- 
tate of  the  plaintiff  from  district  No.  3  to  district  No.  10.  The 
word  "property'*  may  refer  only  to  f  ersoual  property.  Story 
Cont.  641,  675. 

The  vote  is  not  within  the  scope  of  the  article  in  the  warning, 
and  does  not  leave  the  school  districts  defined  with  territorial 
limits.  Gray  v.  Sheldon^  8  Vt.  402 ;  Moore  v.  Beattie^  33  Vt. 
219.  And  this  would  apply  especially  to  tichool  district  No.  10, 
since  the  plaintiff  might  have  real  estate  in  other  school  districts 
than  No.  3,  or  even  in  other  towns.     Qray  v.  Sheldon^  supra. 

Gleoion  ^  Fields  for  the  plaintiff. 

The  warning  was  sufficiently  definite  and  certain  in  its  terms  to 
warrant  the  action  taken  by  the  town.  Under  the  notice  in  the 
warning,  "to  make  alterations  in  school  districts,"  the  town  was 
warranted  in  considering  any  proposed  changes  in  the  limits  of 
existing  school  districts  ;  and  it  was  proper  for  the  town,  by  vote, 
to  set  the  plaintiff  from  school  district  No.  3  to  school  district 
No.  10.  Ovitt  V.  Gha^e^  37  Vt.  196  ;  Moore  v.  Beanie^  33  Vt. 
219. 

The  effect  of  the  vote  was  to  set  off  the  plaintiff,  and  his  farm, 
from  school  district  No.  3  to  school  district  No.  10.  Alden  v. 
BounseviUe^  7  Tj/Let.  218  ;  Nye  v.  Inhabitants  of  Marion^  7  Gray, 
244. 
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The  opinion  of  the  court  was  delivered  by 

BoYCE,  J.  In  Ovitt  V.  Chase,  37  Vt.  196,  the  court  held  that 
an  article  in  the  warning,  ^'To  see  if  the  town  will  make  altera- 
tions in  school  districts  when  met,"  was  suflBciently  definite  to 
warrant'  the  consideration  by  the  town,  of  any  proposed  change 
in  the  limits  of  the  existing  school  districts  in  town.  The  con- 
struction given  to  the  warning  in  that  case,  is  decisive  of  the  con- 
stroctioD  which  should  be  given  to  the  article  in  the  warning 
under  which  the  town  acted  in  this,  unless  the  particularizing 
certain  individuals  in  the  article  as  wishing  to  be  set  from  one 
district  to  another,  operated  to  limit  the  action  of  the  town  to  the 
individuals  thus  named.  It  was  wholly  unnecessary  to  name  any 
of  the  individuals  who  wished  to  be  set  from  one  district  to  an- 
other ;  and  because  some  were  named  in  the  warning,  the  town 
was  not  precluded  from  transferring  others  who  were  not  named, 
from  one  district  to  another.  It  is  further  claimed  that  the  farm 
of  the  plaintiff,  and  upon  which  a  portion  of  the  taxes  were  as- 
s^sed,  was  not  transferred  by  the  vote  of  the  town.  The  vote 
wiis^  to  set  the  plaintiff,  together  with  his  property,  from  district 
No.  3  to  district  No  10.  Property  is  defined  to  mean  what  one 
possesses ;  and  the  legal  effect  of  the  vote,  we  think,  was,  to 
transfer  the  plaintiff,  with  what  he  possessed,  both  real  and  per- 
sonal, that  was  subject  to  taxation,  from  district  No.  3  to  district 
No.  10.  Alden  v.  Rounseville  et  ah,  7  Met.  218.  Neither  did 
this  vote  violate  the  rule  that  requires  school  districts  to  be  de- 
fined by  geographical  limits.  The  evidences  of  title  to  real  es- 
tate are  required  to  be  recorded,  and  with  the  aid  of  these,  the 
boundaries  of  the  district  could  as  well  be  ascertained  after  the 
addition  of  the  plaintiff's  farm  to  it  as  before. 

Judgment  affirmed. 


22  WASHINGTON  COUNTY, 


Holmes  v.  Clark  et  al. 


E.  H.  Holmes  v.  R.  H.  Glare  and  T.  J.  Hubbard. 

[  In  Chancery.  ] 
Interpleader,     Tru%tee  Judyment, 

The  orator  gave  his  promlBsory  note  to  A.  on  time.  Bi  fore  it  became  due,  the  defendant 
H.  sued  A.,  and  trusteed  the  orator.  A.  was  doftiultcd ;  but  the  oratof  appeared  and 
made  Aill  disclosure  as  trustee,  and  stated  all  he  k.iew  about  the  ownership  of  said 
note,  and  was  adjudged  trustee  for  the  full  amount  th  reof,  which  Judgment  remained  nn- 
satisAed.  The  orator  had  no  notice  before  judgment,  except  firom  A.,  that  the  note  had  been 
transferred,  or  that  any  one  other  tlian  A.  claimed  to  own  it.  After  Judgment,  one  C. 
notified  the  orator  that  ho  owned  the  note,  and  claimed  that  he  notified  the  orator 
thereof  before  the  commencement  of  said  trurtoe  suit,  and  when  the  note  matured,  T.. 
in  iMshalf  of  said  C,  demanded  payment  thereof,  which  the  orator  refVised.  Afterwards, 
the  defendant  C,  claiming  to  be  the  lawful  bearer  of  said  note,  brought  suit  thereon 
^^inst  the  plaintiff.  A  bill  to  compel  the  defendants  to  interplead,  and  to  enjoin  the 
defendant  C  IVom  prosecuting  his  said  suit,  and  U.  iVom  enforcing  said  judgment 
against  the  orator,  and  praying  that  said  note  be  surrendered  to  the  orator  upon  pay- 
ment of  the  amount  thereof  into  court,  was  dismissed  for  want  of  equity. 

Appeal  from  the  court  of  chancery.  The  bill  alleged  that  on 
the  23d  of  Deceml)er,  1871,  the  orator  executed  his  promissory 
note  for  $57.50,  payable  to  Eugene  Ainsworth,  or  bearer,  at  the 
orator's  residence,  on  the  23d  of  September,  1872 ;  that  T.  J. 
Hubbard  brought  suit  against  the  said  Ainsworth,  returnable  be- 
fore a  justice  of  the  peace  on  the  13th  of  March,  1872,  wherein 
the  orator  was  summoned  as  trustee ;  that  prior  to  making  his 
disclosure  in  said  suit,  the  orator  had  never  been  notified,  except 
by  the  said  Ainsworth,  that  said  note  had  been  assigned,  or  that 
any  person  other  than  the  payee  thereof,  claimed  to  own  it ;  that 
on  the  return  day  of  said  suit,  the  orator  appeared  and  made  full 
disclosure,  and  stated  all  the  facts  within  his  knowledge  concern- 
ing the  ownership  of  said  note ;  that  judgment  was  then  rendered 
therein  against  the  said  Ainsworth  by  default,  and  the  orator  ad- 
judged trustee  for  the  full  amount  of  said  note  ;  that  said  judg- 
ment against  the  orator  remained  in  full  force  and  unsatisfied,  and 
that  the  said  Hubbard  was  threatening  to  enforce  the  same  ;  that 
on  the  24th  of  said  March,  the  orator  received  notice  from  one 
Cook,  of  Rutland,  that  he  owned  the  note,  and  forbidding  the 
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orator's  paying  the  same  to  any  other  person,  and  claiming  that 
he  notified  the  orator  of  his  ownership  of  the  note,  before  the  ser- 
Tioe  of  said  trustee  writ  upon  the  orator  ;  that  one  Town,  claim- 
ing to  act  for  said  Cook,  demanded  payment  of  said  note  of  the 
orator,  at  maturity,  and  that  the  orator  declined  to  pay  it,  because 
he  was  not  sure  that  said  Cook  was  lawfully  entitled  to  it ;  that 
said  Hubbard's  attorney  had  notified  the  orator  not  to  pay  said 
note  to  said  Cook,  and  demanded  payment  thereof  to  said  Hub- 
bard ;  that  one  Clark,  of  Morristown,  claiming  to  be  the  lawful 
bearer  of  said  note,  commenced  suit  therein  against  the  orator  on 
the  14th  of  January,  1873,  returnable  before  a  justice  of  the 
peace  on  the  27th  of  said  January,  which  said  suit  was  still  pend- 
ing. The  bill  farther  alleged,  that  the  orator  was  ready  and  will- 
ing to  pay  said  note  at  its  maturity,  to  said  Hubbard,  Cook,  or 
Clark,  if  he  could  have  safely  done  so,  and  that  he  had  frequently 
asked  them  to  permit  him  to  pay  it  to  some  of  them,  which  they 
refused  to  do  ;  that  he  was  ready  to  pay  the  amount  of  said  note 
into  court,  or  to  such  person  as  the  court  should  direct.  Prayer^ 
that  said  Clark  be  enjoined  from  prosecuting  his  said  suit ;  that 
the  defendants  interplead,  and  that  said  note  be  surrendered  to  the 
orator,  upon  payment  of  the  amount  thereof  into  court ;  and  that 
said  judgment  agaijist  the  orator  be  discharged,  and  the  said 
Hubbard  enjoined  from  enforcing  the  same ;  and  for  general  relief. 
The  defendant  Clark  'lemurred  to  the  bill  for  want  of  equity. 
The  court  of  chancery,  at  the  March  term,  1873,  Peck,  Chancel- 
lor, although  regarding  that  the  orator  had  equity  in  his  ease  as 
made  by  the  bill,  which  entitled  him  to  relief,  if  not  technically 
barred  by  the  judgment  at  law,  for  the  purpose  of  having  the 
question  of  such  legal  bar  determined  before  incurring  the  ex- 
pense of  litigating  the  facts,  dismissed  the  bill,  pro  forma^  with- 
out costs.     Appeal  by  the  orator. 

S.  C.  ShurUeffy  for  the  orator. 

The  orator  is  entitled  to  relief  He  has  already  been  sued  by 
the  defendant  Clark,  and  the  defendant  Hubbard  is  threatening  to 
commence  an  action  against  him  ;  this  right  is  given  by  §  45,  ch. 
34,  of  the  Gen.  Sts.     This  clearly  brings  this  case  within  the 
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jurisdiction  of  a  court  of  chancery  by  bill  of  interpleader.  2 
Story  Eq.  Jur.  §  806  ;  Gill  v.  Cook  et  al.  42  Vt.  140. 

The  orator  has  no  remedy  at  law  ;  or  at  least  it  is  uncertain. 
Spafford  v.  Page,  15  Vt.  490  ;  Seward  v.  Eefiin,  20  Vt.  144 ; 
Marsh  v.  Davis,  24  Vt.  363.  Therefore  the  court  have  jurisdic- 
tion. 1  Story  Eq.  Jur.  §§  32,  33,  and  cases  there  cited.  The 
statute  of  this  state  in  relation  to  trustee  process  in  cases  where 
there  is  a  claimant,  is  in  the  nature  of  a  bill  in  equity,  and  the 
object  sought  by  this  bill  is,  to  carry  out  the  spirit  of  the  statute 
in  a  case  which  the  statute  has  not  provided  for. 

This  bill  is  not  brought  to  try  any  right  that  has  ever  been  set- 
tled by  a  court  of  law.      Woodruff  v.  Taylor,  20  Vt.  65. 

The  only  real  question  in  this  case  is,  does  the  bill  set  forth  such 
a  state  of  facts  as  entitles  the  orator  to  relief  by  reason  of  fraud, 
accident,  or  mistake.  The  orator  ought  not  to  sufiFer  because 
there  are  facts  which  he  did  not  know  when  he  made  his  disclo- 
sure as  trustee,  especially,  as  the  defendants  will  now  have  the 
same  right  to  litigate  their  title  to  the  property  they  would  have 
had  if  the  facts  had  all  been  known,  and  the  claimant  cited  in 
before  the  justice.  This  comes  within  the  rule  in  Burton  v. 
Wiley,  26  Vt.  430  ;  and  especially  within  Hamilton  v.  Marks,  19 
Eng.  Law  &  Eq.  321  ;  Paddock  v.  Pilmer  et  al  19  Vt.  681  ; 
Dunham  et  al  v.  Downer  et  aL  31  Vt.  249  ;  2  Story  Eq.  Jur. 
§  1574. 

The  defendant  Hubbard  has  not  obtained  a  final  judgment. 
Whether  he  would  recover  of  the  orator  at  law  or  not,  depends 
upon  future  litigation  ;  therefore  the  orator  is  entitled  to  the  re- 
lief sought,  to  prevent  a  multiplicity  of  suits. 

J.  A,  Wing,  for  the  defendant  Hubbard. 

Powers  <f  Gleed,  for  the  defendant  Clark. 

The  bill  does  not  present  a  proper  case  of  interpleader.  The 
defendant  Hubbard  has  recovered  a  valid  judgment  against  the 
orator,  which  is  not  open  to  examination  by  the  court  of  chancery. 
That  judgment  is  final  and  conclusive,  and  there  is  nothing  for 
Hubbard  to  litigate  with  Clark.  If  there  is  to  be  any  litigation, 
it  must  be  between  the  orator  and  Clark.     The  trustee  cannot 
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go  into  chancery  for  relief  in  case  of  forgetting  the  day  of  court. 
Warner  v.  Conant^  24  Vt.  351 ;  Earl  of  Oxford^ %  Ca%e^  3  Lead. 
Cas.  Eq.  183,  184,  and  cases  cited.  The  case  of  Lincoln  v. 
Rutland  ^  Burlington  R,  R.  Co.  et  al.  24  Vt.  639,  seems  to  be 
a  case  decisive  of  the  case  at  bar. 

The  decisions  in  chancery  are  uniform,  that  equity  will  not  in- 
terfere to  set  aside  a  judgment  of  a  coui  t  of  law,  except  for  the 
fraud  or  wrongful  act  of  the  other  party.  See  the  cases  referred 
to  in  Warner  v.  Conant,  supra.  The  orator  had  sufficient  notice 
before  he  was  trusteed,  to  put  him  on  inquiry.  He  should  have 
notified  Cook  that  he  had  been  trusteed.  By  his  own  laches  or 
misconduct  in  court,  or  by  his  fraudulent  collusion  with  Hubbard, 
he  has  brought  himself  where  equity  will  not  relieve  him.  ^Simp- 
9<m  V.  Jjord  Howdeti^  3  My.  &  Cr.  108 ;  cases  cited  in  Earl  of 
Oiford^  Case  J  3  Lead.  Cas.  Eq.  167.  If  the  orator  had  been  guilty 
of  no  misconduct  in  the  conduct  of  his  case  with  Hubbard,  that 
judgment  would  have  been  a  bar  against  Cook.  Marine  Insur- 
ance Co.  V.  Hodgson^  4  Cranch,  336  ;  Datf  v.  Cummings^  19  Vt. 
496  ;  Emerson  v.  Udall,  13  Vt.  477. 

A  demurrer  to  this  bill  .will  be  upheld,  because  the  bill  does 
not  offer  to  bring  the  money  into  court.  1  Mad.  Ch.  Pr.  144 ; 
Livingston  v.  Boylston^  2  Vesey,  Jr.  109  ;  Eq.  Draftsman,  204, 
note. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  Gen.  Sts.,  ch.  34,  §47,  provides:  "All  nego- 
tiable paper,  whether  under  or  over  due,  may  be  attached  by, 
and  the  same  is  subject  to  the  operation  of,  the  trustee  process, 
unless  it  shall  appear  that  the  same  had  been  negotiated,  and 
notice  thei-eof  given  to  the  maker  or  indorser  before  the  service 
of  the  trustee  process  on  him."  By  the  language  and  scope 
of  this  statute,  the  payee  of  a  negotiable  promissory  note  is  to 
be  treated  as  the  owner  thereof,  and  the  debt  evidenced  by  the 
note  is  subject  to  attachment  by  the  tnistee  process  as  his  jv*op- 
erty,  until  the  payee  has  negotiated  the  note,  and  the  purchaser 
has  given  the  maker  notice  of  such  purchase.  Such  has  been 
the  construction  of  this  statute  by  numerous  decisions  of  thi» 
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court.  If  the  purchaser  fail  to  give  the  requisite  notice  of  the 
purchase  before  the  service  of  the  trustee  process  on  the  maker, 
the  note  and  the  indebtedness  evidenced  by  it,  is  lost  to  the  pur- 
chaser, by  his  neglect  to  give  the  notice.  If  the  purchaser  gives 
the  requisite  notice,  the  maker  at  that  moment  ceases  to  be  the 
debtor  of  the  payee,  and  at  once  becomes  the  debtor  of  the  pur- 
chaser. The  trustee  process  can  no  longer  reach  any  indebted- 
ness of  the  maker  to  the  payee,  because  he  is  no  longer  a  debtor 
of  the  payee.  By  the  statute  the  notice  is  to  be  given  by  the 
purchaser  to  the  maker  or  indorser  of  the  note,  that  is,  to  the 
debtor,  the  one  subject  to  the  trustee  process.  Hence,  as  the 
law  places  him,  the  maker  of  a  note  always  has  knowledge 
of  the  person  to  whom  he  is  indebted.  When  served  with  the 
trustee  process,  by  his  disclosure  he  can  always  state  whether  he 
is  indebted  to  the  defendant  in  the  suit  or  not.  It  may  not  al- 
ways be  easy  for  him  to  determine  whether  his  indebtedness 
evidenced  by  his  negotiable  paper,  has  been  honestly  negotiated 
or  not,  and  also,  whether  the  notice  he  has  received  of  its 
transfer,  is,  in  law,  sufficient  or  insufficient.  In  such  a  case,  the 
statute  has  provided  that  the  claimant  may  voluntarily  appear  ; 
or  if  he  refuse  to  appear  voluntarily,  he  may  be  cited  in,  and 
compelled  to  have  his  rights  to  the  indebtedness  in  the  trustee's 
hands  deterniined  in  a  manner  which  will  bind  all  the  parties 
interested  in  the  debt  owed  by  the  trustee.  If  the  trustee  fail 
fully  to  discharge  the  duty  which  the  law  imposes  on  him  in  re- 
gard to  making  his  disclosure,  and  therein  setting  forth  all  the 
facts  within  his  knowledge  which  would  affect  his  liability  to  be 
held  as  trustee  in  the  suit,  he  might  be  adjudged  the  trustee 
of  the  payee  of  the  note,  and  such  judgment  not  be  a  protection 
against  the  collection  of  the  indebtedness  in  a  suit  in  favor  of  the 
transferee  of  the  note.  But  it  will  be,  not  because  the  law  has 
not  provided  him  with  a  shield  with  which  he  might  protect  him- 
self, but  because,  by  neglect,  he  has  failed  to  avail  himself  of  the 
protection  of  that  shield.  If  he  is  adjudged  the  trustee  of  the 
payee  of  the  note  by  a  court  having  jurisdiction,  after  having 
disclosed  according  to  his  legal  duty,  such  judgment  and  the 
payment  thereof,  ought,  and  we  think,  would  be  a  perfect  pro- 
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tection  to  him  when  sued  bj  sach  transferee.  Although  this 
latter  point  was  not  fully  before  the  court  in  Seward  v.  Heflin^  20 
Vt.  144,  and  Marsh  v.  Davis^  24  Vt.  363,  yet  the  court  intimate 
that  the  law  is  as  before  stated.  In  the  suit  in  favor  of  7.  J, 
Hubbard  v.  Ainsworth  and  the  orator  as  his  trustee,  it  has  been 
determined  that  as  between  Hubbard  and  the  orator,  at  the  time 
of  the  service  of  the  trustee  process  on  the  orator,  the  indebted- 
ness evidenced  by  the  orator's  promissory  note  to  Ainsworth,  was 
the  property  of  Ainsworth.  By  that  judgment,  the  status  of  the 
orator's  indebtedness,  as  evidenced  by  the  note  in  question,  was 
determined  and  fixed  between  the  parties  to  that  suit.  Wood- 
ruff  V.  Taylor,  20  Vt  6»5.  Whether  it  has  been  so  determined 
as  to  bind  Cook,  or  his  representative,  Clark,  will  depend  upon 
whether  the  orator,  in  that  suit,  and  in  the  matter  of  his  disclos- 
ure, fairly  discharged  towards  Cook  the  full  measure  of  duty 
which  the  law  imposed  upon  him. 

If  the  orator  did  not  disclose  fully,  or  did  not  fully  discharge 
his  duty  to  Cook  in  that  proceeding,  tlien,  although  the  orator  is 
liable  to  pay  the  amount  of  his  note  given  to  Ainsworth,  to  Hub- 
bard, because  in  Hubbard's  suit  it  has  been  determined  that  it 
was  the  property  of  Ainsworth,  he  may  also  be  liable  to  pay  it 
to  Clark  as  the  representative  of  Cook,  not  because  of  any  failure 
in  the  statute  to  make  provision  for  the  orator's  protection,  but 
because  the  orator  has,  through  his  own  neglect,  failed  to  avail 
himself  of  the  provisions  of  the  statute.  The  court  of  chancery 
cannot  relieve  the  orator  from  the  consequences  of  his  own  neg- 
lect or  forgetfulness.  Warren  v.  Conant,  24  Vt.  351.  In  the 
case  cited,  the  orator  was  summoned  as  the  trustee  of  a  party 
whom  he  did  not  owe,  but  forgolf  the  day  of  court,  and  was 
adjudged  trustee,  and  came  to  the  court  of  chancery  to  be  re- 
lieved from  that  judgment.  The  court  held  it  could  furnish  him 
no  relief  from  the  consequences  of  his  own  neglect.  By  the  ora- 
tor's bill,  he  asks  to  have  Hubbard  enjoined  from  collecting 
this  judgment  against  the  orator  as  the  trustee  of  Ainsworth,  if  it 
shall  be  found  by  the  interpleading  of  Hubbard  and  Clark  that 
as  between  Hubbard  and  Clark,  the  latter  is  entitled  to  have  the 
note  paid  to  him ;  that  is,  he  asks  to  have  Hubbard's  right  to 
that  debt  as  ebtablished  at  law  in  the  trustee  suit  between  Hub- 
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bard  and  the  orator,  set  aside  and  annulled  by  the  court  of  chan- 
cery. The  court  of  chancery  sometimes  affords  a  party  relief 
against  a  jadgment  at  law  which  has  been  procured  by  the  fraud 
of  the  opposite  party,  or  to  which  the  party  has  been,  without 
fault  on  his  part,  prevented  from  making  his  defense  at  law,  by 
inevitable  accident  or  mistake.  Earl  of  Oxford'^  Case,  o  Lead. 
Cas.  Eq.  167;  Emerson  v.  Udall,  13  Vt.  477;  Dai/  v.  Cum- 
mings,  19  Vt.  496  ;  Burton  v.  Wilei/,  26  Vt.  430  ;  Dunham  et  al. 
V.  Downer  et  al,  31  Vt.  249.  The  orator,  by  his  bill,  does  not  bring 
himself  within  any  of  these  grounds  for  relief  against  the  judg- 
ment against  him  in  favor  of  Hubbard.  In  a  proper  bill  of  in- 
terpleader the  orator  should  stand  in  such  a  relation  to  the  fund 
and  the  defendants  that  upon  paying  the  fund  into  court,  he  is 
entitled  to  withdraw  from  the  suit,  and  leave  tho  defendants  to 
establish  their  respective  rights  to  the  fund  between  themselves. 
This  might  be  the  orator'.s  condition  if  Hubbard  and  Clark  were 
each  claiming  a  payment  of  the  note  to  himself  by  an  assignment 
from  Ainsworth,  and  the  orator  was  in  doubt  as  lo  which  assign- 
ment was  valid,  and  to  whom  he  was  legally  bound  to  pay  the 
note.  The  orator  does  not  stand  in  this  relation  to  the  defend- 
ants. By  his  own  act  and  disclosure  in  the  suit  at  law,  he  has 
hel()ed  determine  his  liability  to  pay  the  note  to  Hubbard.  He 
has  thus  become  an  interested,  if  not  a  necessary,  party  in  the 
determination  and  settlement  of  the  respective  rights  of  the  de- 
fendants to  the  amount  due  from  him  on  the  note.  He,  in  order 
to  be  relieved,  must  either  establish  that  his  disclosure  in  the 
trustee  suit  was  true,  and  for  that  reason  he  is  not  indebted  to 
Clark  on  the  note,  in  which  case  he  can  successiiilly  defend  at 
law  against  Clark's  suit;  or -he  must  ihow  that  he  failed  to  pro- 
cure his  discharge  as  the  trustee  of  Ainsworth,  through  the  fraud 
of  Hubbard,  or  through  some  inevitable  accident  or  mistake, 
without  his  fault,  in  which  case  Clark  is  an  unneviCissary  party  to 
this  suit.  In  a  bill  of  interpleader  the  right  of  luther  defendant 
to  the  fund,  should  not  have  been  determined  in  a  suit  at  law.  2 
Story  Eq.  Jur.  §806.  From  any  view  of  the  caso,  we  think  the 
decree  of  the  court  of  chancery  dismissing  the  bill  was  correct, 
and  that  decree  is  affirmed,  and  the  cause  is  remanded,  to  have 
iiat  decree  perfected. 
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Daniel  P.  Spencer  v.  Abijah  Bemis. 
Pleading.     New  Asngnment. 

In  traBpav  qwart  efoMticm,  when  the  deolwattoii  only  oounta  apon  a  single  Mt  of  trespMS, 
whieh  Is  jutlfled  by  plea,  the  pUIntiff  cannot  In  \k\%  replication  traverse  the  matter 
of  nieh  jostUleatloD,  and  also  new  aasiini  the  same  or  different  ante  of  treepass. 

A  traverse  with  tfe  wiuria  should  eonolude  to  the  country. 

Trespass,  for  that  the  defendant,  on  the  7th  of  November, 
1868,  broke  an  I  entered  the  plaintiff's  close,  and  then  and  there 
prostrated  and  destroyed  the  plaintiff's  fence,  tore  up  and  dam- 
aged the  soil  of  said  close,  and  threw  divers  large  quantities 
of  earth,  stone,  boards,  posts,  and  rubbish,  into  the  road  of  the 
plaintiff,  of  and  belonging  to  said  close,  and  thereby  and  there- 
with choking  and  filling  up  said  road,  and  hindering  and  im- 
peding the  plaintiff  in  the  use  and  enjoyment  thereof. 

The  defendant  pleaded  not  guilty,  on  which  issue  was  joined  ; 
and  also,  that  at  the  said  time  when,  &c.,  there  was,  and  of  right 
ought  to  have  been,  a  common  and  public  highway  over  the 
locuM  in  quOy  and  because  the  said  way  was  obstructed  by  said 
fence  in  said  declaration  mentioned,  the  defendant  pulled  down 
the  same. 

The  plaintiff  replied  to  the  second  plea,  traversing  the  right 
of  way,  and  the  obstruction  thereof,  with  de  injuria^  concludinir 
with  a  verification  and  prayer  for  judgment ;  and  new  assigned, 
unnecessary  damage,  and  extra  viam.  The  defendant  demurred 
specially  to  the  replication  and  new  assignment,  and  assigned  the 
following  causes  of  demurrer,  among  others  not  necessary  -o  be 
stated : 

1.  '^Because  the  replication  and  new  assignment  to  said  sec- 
ocd  plea,  are  double  and  multifarious,  and  no  one  certain  or  defi- 
nite issue  can  be  taken  on  either  of  them. 

2.  ^^Because  the  plaintiff,  having  b>  his  declaration  com- 
plained of  bat  one  single  act  of  trespass  as  to  breaking  and  en- 
tering the  closi!  therein  mentioned,  has  by  his  replication  and 
new  assignment,  attempted  to  introduce  and  put  in  issue  several 
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distinct  acts  of  trespass  with  respect  to  breaking  and  entering  the 
same  close. 

3.  "Because  the  plaintiff's  new  assignment  is  double  in  this — 
that  it  states  that  the  plaintiff  brought  the  suit  against  the  defend- 
ant, not  only  for  the  said  several  trespasses  in  the  introductory 
part  of  said  second  plea  mentioned,  and  therein  attempted  to  be 
justified,  but  also  contains  the  averment  that  the  defendant  did 
other  acts,  and  committed  other  trespasses,  and  that  these  other 
acts  and  trespasjses  last  mentioned,  and  newly  assigned,  ar .  other 
and  different  trespasses  than  the  said  trespass  in  the  said  second 
plea  mentioned,  and  therein  attempted  to  be  justified. 

4.  "Because  the  plaintiff's  replication  to  the  said  second  plea 
of  the  said  defendant,  concludes  with  a  verification,  when  it  should 
conclude  to  the  country." 

The  court,  at  the  September  term.  1870,  Steele,  J.,  presiding, 
overruled  the  demurrer,  pro  forma^  and  adjudged  the  replication 
sufficient ;  to  which  the  defendant  excepted.  At  the  March  term, 
1873,  judgment  was  rendered  for  the  plaintiff  for  one  dollar 
damages  and  full  costs. 

*S'.   C,  Shurtleff^  for  the  defendant. 

If  the  plaintiff  brought  his  suit  to  i^ecover  for  trespass  not 
only  committed  in  the  supposed  way,  but  also  for  those  committed 
out  of  the  supposed  way,  he  could  traverse  the  supposed  way, 
and  new  assign  that  he  brought  suit,  <&c.,  not  only  for  those 
committed  in  the  supposed  way,  but  also  that  the  defend- 
ant, at  the  time  when,  <fec  ,  not  only  trespassed  in  the  supposed 
way,  but  committed  trespasses  out  of  the  supposed  way,  in  other 
parts  of  the  close,  &c.  ;  but  he  cannot  new  assign  that  he  brought 
suit  for  other  and  different  trespasses  than  those  justified,  com- 
mitted on  other  and  different  occasions.  1  Saund.  299,  n.  (6)  ; 
Folkinhorn  v.  Wright,  8  Q.  B.  197. 

The  plaintiff's  replication  should  have  concluded  to  the  coun- 
try, as  it  introduced  no  new  matter.  Gould  PI.  378-381 ; 
Steph.  PI.  232 ;  1  Chit.  PI.  556. 

«/.  P.  LaiHsan,  for  the  plaintiff. 

The  issue  made  by  the  pleadings  is,  whether  there  was  a  high- 
way ;  and  if  it  is  found  for  the  defendant,  he  would  be  entitled 
to  a  verdict,  notwithstanding  he  may  have  committed  a  ti*espabs 
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by  using  more  force  than  was  required,  and  doing  unnecessary 
damage.  So  it  is  not  safe  for  the  plaintiff  to  close  his  pleadings 
here ;  and  he  must  new  assign,  as  he  has  the  right  to  do. 

Now,  with  a  proper  issue  joined  on  the  new  assignment,  the 
plaintiff  can  recover  for  all  excess  of  force,  and  all  unneces- 
sary damage  done  to  the  plaintiff,  if  the  defendant  had  a  legal 
right  to  enter  in  the  first  place  And  the  issue  to  be  tried  would 
be,  had  the  defendant  a  right  to  break  down,  <&c.,  the  plaintiff's 
fence  ;  if  so,  did  he  use  more  force  than  was  necessary,  or  did 
he  do  unnecessary  damage.  This  does  not  make  two  issues,  and 
these  questions  can  be  tried  in  the  same  suit. 

The  trespass  alleged  in  the  new  assignment  is  only  the  same  as 
in  the  declaration,  and  attempted  to  be  justified  by  the  defend- 
ant's plea.  It  means  that  the  force  used,  and  damage  done,  were 
greater  than  was  necessary  to  remove  the  obstructions,  and  was 
done  outside  of  the  supposed  highway.  Hubbell  v.  Wheeler^  2 
Aik.  369  ;  Grout  v.  Knapp^  40  Vt.  163  ;  Warner  v.  Hoisington^ 
42  Vt.  94 ;  42  N.  H.  47  ;  Gould  PI.  366,  457 ;  Stcph.  PI.  227, 
228  ;  1  Chit  PI.  597,  632,  636,  638,  660. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  case  is  before  us  on  special  demurrer  to 
the  replication.  The  declaration  counts  on  a  single  act  of  tres- 
pass, without  continuation  or  repetition.  The  defendant  justifies, 
setting  forth  by  plea  an  al'eged  right  of  way,  and  that  the  al- 
leged trespass  was  the  doing  what  he  lawfully  might  do  in  re- 
moving obstructions  placed  across  said  way  by  the  plaintiff.  The 
plaintiff  replies,  denying  the  alleged  way  and  right,  and  that  the 
fence  named  in  the  declaration  and  plea  was  across  or  obstruct- 
ing any  highway,  with  de  injuria^  and  closing  with  verification 
and  prayer  for  judgment.  This  is  followed  by  new  assignment^ 
alleging  that  the  action  is  brought,  not  only  for  the  trespasses 
justified  by  the  plea,  but  also  for  that  the  defendant  on  the  sev- 
eral days  and  times  mentioned  in  the  declaration,  on  other  and 
different  occasions,  Ac,  following  the  form  in  3  Chit.  PI.  1218. 

By  traversing  the  plea,  as  well  as  by  what  is  said  in  the  new 
^assignment,  the  plaintiff  is  still  pursuing  the.  justified  trespass  as 
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being  one  for  which  he  broaght  his  suit.  That  being  so,  it  is 
not  permissible  to  him  to  bring  upon  the  record  other  acts  t)f 
trespass,  they  not  being  within  the  scope  of  the  declaration. 
I  New  assignment  means  specially  designating  a  cause  of  action 
within  the  scope  of  the  declaration,  and  other  than  the  one  cov- 
'cred  by  the  plea.  But  when  the  declaration  embodies  only  a 
single  act  of  trespass,  and  the  plaintiff  by  his  replication  treats 
that  as  a  cause  of  action  for  which  he  brought  hi»  suit,  the  dec- 
laration is  thereby  exhausted.  There  is  no  subject-matter 
remaining  on  which  a  new  assignment  can  operate.  And  it  is  in 
this  respect  that  the  plaintiff  seems  to  have  fallen  into  mistake. 
The  precedent  in  3  Chit.  PL  1218,  which  he  followed,  is  a  proper 
one  for  a  proper  case.  But  that  is  when  the  declaration  may 
embody  more  than  a  single  act  of  trespass.  In  the  present  case, 
either  the  plaintiff  should  not  have  traversed,  or  not  new  as- 
signed. It  was  at  his  option  which  to  do.  If  the  trespass  justi- 
fied in  the  plea  is  the  one  sued  for,  then  a  traverse  would  be 
proper.  If  the  trespass  sued  for  was  extra  viam^  then  he  might 
new  assign.  In  such  case  he  would  be  pursuing  for  a  single  act 
of  trespass,  which,  under  the  declaration,  may  have  been  irdra^  or 
extra  viam.  This  whole  subject  is  well  developed  in  1  Chit.  PI. 
626  to  634,  and  is  illustrated  by  the  precedents  and  notes  in 
Vol.  3. 

It  is  very  plain  that  the  traverse  with  de  injuria  should  con- 
clude to  the  country.  That  is  the  end  of  the  pleading  with  refer- 
ence to  the  trespass  which  is  justified  by  the  plea.  ;By  the 
traverse  with  de  injuria,  the  plaintiff  puts  that  justification  in 
issue,  and  he  should  tender  such  issue.  The  defendant,  after 
such  reply  to  his  plea,  would  have  nothing  to  say  but  to  re-assert 
the  very  matters  traversed.  Authority  need  not  be  cited  on  this 
subject.  The  new  assignment,  when  properly  resorted  to,  pre- 
sents subject-matter  for  a  new  and  distinct  answer  by  the  defend- 
ant, and  for  a  distinct  issue,  to  be  formed  by  the  course  of  plead- 
ing proper  to  the  matter  new  assigned.  The  other  questions  made 
in  the  argument  need  not  be  discussed  in  disposing  of  the  case. 

Ihe  judgment  is  reversed,  with  leave  to  reply  anew,  and  the 
cause  remanded. 
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The  Town  op  Mobwstown  v.  The  Town  of  Paibpibld. 

Jurudietion  of  Justices  of  the  Peace,  Premimptions  in  favor  of 
Innocence.  Transminsion  of  Settlem&nts.  Effect  of  Waiver 
of  Order  of  JRemaval.  Pleading.  Removal  of  Minors  without 
their  ParenUj  and  their  coming  to  Reside^  within  the  meaning 
qfihe  Statute. 

JutieM  of  tbe  peace  who  are  rated  inhabitant!  and  tax-payers  in  a  town,  are  not  thereby 
diaqoaUfled  flrom  making  an  order  of  removal  of  a  pauper  In  a  case  where  snoh  town 
is  a  party. 

Am  in  oriminal  proeeeutions  Ibr  bigamy  the  presumption  of  innooenoe  prevails  oyer  the 
presumption  of  duration  of  lift,  so  In  olvil  suits  between  towns  in  questions  of  settlement 
under  pauper  laws,  the  same  leical  presumption  of  the  legality  of  a  second  marriage  is 
generally  applied;  but  tbe  law  will  not  presume  a  divorce  from  a  former  marriage,  in 
order  to  legaliie  a  second  one. 

settlement  acquired  by  a  Ikther  after  the  majority  of  a  child  who  does  not  continue  a 
member  of  the  other's  fismily,  is  not  communicated  to  such  child. 

H.,  his  wife  and  (diildren,  were  twioe  ordered  to  remove  flrom  Morristown  to  Highgate. 
Tlie  overseers  of  said  towns  thereupon  made  an  arrangement,  by  which  H.  was  received 
as  a  pauper  properly  ehargeable  to  Highgate,  and  Morristown  waived  the  orders  as  to 
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the  wiib  and  childreti,  by  i«a«m  wh#reof  Highgate  forltore^to  a^p^^  fro™  '^^  orders. 
The  pauper  whose  settlement  was  In  question  in  this  ease,  was  one  of  said  children. 
He/df  that  said  orders  had  no  effect  to  change  the  settlement  of  said  panper. 

Under  onr  statute,  a  derivatiye  settlement  aeqnlred  by  marriage  by  tlie  mother  of  an 
illegitimate  child,  alter  the  birth  of  the  child,  is  not  oommanicated  to  such  child. 

An  allegation  in  a  plea  that  the  pauper  was'*  unduly  remeved,"  and  that  "said  town  is 
not  ohaii^ble  #ith  the  support  of  said  pauper,"  is  not  an  allegation  of  any  traversa- 
ble fikct,  but  is  only  a  legal  oonelusion  from  the  allegation  that  "said  town  Is  not  the 
last  place  of  legal  settle  nent  of  said  pauper."  Such  a  plea  does  not  present  the  ques- 
tion, whether  the  panper,  an  illegitimate  cMM,  being  a  minor  and  residing  with  his 
mother,  was  subject  to  removal  without  her. 

But,  treating  the  question  as  raised,  the  nmpU  fact  that  the  pauper  was  a  minor,  does 
not  render  him  iirttaovtfAe  t*  the  plaoe  of  IA»  Lsgal  ttttfemelity  Without  the  removal  of 
his  mother. 

Minor  children  whose  tender  age,  or  physical  or  mental  weakness  or  condition,  make  it 
necessary  that  they  should  have  the  care,  sympathy,  and  control  of  their  parents,  ren- 
dering it  improper,  upon  the  principles  of  humanity,  that  they  should  be  separated,  are 
irremovable  from  them,  notwithstanding  the  general,  uxiiiiialiaed  language  of  the  statute. 

The  objection  that  a  pauper  who  is  a  minor  cannot  come  to  a  town  to  reside,  within  the 
meaning  of  the  statute,  cannot  prevail  when  such  minor  is  brought  to  thjs  town  by  its 
parents  as  part  of  the  fhmily,  when  they  came  there  to  reside. 

* 

Appeal  from  an  order  of  removal  of  Willis  Hogaboon,  a  pau- 
per, from  the  town  of  Morristown  to  the  town  of  Fairfield.  Plea, 
that  the  pauper  was  unduly  removed,  and  was  not  chargeable  to 
the  town  of  Fairfield,  and  that  said  Fairfield  was  not  the  place  of 
said  pauper's  last  legal  settlement.  The  defendant  also  filed  a 
^  plea  to  the  jurisdiction,  for  that  the  justices  who  made  said  order 
were  rated  inhabitants  and  tax-payers  ia  said  Morristown  at  the 
time  of  the  making  thereof;  to  which  the  plaintiff  demurred. 
The  court,  at  the  May  term  1871,  Bedfieu),  J.,  presiding^  sus- 
tained the  demurrer  and  adjudged  the  plea  insufficient ;  to  which 
the  defendant  excepted.  The  issue  formed  on  the  other  plea  was 
tried  by  the  court,  and  the  following  facts  found :  The  pauper's 
mother,  whose  maiden  name  was  Charlotte  A.  Bartram,  Was  the 
daughter  of  Willis  Bartram,  who  resided  in  Fairfield  and  had  his 
legal  settlement  there  when  Charlotte  became  of  age.  She  con- 
tinued  to  reside  in  Fairfield  with  her  father  and  grandfather  until 
about  1848,  when,  being  twenty-five  years  of  age,  she  married 
James  Hogaboon,  with  whom  she  cohabited  about  twenty  years, 
and  they  had  several  children,  of  whom  the  pauper  was  one. 
About  1855,  Willis  Bartram  removed  from  Fairfield  to  Bakers- 
field,  and  resided  there,  supporting  himself  and  family,  until  he 
gained  a  legal  settlement  there.  At  the  time  be  married  the  said 
Charlotte,  said  Hogaboon  had  a  wife  living,  by  whom  he  had  sev- 
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einl  children,  and  who  was  shown  to  have  been  living  about  two 
years  before  the  trial.  He  always  had  his  legal  settlement  in 
Highgate,  and  died  there  a  pauper  in  1869.  He  removed  to  Mor- 
ristown  prior  to  1865,  and  resided  there  with  the  said  Charlotte 
and  his  children,  including  the  pauper,  and  kept  house  with  his 
family,  and  became  chargeable  to  that  town  several  times. 

The  defendant  read  in  evidence  a  copy  of  an  order  of  removal 
of  James  Hogabooa,  his  wife,  and  son  Jay  Hogaboon,  from  Mor- 
ristown  to  Highgate,  date^  February  25, 1868.  Also  a  like  order 
of  removal  of  James  Hogaboon  and  family  from  Morristown  to 
Highgate,  dated  the  28th  of  April,  1869,  and  the  return  of  the 
offioer  serving  the  warrant.  From  these  orders  of  removal 
there  was  no  appeal ;  but  it  was  proved  that  an  arrangement  was 
made  between  the  overseers  of  Morristown  and  Highgate,  by 
which  Hogaboon  was  received  as  a  pauper  properly  chargeable  to 
Highgate,  and  the  orders  of  removal  were  waived  by  Morristown 
as  to  Charlotte  and  the  children,  and  that  Highgate  forbore  to 
take  an  appeal  from  such  orders,  by  reason  of  such  arrangement. 

While  the  the  said  Charlotte  was  living  with  Hogaboon,  she 
was  married  to  one  Oale,  whose  legal  settlement  was,  and  etill  is, 
in  the  town  of  Elmore.  The  pauper  is  still  a  minor,  and  there 
was  no  evidence  of  his  emancipation,  and  he  became  chargeable 
to  Morristown  at  the  time  of  this  order  of  removal.  Soon  after 
the*  said  Charlotte  married  Hogaboon,  she  discovered  a  paper  in 
one  of  his  pockets,  which  she  called  a  ^'  divorcement ;"  but  there 
was  no  evidence  of  its  contents,  or  that  it  purported  to  be  signed 
by  any  person,  or  to  be  issued  by  any  court. 

The  defendant  claimed  that  in  favor  of  innocence,  from  the 
long  time  Hogaboon  and  the  said  Charlotte  had  lived  together  as 
husband  and  wife,  the  law  would  not  bastardize  their  issne,  but 
would  presume  Hogaboon's  divorce  from  his  former  wife ;  that  the 
pauper  had  a  derivative  settlement  from  his  grandfather,  Willis 
Bartram,  in  Bakersfield  ;  that  by  reason  of  his  mother's  marriage 
to  Gale,  the  pauper  had  his  legal  settlement  in  Elmore,  and  that 
the  pauper,  being  a  minor,  residing  with  his  mother,  was  not  sub- 
ject to  removal  under  the  statute.  But  the  court  adjudged 
thut  the  marriage  of  the  said  Charlotte  to  said  Hogaboon  was 
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void  ;  that  if  her  marriage  to  Gale  were  valid,  it  would  not  make 
the  pauper's  settlement  in  Elmore  ;  that  the  pauper's  legal  settle- 
ment was  in  the  town  of  Fairfield  ;  that  his  grandfather's  settle- 
ment in  Bakersfield  was  not  communicated  to  him  ;  and  that  the 
pauper  was  duly  removed  ;  to  which  the  defendant  excepted. 

F.  M.  Mclntyre,  for  the  defendant. 

The  plea  to  the  jurisdiction  should  have  been  adjudged  suflS- 
cient.  It  sufficiently  sets  forth  that  the  justices  were  rated  inhab- 
itants and  tax-papers  in  the  town  of  Morristpwn,  and  thereby 
interested  in  said  cause  or  matter,  and  disqualified  to  act  under 
§  22,  ch.  31,  of  the  Gen.  Sts.  The  demurrer  admits  all  the  facts 
to  be  true.  There  can  be  no  claim  but  that  the  justices  did  a 
jvdicial  acty  and  took  cognizance  of  a  carise  or  matter  within  the 
meaning  of  the  statute.  This  is  a  civil  cause,  and  to  be  tried  the 
same  as  other  civil  causes.  Gen.  Sts.  §  9,  ch.  20  ;  Laws  of  1864, 
No.  18,  §  1 ;  Londonderry  v.  Acton^  3  Vt.  122.  Justices  and 
jurors  are  expressly  prohibited  from  taking  cognizance  or  acting 
in  cases  of  this  kind,  when  the  town  in  which  they  reside  is  a  party 
or  interested.    Laws  of  1867,  No.  40,  §  3. 

The  words,  "  though  inhabitants  of  such  town,"  §  4,  ch.  20, 
Gen.  Sts.,  do  not  give  the  justices  jurisdiction,  provided  it  appears 
that  they  are  rated  inhabitants  and  tax-payers  of  the  town,  and 
interested  in  the  cause  or  matter.  The  word  inhahitatU  does  not 
import  a  tax-payer,  as  there  are  many  ways  in  which  an  inhabi- 
tant may  be  excused  from  paying  taxes.  Pierce  v.  Butler^  16 
Vt.  101  ;  Vt.  Justice,  171 ;   Waters  v.  Day,  10  Vt.  487. 

The  pauper's  settlement  was  not  in  the  town  of  Fairfield.  The 
father  of  the  pauper,  James  Hogaboon,  always  had  his  legal  set- 
tlement in  the  town  of  Highgate  ;  and  his  intermarriage  with  the 
mother  of  the  pauper,  and  a  continued  cohabitation  with  her  for 
twenty  years,  treating  and  supporting  her  as  his  lawful  wife,  and 
their  children  as  his  legitimate  children,  confers  upon  said  chil- 
dren his  settlement ;  and  the  validity  of  said  marriage  cannot  be 
inquired  into  and  their  issue  bastardized.  Newbury  v.  Brunswieky 
2  Vt.  151. 

The  court  should  have  held  that,  in  favor  of  innocence,  it  would 
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be  presamed  that  the  ^'  divorcement "  discovered  in  the  pocket  of 
James  Hc^aboon,  the  father  of  the  pauper,  was  a  legal  divorce 
from  his  former  wife,  there  being  no  evidence  to  the  contrary, 
and  that  his  marriage  with  the  mother  of  the  pauper  was  legal 
and  valid,  as  the  presumption  of  law  is  that  all  persons  are  inno- 
cent of  any  crime  or  wrong  until  the  contrary  is  proved ;  and 
much  more  as  these  parties  continued  to  cohabit  for  a  period  of 
over  twenty  years  as  husband  and  wife.  Qreensboro  v.  Under- 
m,  12  Vt.  604. 

The  pauper  being  a  minor  and  never  emancipated,  and  being 
in  the  family  and  under  the  care  and  protection  of  the  mother, 
who,  if  her  mai-riage  with  Gale  was  legal  and  valid,  had  her  setr 
tlement  in  Elmore,  could  have  been  removed  only  with  his  mother, 
to  said  town  of  Elmore ;  nor  could  he  be  removed  without  his 
mother,  as  it  has  been  held  by  repeated  decisions,  that  families 
cannot  be  broken  up  or  separated.  HarUand  v.  Windsor^  29  Vt. 
354 ;  Hardwick  v.  Pawlet,  36  Vt.  320. 

The  pauper  in  this  case  being  a  minor,  and  never  having  been 
emancipated,  it  could  not  be  said  that  he  went  to  the  plaintiff  town 
with  an  intent  to  remain  or  reside  ;  for,  being  a  minor,  he  could 
not  have  such  intent,  nor  could  he  be  removed  if  ordered.  1  N. 
H.  264 ;  3  N.  H.  472 ;  12  Mass.  430  ;  WelU  v.  We%t  Haven,  5 
Vt.  322 ;  Sherburne  v.  Hartland,  37  Vt.  528.  When  the  mother 
and  minor  children  reside  separate  and  apart  from  the  husband 
or  father,  or  if  he  be  dead,  and  she  is  keeping  house  by  herself, 
taking  care  of  and  managing  the  family,  she  is  to  be  considered 
the  head  of  the  family,  so  that  her  minor  children  living  with  her 
are  not  liable  to  be  removed  without  her,  or  separated  from  her. 
Bethel  V.  Tunbridge,  13  Vt.  445. 

The  orders  of  removal  of  James  Hogaboon,  his  wife  and  chil- 
dren, naming  them,  including  this  pauper,  from  the  plaintiff  town 
to  Highgate,  unappealed  from,  conclusively  fixed  the  pauper's 
settlement  in  Highgate.  Dorset  v.  Manchester^  3  Vt.  370  ;  and 
it  was  not  competent  for  the  overseers  of  the  poor  of  Morris- 
town  and  Highgate,  to  abandon  their  orders  of  removal  in  part, 
and  leave  them  valid  in  part. 

The  adjudications  in  these  cases  by  the  plaintiff  town,  and  a 
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decision  that  said  Charlotte  A.  and  her  children  are  the  wife  and 
children  of  said  James  Hogaboon,  conclusively  fixes  and  deter- 
mines that  question,  and  all  questions  considered  by  said  court  as 
to  said  plaintiff  town,  unless  appealed  from.  Cabot  v.  WaMng- 
ton,  41  Vt.  168  ;  Stowe  v.  Brookfield,  26  Vt.  624. 

The  court  should  have  held  that  if  they  found  the  marriage  of 
the  mother  of  the  pauper  to  Gale  a  valid  marriage,  and  his  settle- 
ment in  Elmore,  that  her  children — who  are  all  minors,  the  pan- 
per  in  question  inclusive,  and  never  having  been  emancipated — 
would  take  her  settlement  acquired  by  such  marriage,  until  they 
became  of  age  or  were  emancipated,  so  long  as  they  were  ac- 
cepted by  him  into  his  family. 

The  father  of  the  pauper's  mother,  Willis  Bartram,  having  his 
legal  settlement  in  the  town  of  Bakersfield  before  her  intermar- 
riage with  Gale,  and  before  the  pauper  in  this  case  became  charge- 
able, never  having  gained  one  in  her  own  right,  her  settlement 
was  in  Bakersfield,  and  consequently  the  pauper's  would  be  there. 
Legitimate  children  follow  and  have  the  settlement  of  their  father. 
Gen.  Sts.  ch.  19,  §  1. 

The  recognition  of  the  pauper  by  his  father,  James  Hogaboon, 
and  also  by  his  mother,  as  their  legitimate  child,  although  he  may 
have  been  illegitimate,  is  suJQ&cient  to  give  the  pauper  the  settle- 
ment of  his  father,  and  this  case  shows  that  the  pauper  was  recog- 
nized by  both  father  and  mother  at  the  time  of  his  birth  and  ever 
afterwards  until  the  death  of  the  pauper's  father,  to  be  their 
legitimate  child.     Rockingham  v.  Mount  Holly ^  26  Yt.  653. 

Powers  ^   O-leedy  for  the  plaintiff. 

The  demurrer  to  the  plea  to  the  jurisdiction  was  properly 
sustained.  The  language  of  §  4,  ch.  20,  Gen.  Sts.,  "  Any  two 
justices  though  inhabitants  of  said  town,"  was  intended  to  mean 
rated  inhabitants  or  tax-payers.  The  act  of  1797  (Slade's 
Comp.  370)  provided  that  the  "two  justices"  should  not  be  in- 
habitants ;  but  the  act  of  1817  (p.  388)  reads  as  follows :  "Not- 
withstanding such  justices  may  be  inhabitants  of  such  towu  as 
may  be  interested  in  such  cause."  The  term  "interested  "  shows 
cleai'ly  that  the  idea  of  interest  as  a  tax-payer  was  in  the  mind 
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of  the  legislature.  It  was  so  construed  by  the  act  of  1821 
(Slade's  Comp,  383),  and  by  Judge  Mattocks  in  State  v.  Batch- 
elder,  6  Vt.  489. 

In  settling  the  liabilities  of  these  towns,  the  guilt  or  inno- 
cence of  the  pauper,  or  of  his  father  and  mother,  do  not  enter  into 
the  qoestion ;  much  less  presumption,  either  one  way  or  the 
other.  No  presumption  in  favor  of  innocence  can  overcome  the 
fact  expressly  found  in  this  case,  that  the  marriage  with  James 
Hogaboon  was  void,  and  that  the  mother  of  the  pauper  was  a 
single  woman,  and  the  pauper,  therefore,  an  illegitimate  child. 
The  liabilities  of  towns  to  support  their  paupers  are  based  upon 
strict  rules  of  law,  which  courts  never  vary  or  dodge,  in  the  vain 
attempt  to  conceal  that  crime  and  ignorance  which  are  at  once 
the  cause  and  companion  of  pauperism. 

The  case  shows  that  at  the  time  Charlotte  Bartram,  the 
mother  of  the  pauper — ^became  of  age,  her  father  had  his  legal 
settlement  in  the  town  of  Fairfield,  and  that  Charlotte  never 
gained  a  settlement  in  her  own  right.  The  subsequently  ac- 
quired settlement  of  Willis  Bartram  in  Bakersfield,  does  not  affect 
bis  daughter  Charlotte's  settlement,  nor  the  pauper's.  Poult" 
ney  v.  ff&w«r,  28  Vt.  828  ;  Hardwick  v.  Pawlet,  86  Vt.  320  ; 
Thmbridge  v.  Eden,  39  Vt.  17.  The  pauper  was  the  illegitimate 
child  of  the  said  Charlotte,  and  her  marriage  with  Oale,  if  a 
legal  marriage,  long  after  the  birth  of  the  pauper,  would  not 
affect  his  settlement.  Newport  v.  Derby,  22  Vt.  558,  and  cases 
there  cited. 

The  opinion  of  the  court  was  delivered  by 

Pbck,  J.  The  justices  who  made  the  order  of  femoval  having 
been  rated  inhabitants  and  tax-payers  in  the  town  of  Morristown 
at  the  time  they  made  the  order,  would  be  disqualified  to  act 
as  justices  in  the  case  by  the  general  provision  of  Oen.  Sts.  ch. 
SI,  §  22,  prohibiting  justices  of  the  peace  from  taking  cognizance 
of  a  cause  or  matter,  or  doing  Any  judicial  act,  in  which  they  are 
interested.  But  Gen.  Sts.  ch.  20,  §  4,  provides  that  "any  two 
justices,  though  inhabitants  of  said  town"  from  which  the  remo- 
val is  made,  may  make  the  order.    The  particular  provision  of  the 
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statute  must  prevail  over  the  general  provision,  if  the  two  pro- 
visions conflict.  The  particular  provision  that  ''any  two  justiceSj 
though  inhabitants  of  said  town^^^  &c.,  must  be  construed  to  include 
justices  who  are  rated  inhabitants ;  otherwise  the  words,  'Hhough 
inhabitants  of  said  town^^  are  without  legal  significance  or  efiFect ; 
as  a  justice  who  is  an  inhabitant  of  the  town,  but  not  rated  or 
taxed  therein,  would  not  be  interested  or  disqualified  under  the 
general  provision  of  ch.  31,  §  22,  by  reason  of  being  such  in- 
habitant. A  statute  should  be  so  construed  as  to  give  effect  to 
every  part  of  it,  unless  it  is  thereby  rendered  repugnant  or  irrec- 
oncilable with  its  obvious  intent.  It  is  so  generally  true  that  the 
iDhabitants  of  a  town  are  rated,  and  tax-payers  therein,  that  it  is 
manifest  that  the  legislature  used  the  word  inhabitants  as  synony- 
mous with,  or  as  including,  rated  inhabitants.  This  has  long  been 
the  practical  construction  of  this  provision  of  the  statute,  and 
of  former  statutes  on  this  subject  containing  similar  language. 
The  plea  to  the  jurisdiction  of  the  justices  was  properly  over- 
ruled. 

As  the  mother  of  the  pauper,  whose  maiden  name  was  Char- 
lotte A.  Bartram,  resided  in  Fairfield  with  her  father,  Willis 
Bartram,  at  the  time  she  arrived  to  the  age  of  majority,  she  took 
the  settlement  of  her  father  which  he  then  had  in  Fairfield  ;  and 
having  continued  to  reside  there  with  her  father  until  about  1848, 
when,  twenty-five  years  old,  she  married  James  Hogaboon,  her 
settlement  at  the  time  of  this  marriage  was  still  in  Fairfield.  The 
pauper  in  question  is  the  fruit  of  this  marriage,  and  if  the  mar- 
riage was  a  legal  marriage,  the  pauper  had  from  his  father  a 
derivative  settlement  in  Highgate,  where  his  father's  settlement 
ever  was  up  to  and  at  the  time  of  his  death  in  1869  ;  and  on  this 
hypothesis  the  pauper  was  unduly  removed.  But  the  case  shows 
that  ^'James  Hogaboon,  at  the  time  he  married  Charlotte  A., 
had  a  wife  living,  and  by  that  marriage  had  several  children ; 
and  such  wife  was  proved  to  have  been  living  some  two  years 
ago."  Hogaboon  having  another  wife  living  at  the  time  of  his 
marriage  to  the  pauper's  mother,  rendered  this  marriage  void  ; 
and  therefore  neither  the  mother  of  the  pauper,  nor  the  pauper, 
derived  any  settlement  from  Hogaboon,  the  pauper's  father.    The 
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position  of  the  defendant's  counsel  that  from  the  long  time  Ho- 
gaboon  and  the  pauper's  mother  lived  together  as  husband  and 
wife,  the  law,  in  favor  of  innocence,  would  presume  a  divorce 
of  Hogaboon  from  his  former  wife,  is  not  tenable.  In  a  crim- 
inal prosecution  for  bigamy,  it  is  necessary  to  a  conviction  that 
the  government  prove,  not  only  two  marriages  of  the  accused,  but 
also  that  the  former  wife  or  husband  of  the  accused  was  living 
at  the  time  of  the  subsequent  marriage ;  as  the  presumption 
of  innocence  prevails  over  the  presumption  of  the  duration  of  life. 
The  same  legal  presumption  of  the  legality  of  a  second  marriage 
is  generally  applied  in  civil  suits  between  towns  in  questions 
of  settlement  under  pauper  laws.  Such  presumption  would  be 
made  in  this  case,  did  it  not  appear  that  it  was  proved  that  the 
former  wife  of  Hogaboon  was  living  at  the  time  of  his  marriage 
with  the  mother  of  the  pauper.  But  to  presume  a  divorce^  of  Ho- 
gaboon from  his  former  wife,  is  quite  a  different  matter  from 
presuming  her  decUhj  especially  as  a  divorce,  if  any,  is  matter 
of  record,  and  generally  easily  proved.  Death  is  an  event  that 
happens  to  all,  and  the  only  uncertainty  attending  it  is  that 
of  time ;  but  a  divorce  is  a  rare  and  unexpected  event,  happening 
to  but  few,  and  is  the  exception  and  not  the  rule.  A  divorce 
from  the  bonds  of  matrimony  generally  involves  a  gross  violation 
of  the  obligations  of  the  marriage  relation,  and  often  a  crime,  in 
one  of  the  parties ;  hence,  to  presume  in  favor  of  innocence,  a 
divorce  in  this  case,  would  be  too  much  like  presuming  one 
crime  to  avoid  the  conclusion  of  another.  The  paper  found  by 
the  pauper's  mother  in  Hogaboon's  pocket  soon  after  her  mar- 
riage to  him,  which  she  called  a  ^^ divorcement^''^  with  no  evidence 
of  its  contents,  is  not  sufficient  with  the  other  facts  in  the  case  to 
warrant  such  presumption. 

The  settlement  which  the  father  of  the  pauper's  mother  ac- 
quired in  Bakersfield  aflx^r  her  majority,  was  not  communicated 
to  her,  and  hence  her  son,  the  pauper,  took  no  settlement  in  that 
town. 

It  is  insisted  on  the  part  of  the  defense,  that  the  orders  of  re- 
moval of  James  Hogaboon  and  family  in  186S  and  in  1869,  from 
Morristown  to  Highgate,  with  the  officer's  return  of  service,  from 
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which  there  was  no  appeal,  conclusively  fixed  the  pauper's  settle- 
ment in  Highgate.  Copies  of  those  orders  have  not  been  fur- 
nished us,  but  the  substance  of  them  appears  to  be  stated  in  the 
exceptions.  Whatever  the  effect  of  those  orders  may  have  been 
in  the  absence  of  any  arrangement  between  those  towns  in  isola- 
tion to  them,  as  it  appears  that  the  overseers  of  the  two  towns 
made  an  arrangement  by  which  James  Hogaboon  was  received  as 
a  pauper  properly  chargeable  to  Highgate,  and  the  orders  of  re- 
moval were  waived  by  Morristown  as  to  Oharlotte  A.  and  the 
children  f  and  that  Highgate  forbore  to  take  an  appeal  from  the 
orders  by  reason  of  such  arrangement,  the  orders  of  removal  had 
no  effect  to  change  the  settlement  of  the  pauper  in  question  in 
this  case. 

It  follows,  therefore,  that  the  settlement  of  the  pauper's  mother 
continued  in  Fairfield  to  the  time  of  her  marriage  with  QbIg  ;  and 
the  pauper,  from  his  birth  down  to  the  time  of  this  marriage,  had  a 
derivative  settlement  from  his  mother,  in  Fairfield.  The  mar- 
riage of  the  pauper's  mother  with  Hogaboon  being  void,  her  sub- 
sequent marriage  with  Gale  was  valid,  and  by  it  she  took  a  deriv- 
ative settlement  from  Gale  in  Elmore,  where  his  settlement  then 
was,  and  still  is.  It  is  insisted  that  if  the  marriage  of  the  pau- 
per's mother  with  Hogaboon  is  invalid,  and  the  pauper  regarded 
as  illegitimate,  and  that  the  marriage  with  Gkile  is  valid,  then  the 
pauper,  being  a  minor,  took  the  derivative  settlement  of  his  mother 
in  Elmore,  which  she  acquired  by  her  marriage  with  Gale.  It  is 
only  by  statute  that  an  illegitimate  child  takes  the  settlement  of  the 
mother.  By  our  statute  it  is  provided  that  '^  ille^timate  children 
shall  follow  and  have  the  settlement  of  their  mother."  Gen.  Sts. 
ch.  19,  §  1.  If  the  settlement  which  the  mother  acquired  in 
Elmore  had  been  acquired  by  her  in  her  own  right,  the  pauper 
would  have  taken  that  settlement.  But  the  question  is,  whether 
this  provision  of  the  statute  includes  a  derivative  settlement  which 
the  mother  of  an  illegitimate  child  acquires  by  marriage  subse- 
quent to  the  birth  of  such  child.  In  Connecticut  it  is  held,  in 
relation  to  illegitimate  children,  that  such  derivative  settlement 
thus  acquired  by  the  mother  by  marriage  after  the  birth  of  such 
children,  is  communicated  to  them.     New  Haven  v.  Newton^  12 
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Conn.  171  ;  Newton  v.  Fairfield^  18  Conn.  352  ;  Oxford  v.  Beth- 
an^^  19  Conn.  232.  In  Massachusetts  and  in  New  York,  under 
statntes  very  similar  and  almost  identical  with  ours  in  relation  to 
ill^itimate  children  taking  the  settlement  of  the  mother,  it  is  held 
that  they  fellow  the  settlement  of  the  mother  acquired  by  her 
marriage  after  their  birth,  the  same  as  if  acquired  in  her  own 
right.  And  in  England,  under  the  provision  of  4  <&  5  W.  4,  c.  76, 
s.  71,  which  provides  that  illegitimate  children,  bom  after  the 
passing  of  the  act,  shall  have  and  follow  the  settlement  of  the 
modier,  it  is  held  that  the  settlement  of  illegitimate  children,  born 
after  the  passing  of  the  act,  follows  the  mother's  settlement  ac- 
quired by  marriage  after  their  birth.  The  Queen  v.  St,  Mary^ 
4  Q.  6.  581,  (45  fi.  G.  L.  579).  But  in  Burlington  v.  Ussex, 
19  Vt.  91,  it  was  decided  that  under  the  act  of  1817,  the  pro- 
vision that  ^^  illegitimate  children  shall  have  the  settlement  of 
their  mother,"  did  not  extend  to  a  settlement  acquired  by  the 
mother  afl^er  the  birth  of  such  children  ;  and  in  Newport  v.  Derby 
the  same  question  was  decided  the  same  way  under  the  present 
statute,  the\sourt  holding  that  notwithstanding  the  addition  of  the 
word  follow  in  the  present  statute,  the  construction  was  the  same 
as  the  act  of  1817  in  respect  to  this  question.  It  is  true  that  in 
Burlington  v.  Es^exy  the  illegitimate  child,  the  pauper,  was  bom 
onder  the  act  of  1801,  and  took  a  settlement  by  birth  by  the  com- 
mon law,  as  the  act  of  1801  had  no  provision  giving  illegitimate 
children  the  settlement  of  the  mother ;  and  the  court  in  that  case 
seem  to  have  attached  some  importance  to  that  fact.  But  it  is  diffi- 
cult to  see  how  that  fact  was  of  any  importance,  as  the  subsequent 
marriage  of  the  mother,  relied  on  as  changing  the  settlement  of 
the  pauper,  took  place  under  the  act  of  1817.  It  is  evident  from 
the  opinion  of  the  court  in  that  case,  the  decision  would  have 
been  the  same,  independent  of  that  consideration.  In  Newport  v. 
Derby y  the  illegitimate  child,  the  pauper,  was  not  born  till  after 
the  act  of  1817  was  in  force,  the  provisions  of  which  remained  in 
force  till  the  present  statute  was  passed ;  and  neither  the  pauper 
nor  the  mother  ever  had  any  settlement  in  the  state  except  the 
settlement  of  the  mother  which  she  acquired  by  marriage  after  the 
birth  of  the  pauper.     The  pauper  in  the  case  at  bar  did  not  take 
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the  settlement  of  his  mother  which  she  acquired  by  her  marriage 
with  Gale. 

It  is  stated  in  the  exceptions,  that  ^Hhe  defendant  also  claimed 
that  the  pauper  being  a  minor  residing  with  his  mother,  was  not 
subject  to  removal  under  the  statute/'  No  such  question  is 
presented  by  the  defendant's  plea.  The  allegation  in  the  plea 
that  the  pauper  "  was  unduly  removed^'*  and  that  "  the  town  of 
Fairfield,  defendant,  is  not  chargeable  with  the  support  of  said 
Hogaboon,  pauper,"  is  not  an  allegation  of  any  traversable  fact, 
but  is  only  a  legal  conclusion  from  the  allegation  that  ^'  said  town 
of  Fairfield  is  not  the  last  place  of  legal  settlement  of  said  Ho- 
gaboon." But,  as  the  question  has  been  argued  without  any 
allusion  to  the  fact  that  the  point  is  not  embraced  in  the  issue 
formed  by  the  pleadings,  the  court  are  not  inclined  to  dispose 
of  the  question  upon  this  ground,  as  the  plaintiff's  counsel  may 
have  practically  waived  this  objection  in  the  county  court  by 
their  silence.  The  simple  fact  that  the  pauper  is  still  a  minor, 
does  not  render  him  irremovable  to  the  place  of  his  legal  set- 
tlement without  the  removal  of  his  mother.  Miflor  children 
whose  tender  age,  or  physical  or  mental  weakness  or  condition, 
make  it  necessary  that  they  should  have  the  care,  sympathy,  and 
control  of  their  parents,  rendering  it  improper,  upon  the  prin- 
ciples of  humanity,  that  they  should  be  separated,  are  irremov- 
able from  them,  notwithstanding  the  general  unqualified  language 
of  the  statute.  But  the  facts  found  are  not  sufficient  to  bring 
this  ca  e  within  this  exception. 

Tl:e  objection  that  the  pauper  being  a  minor,  could  not  come 
to  the  town  of  Morristown  to  reside,  within  the  meaning  of  the 
statute,  does  not  appear  to  have  been  made  in  the  county  court ; 
nor  could  it  prevail  if  it  had  been  raised,  as  it  appears  that 
when  his  father  and  mother  removed  there  to  reside,  and  com- 
menced their  residence  there,  the  pauper  was  with  them  as  part 
of  the  family. 

Judgment  affirmed. 
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Alonzo  Bebiis  et  al.  v.  a.  C.  Jennings. 
JudffmerU.     Former  Adjudicati&n, 

The  defendant  recovered  Judgment  by  delkult  agftinst  the  plalntlA  for  the  aae  of  his 
hone  while  it  was  being  kept  by  them.  The  pUintiA  rabaequently  eonght,  In  this  ao- 
tloD,  to  recover  of  the  defundent  for  the  keeping  of  the  hone.  Btldf  that  the  defend- 
ants jnst  claim  In  his  suit  against  the  plaintiffi,  was  for  the  use  of  the  horsCi  they 
keeping  it,  and  that,  nothing  appt*aring  to  the  oontraryi  the  presumption  was  that  the 
damagrs  in  that  suit  were  assessed  upon  that  basis }  conseqaently,  that  that  adjadioa- 
tion  Inoladed  and  merged  the  plaintifb'  claim  for  keeping  said  horse.  ' 

Genebal  Assumpsit.  *  Pleas,  the  general  issue,  offset  in  the 
general  assumpsit  counts  and  on  judgment,  and  former  adjudi- 
cation. Trial  by  jury  and  verdict  for  the  defendant,  September 
term,  1872,  Boas,  J.,  presiding. 

The  plaintiffs  conceded  that  the  defendant  should  be  allowed 
in  offset  the  sum  of  fourteen  dollars,  balance  due  on  judgment, 
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and  the  controTcrsy  was  as  to  an  item  of  the  plaintiffs'  account 
for  keeping  the  defendant's  horse.  The  plaintiffs  owned  and 
kept  the  Willoughby  Lake  House,  and  hired  the  defendant  to  take 
charge  of  it  during  the  summer  of  1870.  When  the  defendant 
commenced  that  service,  he  took  a  horse  to  the  plaintiffs'  stable. 
One  of  the  plaintiffs  testified  that  the  defendant  said  when  he  took 
the  horse  there,  if  he  could  make  it  earn  its  keeping,  it  was  all 
he  asked ;  and  the  other  plaintiff  testified  that  the  defendant 
said,  if  it  could  earn  its  keeping,  it  would  be  all|right,{and  ad- 
mitted tha^  they  should  not  have  charged  for  keeping  the  horse, 
if  the  defendant  had  not  charged,  and  recovered  judgment  against 
them,  for  the  use  of  the  horse  in  and  about  the  business  of  the 
hotel  while  there.  The  plaintiffs'  testimony  tended  to  show  that 
they  kept  said  horse  enough  to  come  to  — ^ —  dollars,  at  a  fair 
price  per  week.  One  of  the  plaintiffs  also  testified  that  after  the 
defendant  left  their  service,  he  brought  suit  against  them  in 
general  assumpsit,  whereof  they  had  legal  notice  by  personal 
service  of  the  writ  on  them,  and  that  therein  the  defendant  recov- 
ered judgment  against  them  by  default,  for  about  $150  damages, 
including  $29.60  for  the  use  of  said  horse  during  the  time  the 
plaintiffs  were  keeping  it  as  aforesaid.  Upon  the  foregoing  tes- 
timony, the  court  ruled  that  the  item  for  keeping  said  horse  had 
been  adjudicated  in  said  suit,  and  that  the  plaintiffs  could  not 
recover  the  same  in  this  action  ;  to  which  the  plaintiffs  excepted. 
Other  points  of  exception  were  saved  by  the  plaintiffs,  but,  not 
having  been  argued  in  this  court,  it  is  unnecessary  to  state  them. 

Wm,  W.  Q-rout^  for  the  plaintiffs,  cited  0-ale  v.  Cooper^  11  Vt. 
597  ;  Carver  v.  Adams^  38  Vt.  500 ;  Jiowe  v.  Smith,  16  Mass. 
306  ;  Minor  v.  Walter,  17  Mass.  237  ;  and  Whitcomb  v.  Williams^ 
4  Pick.  228. 

J,  Orout,  Jr.,  and  Tf.  2>.  Crans^tor  the  defendant,  contended; 
1st,  that  the  plaintiffs'  testimony  did  not  warrant  a  recovery; 
2d^  that  the  item  had  been  adjudicated  in  the  defendant's  suit 
against  the  plaintiffs. 
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The  opinion  of  the  court  was  delivered  hj 

Whbelsr,  J.  From  the  testimony  of  one  of  the  plaintiffs,  as 
stated  in  the  bill  of  exceptions,  it  appears  that  while  they  had 
the  use  of  the  defendant's  horse  for  which  he  recovered  judg- 
ment, it  was  kept  by  them,  so  that  his  just  claim  against  them 
in  diat  behalf,  was  for  compensation  for  the  use  of  the  horse, 
they  keeping  it.  It  does  not  appear,  nor  did  the  plaintiffs  offer 
to  show,  80  far  as  the  case  states,  but  that  the  damages  in  the 
suit  of  the  defendant  against  the  plaintiffs,  were  assessed  upon 
that  basis.  The  presumption,  nothing  to  the  contrary  appear- 
ing, is  that  the  damages  were  so  assessed,  and  that  adjudica* 
tion  would  include  and  merge  the  claim  the  plaintiffs  sought  to 
enforoe  for  the  keeping  of  the  horse  in  this  suit.  The  decision 
of  the  court,  as  the  case  stood,  in  respect  to  that  item,  was 
oorrect. 

The  other  points  saved  in  the  exceptions,  have  not  been  urged 
in  this  court. 

Judgment  affirmed. 


Levi  B.  Child  v.  Ehera  Eingsbuby. 


Evidence,      I>edaration9,      Constructive  Possesnon.      Practice. 

H.  A  K.,  deeeued,  were  well  aoqnatnted  with  the  lot  lines  In  town,  and  especially  ae- 
qnainted  with  the  lota,  the  location  of  the  division  line  of  which  was  in  dispute.  H. 
had  owned  both  of  said  lots,  and  K.  had  owned  one  of  them.  Neither  was  intereeted 
to  misrepresent  as  to  the  tme  location  of  said  line,  or  to  locate  It  other  than  In  Its  tme 
plaoe.  HeUf  that  under  these  eironmstanoes,  their  declarations  eenoerning  the  location 
of  said  line,  made  open  or  near  it,  were  admiseible  In  eyldenoe,  althongh  it  might,  pei^ 
bapSy'^be  Ikirly  claimed  that  they  were  interested  In  the  land  at  the  time  the  deolara- 
tions  were  made. 

When  the  de&ndant  took  a  deed  of  his  lot,  in  1837,  his  grantor  pasted  to  him  the  minntes 
of  a  Surrey  and  dlTision  of  great  lot  41  into  quarter  lots,  of  which  the  defendant's  lot 
was  one,  dated  Norember  28, 1816,  in  the  handwriting  of  0.,  a  snrreyor,  and  signed  by  him. 
BeUf  that  said  minutes  were  admissible  as  evidence  of  claim  ot  title,  and  that.  C.  be- 
ing dead,  they  were,  perhaps,  admissible  the  same  as  an  oral  declaration  by  C.  to  the  same 
effect  would  have  been. 

Oeevpation  of  land  is  a  fiust.  The  effect  of  it,  when  its  nature  and  extent  are  shown,  is  a 
matter  of  law.  A  witness  may  testily  to  the  fkct  of  occupation,  and  its  extent  as  to 
lime  aad  space,  without  stating  the  particular  acts  of  which  it  consists. 
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Constrnctiye  posseasion  of  land  adjoining  a  line  a«qaiesoed  in,  it  BnflBoient  to  bind  the 

adjoining  owner,  if  oontinaed  a  enffiofent  length  of  time. 
If  there  ia   no  evidence  to  warrant  a  charge  upon  a  partlonlar  point,  it  Is  not  error  for 

the  ooart  to  omit  to  charge  upon  m&oh  point. 

Trespass  qua.  clau.  Plea,  the  general  issue,  and  trial  by  jury, 
September  term,  1872,  Ross,  J.,  presiding. 

The  parties  were  owners  of  adjoining  lots,  except  four  acres 
and  a  half  reserved  from  the  plaintiff's  lot  by  BenjamiB  Hinman, 
as  hereafter  stated,  and  the  question  was  as  to  the  location  of  the 
division  line  between  said  lots.  It  appeared  that  prior  to 
1800,  said  Hinman  was  the  owner  of  both  lots,  having  acquired 
title  to  the  plaintiff's  lot  from  the  original  proprietor ;  that  on  the 
14th  of  December,  1822,  he  conveyed  said  last-mentioned  lot,  by 
warranty  deed,  to  Joel  S.  Richardson,  '^  Except  four  andu  half 
acres  to  be  taken  off  at  the  north  end,  next  to  Clyde  Rivor " ; 
that  said  Richardson  qui^claimed  the  same  to  Linus  Patch,and  Patch 
conveyed  the  same  to  the  plaintiff,  by  warranty  deed  dated  May 
31, 1823,  said  reservation  being  expressly  made  in  each  of  said 
last-mentioned  deeds.  It  also  appeared  that^said  Hinman  con- 
veyed the  defendant's  lot  to  Charles  Kingsbury,  the  defendant's 
father,  on  the  4th  of  January,  1811,  and  that  said  Kingsbury  con- 
veyed the  same  to  the  defendant  on  the  30th  of  October,  1837. 
The  plaintiff  claimed,  and  gave  evidence  tending  to  prove,  that 
a  line  of  spotted  trees,  northerly  of,  and  cornering  .upon,  Clyde 
River,  was  the  original  northerly  line  of  his  lot,  and  southerly 
line  of  the  defendant's  lot.  The  defendant  claimed,  and  gave 
evidence  tending  to  prove,  that  Clyde  River  was  the  original  di- 
vision line  between  said  lots ;  but  if  not,  that  it  had  become  the 
line  by  the  acquiescence,  from  about  1815  to  within  a  year  or 
two  of  the  commencement  of  this  suit,  of  the  parties  and  their 
grantors,  and  of  the  said  Hinman  and  his  heirs,  who  owned  said 
four  acres  and  a  half;  and  that  if  any  of  the  plaintiff's  lot  laid 
north  of  the  river,  he  had  gained  title  thereto  by  adverse  posses- 
sion— by  fencing  it  in  with  a  pasture  of  his  lying  westerly  thereof, 
and  by  sugaring  on  it,  and  cutting  sugar-roads,  wood-roads,  tim- 
ber and  wood  on  it,  and  by  using  it  generally  as  his  own,  under 
a  claim  of  ownership.  The  four  and  a  half  acres  reserved  by 
said  Hinman  as  aforesaid,  were  never  severed  from  the  rest  of  the 
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lot,  and  no  conveyance  thereof  was  shown  to  have  been  made  by 
him. 

The  plaintiff  admitted  that  the  said  Hinman  was  well  acquainted 
with  the  original  lot  lines  in  Derby,  and  had  surveyed  some  ;  and 
Aat  he  was  especially  acquainted  with  the  lots  in  controversy  at 
a  very  early  period ;  and  that  he  was  deceased.  The  same  admis- 
sions were  made  in  regard  to  Charles  Kingsbury,  except  that  he 
did  not  survey.  The  defendant  was  allowed  to  show,  against  the 
plaintiff's  exception,  that  said  Hinman  told  the  plaintiff,  when  on 
the  plaintiff's  lot  attempting  to  survey  out  the  four  acres  and  a 
half,  that  Clyde  River  was  the  north  line  of  the  plaintiff's  lot, 
and  also  to  show,  that  on  another  occasion,  when  the  defendant, 
within -a  year  or  two  after  he  took  his  deed,  wished  to  clear  a 
piece  of  land  west  of,  and  a^oining,  his  lot,  and  while  they  were 
at,  or  near,  the  corner  of  the  lots  in  controversy,  the  said  Hin- 
man and  Charles  Kingsbury  both  said  that  Clyde  River  was  the 
division  line  between  said  lots. 

Jotham  Cummings,  deceased,  was  admitted  to  have  been  a 
surveyor,  and  to  have  made  surveys  in  Derby  as  early  as  from 
1800  to  1825.  The  defendant  was  allowed  to  prove  by  the 
plaintiff,  against  the  plaintiff's  exception,  that  the  plaintiff  had 
heard  that  said  Cummings  had  run  out  the  lots  bordering  on 
Derby  pond,  or  road,  and  lying  between  there  and  Salem  pond, 
and  divided  great  lot  41  into  quarter  lots,  of  which  the  defend- 
ant's lot  was  one.  The  defendant  was  also  allowed,  against  the 
plaintiff's  exception,  to  read  in  evidence  minutes  of  a  survey 
of  these  lots,  purporting  to  have  been  made  and  signed  by  said 
Cummings,  dated  Derby,  Nov.  28,  1815,  having  first  shown  that 
the  same  were  in  the  handwriting  of  said  Cummings,  and  that 
Charles  Kingsbury  gave  the  same  to  the  defendant  when  he  con- 
veyed the  lot  to  him  as  aforesaid.  There  was  no  evidence  tend- 
ing to  show  that  said  minutes  were  brought  to  the  knowledge 
of  the  plaintiff  till  about  the  time  of  the  commencement  of  this 
suit.  Said  minutes  showed  the  southern  boundary  of  said  great 
lot  41  to  be  Salem  pond  and  Clyde  River. 

The  defendant  was  allowed  to  read  from  the  deposition  of  W. 
6.  Steams,  who  had  lived  in  Derby  from  1825  to  1854,  and  had 
8 


50  ORLEANS  COUNTY, 

Child  V.  Kingsbory. 

knowledge  of  these  lots,  the  following  sentence :  "  Emera  Kings- 
bury always  occupied  west  of  Lewis  Wilson's  west  line  to  Clyde 
River,  and  north  of  Salem  Pond,  from  1836  or  1888  to  1854,  and 
his  father  occupied  it  before  him ;"  to  which  the  plaintiff  ex- 
cepted. It  appeared  that  Lewis  Wilson's  lot  was  next  east  of  thfe 
tract  in  disptite,  and  that  said  tract  was  north  of  Clyde  River  and  the 
outlet  of  Salem  pond.  Henry  Hinman,  a  son  of  Benjamin  Hin- 
man,  was  allowed,  against  the  plaintiff's  exception,  to  testify  as 
follows : 

''I  always  was  very  well  acquainted  with  plaintiff's  and  de- 
fendant's farm.  All  the  knowledge  I  had  was,  that  it  was  al- 
ways supposed  Clyde  River  was  the  line  of  lots.  Father  owned 
plaintiff's  lot,  and  sold  it  to  Richardson.  Heard  father  say  the 
south  bank  of  Clyde  River  was  the  boundary  line  of  the  4i 
acres  reserved.  He  claimed  that  from  my  earliest  recollection  to 
his  death.  Father  never  Claimed  anything  north  of  Clyde  River 
as  belonging  to  the  4i  acres  —never  heard  any  one  claim  that 
till  recently — this  was  made  by  Col.  Child." 

The  court  instructed  the  jury  on  all  the  questions  arising  in  the 
case,  fully,  and  to  the  satisfaction  of  the  plaintiff,  except  that,  in 
explaining  to  the  jury  how  a  line  other  than  the  true  line,  might 
become  the  line  between  parties  by  fifteen  years  continuous  ac- 
quiescence, the  court  told  the  jury  that  neither  the  parties  nor 
their  grantors  need  have  been  in  the  actual  occupancy  of  the 
lots,  or  of  the  lots  to  said  line,  in  order  to  establish  such  a  Kne 
between  them  by  acquiescence ;  to  which  the  plaintiff  excepted. 
The  plaintiff  also  excepted  because  the  court,  in  charging  in  re- 
gard to  the  defendant's  acquisition  of  the  disputed  tract  by  ad- 
verse possession,  failed  to  tell  the  jury  that  the  defendant  would 
acquire  title  to  no  more  of  said  tract  than  he  actually  occupied. 
The  court  was  not  requested  to  so  charge,  and  no  claim  was  made 
in  argument  that  the  defendant  had  not  acquired  title  by  adverse 
possession  to  the  whole  of  said  tract,  if  he  had  to  any  part  tliereof ; 
and  the  court  did  not  regard  the  evidence  as  having  raised  any 
such  question. 

A,  D.  Bates,  for  the  plaintiff. 

We  insist  that  it  does  not  sufficiently  appear  that  Benjamin 
Hinman  or  Charles  Kingsbury  had  actual  knowledge  of  the  line 
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in  dispute,  to  admit  dieir  declarations  ;  nor  are  the  facto  such  as 
to  warrant  any  such  inference.  They  v^ere  wild  lots,  and  never 
occupied  by  either  of  them.  Furthermore,  the  case  shows 
that  Benjamin  Hinman  was  interested  at  the  time  of  making  all 
the  statements  as  to  the  line  in  dispute — he  owning  a  4i  acre 
reservation,  concerning  which  there  was  a  dispute  between  him 
and  the  plaintiff,  the  location  of  which  would  be  affected.  It  also 
appears  that  Charles  Kingsbury  was  interested.  Having  repre- 
sented to  the  defendant  at .  the  time  of  selling  and  conveying 
his  lot,  by  the  survey  given  him,  that  said  lot  extended  to  the 
river,  he  was  interested  to  sustain  such  representation.  There 
should  be  actual  knowledge,  and  no  interest.  Wood  et  cd.  v. 
WUlagd  et  id.  37  Vt.  384  ;  P&wm^s  v.  SiUhy  el  ai.  41  Vt.  288. 

That  the  plaintiff  had  heard  that  Jotham  Cumraings  had  run 
out  the  lots  as  stated,  was  mere  hearsay  ;  and  being  at  about  the 
time  of  the  commencement  of  this  suit,  was  inadmissible. 

The  testimony  in  the  case  as  to  what  Harry  Hinman  always 
supposed  as  to  the  line  in  dispute,  was  improperly  admitted.  It 
is  not  to  be  inferred  that  the  effect  of  this  testimony  was  corrected 
by  the  charge.      Wood  et  al.  v.  WUlard  et  al.  86  Vt.  83. 

The  testimony  of  W.  G.  Steams  was  improperly  admitted.  It 
was  a  general  and  conclusive  statement,  covering  the  whole  time 
required  by  law  to  gain  title  by  adverse  possession,  and  was,  in 
fact,  a  mere  statement  of  his  own  conclusions,  and  not  a  statement 
of  acts  done  upon  the  land.  This  case  is  entirely  different  from 
Kidder  v.  Kennedy  et  al.  43  Vt.  717.  In  that  case,  the  evidence 
was  limited  to  the  facts  by  the  judge ;  in  this,  it  must  have  been 
received  as  proof  of  the  occupancy.  If  inadmissible,  no  excep- 
tion being  taken  to  the  charge,  does  not  remedy  the  error,  as 
held  in  Wood  et  al.  v.  WUlard  et  al.  36  Vt.  83.  The  instruc- 
tions as  to  acquiescence  were  clearly  wrong.  Crowell  v.  Behee^ 
10  Vt  33  ;  Clark  v.  Tabor,  28  Vt.  222. 

As  to  adverse  use,  the  plaintiff  occupying  a  part  of  his  lot, 
was  constructively  in  possession  of  the  whole,  unless  actually  oc- 
cupied by  the  defendant ;  and  this  should  have  been  explained 
to  the  jury. 
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Edwards  ^  Dickerman^  for  the  defendant. 

The  declarations  of  Benjamin  Hinman  and  Charles  Kinj^sbury, 
were  admissible  evidence.  Powers  et  al.  v.  SUshy  H  al.  41  Vt, 
288  ;  Wood  et  al  v.  Willard  et  al.  37  Vt.  377  ;  Milhr  v.  Wood 
et  al.  44  Vt.  378  ;  Daggett  v.  Shaw,  6  Met.  223  ;  1  Grcenl.  Ev. 
171,  §  130,  p.  189,  note,  §§  145, 146,  and  note ;  Great  Falls  Co. 
V.  Wooster,  16  N.  H.  412,  437 ;  Smith  v.  Powers,  15  N.  H.  546, 
664  ;  2  Phil.  Ev.  Cowen  it  Hill's  notes,  630, 681, 632,  634,  636  ; 
Van  Deusen  v.  Tennetfy  12  Pick.  .632  ;  Higley  v.  Bidwell,  9 
Conn.  447  ;  Boardman  v.  Reed's  Lessees,  6  Pets.  341. 

As  to  the  second  exception,  the  survey  was  so  ancient,  it  can 
only  be  proved  by  reputation.  Traditionary  evidence  is  admis- 
sible, from  the  nature  and  necessity  of  the  case  ;  and  farther,  the 
evidence  objected  to  simply  proved  the  fact  that  the  witness  hid 
heard  of  the  survey  ;  it  did  not  prove  the  survey,  nor  was  it  in- 
troduced for  that  purpose.  It  was  proving  such  notice  to  the 
plaintiff  as  should  put  him  on  inquiry  as  to  what  that  survey  was, 
and,  with  other  evidence,  tended  to  show  an  acquiescence  in  cer- 
tain boundaries.  But  hearsay  evidence  is  frequently  admissible, 
when  introduced  as  merely  collateral,  introductory,  or  incidental 
to,  or  in  illustration  of,  the  testimony  given  by  the  witness.  2 
Phil.  Ev.  Cowen  &  Hill's  notes,  662,  (ed.  1839)  ;  Miller  v. 
Wood  et  al  44  Vt.  378. 

The  minutes  of  the  Jotham  Cummings  survey  were  admissible 
in  evidence.  1  Qreenl.  Ev.  190,  note ;  1  Swift  Dig.  792  ;  Welch 
V.  Barrett,  15  Mass.  380;  Am.  Law  Reg.  Jan.  1871,  63  ;  Am. 
Law  Reg.  Sept.  1871,  601 ;  1  Greenl.  Ev.  §§141, 142,  143, 144  ; 
Tolman  v.  Emerson,  4  Pick.  160. 

The  passage  objected  to  in  Wm.  6.  Stearns's  deposition  was 
properly  admitted. 

There  was  no  error  in  the  charge  of  the  court  as  to  establish- 
ing the  line  by  acquiescence.  Clark  v.  Tabor,.  28  Vt.  222; 
Angel  Limit.  §  394. 

As  to  the  exception  taken  to  the  failure  of  the  court  to  charge 
as  detailed  in  the  exceptions,  the  question  has  been  so  repeatedly 
decided  as  to  become  elementary.  Wehb  v.  Richardson,  42  Vt. 
466 ;  2  Phil.  Ev.  Cowen  &  Hill's  notes,  366,  697,  (ed.'l83S0. 
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The  survey  bill  of  Jotham  Gummings  shows  the  extent  to  which 
the  defendant  claimed.     It  was  commensurate  with  his  deed,  and 

m 

bounded  lot  4,  conveyed  by  said  deed.  The  survey  bill  was  handed 
to  him  with  the  deed  from  Charles  Kingsbury,  as  declaratory 
of  Uie  boundaries  of  lot  4,  and  under  this  he  entered  into -pos- 
session. The  survey  bill  limits  the  defendant's  claim  of  posses- 
sion, and  although  not  recorded,  is  just  as  effectual  in  limiting 
the  extent  of  his  claim  as  though  recorded.  Doe  d.  Pear  sal  v. 
Thorp,  1  D.  Chip.  92 ;  Broum  v.  Hdson  et  al  22  Vt.  357  ;  Cro- 
weU  V.  Bebee,  10  Vt  33  ;  Hubbard  v.  Austin,  11  Vt.  129  ;  Spear 
V.  Ralph,  14  Vt.  400 ;  Jackway  v.  Barrett,  38  Vt.  316  ;  Angel 
Limit.  §§  400,  401. 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  I.  The  plaintiff's  counsel  insists  that  there 
was  error  in  admitting  evidence  of  declarations  of  Benjamin  Hin- 
man  and  Charles  Kingsbury,  deceased,  because  their  knowledge 
of  the  line  about  which  their  declarations  were  made,  was  not 
sufficient,  and  because  they  were  interested  about  it.  The  case 
shows  that  the  plaintiff  admitted  on  trial  that  both  these  persons 
were  well  acquainted  with  the  original  lot  lines  in  Derby,  and 
especially  acquainted  with  the  lots  in  controversy  at  a  very  early 
period.  The  case  also  shows  that  each  had  owned  land  adjoin- 
ing the  boundary  which  they  spoke  concerning.  This  admission 
and  statement  shows  such  connection  of  these  persons  with  the 
boundary,  and  the  land  about  it,  as  to  leave  it  very  fairly  to  be 
inferred  that  they  had  actual  knowledge  concerning  the  bound- 
ary, and  to  bring  the  evidence  of  their  sayings  very  clearly  within 
the  rule,  in  this  respect,  governing  this  kind  of  evidence. 

The  case  dees  show  that  these  persons  had  been  interested  in 
this  boundary  before  they  made  the  declarations,  and  perhaps  it 
shows  enough  so  that  it  may  fairly  be  claimed  that  they  were  so 
interested  at  the  time  they  were  shown  to  have  stated  in  regard 
to  it.  But  however  this  may  be,  the  case  does  not  show  that 
they  were  intei-ested  to  misrepresent  in  regard  to  what  they  said 
about  it.  .  It  does  not  appear  that  any  one  was  claiming  to  so 
locate  the  boundary  as  to  restrict  the  land  of  either,  nor  that 
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either  was  so  situated  as  to  desire  to  have  it  located  anywhere 
but  in  its  true  place,  nor  that  in  anything  either  said,  he  was 
speaking  in  subserviency  to  any  wish  on  his  part  to  maintain 
any  one  particular  location  of  the  line  over  another.  There  are 
caseB,  it  is  true,  that  would  exclude  such  declarations  as  these, 
although  they  would  admit  those  of  deceased  persons  disinter- 
ested in  every  respect.  The  chief  justice,  in  the  learned  opinion 
in  Wood  V.  Willard  et  al.  37  Vt.  377,  states  the  rule  to  be,  to 
admit  the  declarations  of  those  deceased  persons  shown  to  have 
had  sufficient  knowledge,  not  interested  to  misrepresent,  but  not 
requiring  that  they  should  be  wholly  disinterested  in  the  subject. 
In  Smith  v.  Powers^  15  N.  H.  546,  the  declarant  appears  to  have 
been  so  situated  that  he  was  interested  in  the  subject  of  the  declarer 
tions,  but  not  so  as  to  be  considered  interested  to  misrepresent 
about  it.  His  declarations  were  hold  admissible,  and  the  decision 
is  referred'  to  with  approval  in  the  opinion  before  mentioned. 
The  declarations  of  deceased  persons  so  situated,  appear  to  have 
l>een  held  admissible  in  several  cases  cited  in  note  87,  pages 
219,  and  following,  of  1  Phil.  Ev.,  with  notes.  In  Miller  v.  Wood 
et  al.  44  Vt.  378,  Gains  Briggs  appeared  to  have  been  interested 
in  the  lands  about  the  line  in  controversy,  but,  having  deceased, 
his  declarations  concerning  it  were  admitted  in  evidence  without 
question.  The  general  rule  admitting  evidence  of  declarations 
of  deceased  persons  of  competent  knowledge,  is  not  questioned 
in  this  case,  and  we  think  that  the  evidence  admitted  by  the 
county  court  falls  within  it,  as  understood  and  practiced  upon  in 
this  state. 

II.  The  evidence  as  to  what  the  plaintiff  had  heard  about 
Cummings's  survey,  appears  to  have  been  introductory  merely, 
and  not  material  or  important. 

The  original  survey,  in  connection  with  evidence  that  it  was 
passed  from  the  defendant's  grantor  to  the  defendant  at  the  time 
he  conveyed  the  land,  was  proper  evidence  of  claim  of  title* 
Kidder  v.  Kennedy  et  ai.  43  Vt.  717.  Perhaps,  as  Cummings, 
the  surveyor,  was  dead,  it  was  admissible  the  same  as  an  oittl  dec- 
laration by  Cummings,  to  the  same  effect  as  the  survey  would 
have  been.     Oatman  v.  Andrew^  43  Vt.  466. 
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m.  There  was  no  error  in  admHting  the  passage  objected  to 
in  the  deposition  of  Stearns.  Occupation  is  a  fact.  The  effect 
of  it,  when  its  nature  and  extent  are  shown,  is  a  matter  of  law. 
The  witness  stated  the  extent  of  this  occupation  as  to  time  and 
space,  but  did  not  undertake  to  state  any  legal  conclusion  from 
it     Kidder  t.  Kennedy ^  9upra, 

IV,  That  part  of  the  charge  wherein  the  court  stated  that 
neither  the  parties  nor  their  grantoi-s  need  have  been  in  actual 
occupancy  of  the  lots,  in  order  to  establish  the  line  by  acquies- 
eence,  is  not  shown  to  have  been  erroneous.  It  is  not  claimed 
bat  that  there  was  evidence  to  warrant  this  charge,  if  the  prin- 
ciples of  law  would  warrant  it ;  but  it  is  claimed  that  the  rule 
of  law  laid  down  was  erroneous.  In  Clark  v.  Tabor j  28  Vt. 
222,  it  was  directly  held  that  constructive  possession  of  land 
adjoining  a  line  acquiesced  in,  would  be  sufficient  to  bind  the 
adjoining  owners  to  that  line,  if  continued  a  sufficient  length  of 
time. 

V.  There  was  no  error  in  the  failure  to  charge,  that  is  com- 
plained of,  as  there  was  no  evidence  to  warrant  any  charge  in 
that  direction. 

Judgment  affirmed. 


The  Town  op  Trot  v.  Geoboe  W.  Aiken. 

Case.     Selectmen. 

The  defendant  wu  one  of  the  fleleotmen  of  the  plaintiff  town.  It  became  neoeusary  for 
the  wleeimen  to  ratee  $400  to  nee  In  the  bnsinets  of  the  town,  and  for  that  purpose 
thej  ezeeated  two  negotiable  premissory  notei  In  their  official  capacity,  for  $400  each, 
payable  to  diflbrent  banks,  as  they  did  not  know  which  bank  would  discount,  and  de- 
lirered  them  to  the  defendant  to  get  one  of  them  discounted,  which  he  did  at  the  bank  to 
which  it  WM  payable.  The  other  selectmen  thereupon  called  upon  the  defendant  to 
gire  Qp  the  other  note  to  them,  to  be  destroyed,  whereupon  the  defendant  informed 
them  that  he  had  'destroyed  it,  which  was  folse.  Afterwards,  and  while  he  was  seleottuan 
as  aforesaid,  the  defendant,  with  intent  to  defraud  the  town,  negotiated  said  last  men- 
tioned note  to  one  R.,  and  obtained  the  money  on  it,  and  appropriated  it  to  his  own 
utt;  and  the  town  subsequently  paid  and  took  up  said  note.  Heidf  that  the  defend- 
ant was  liable  to  the  town  in  an  aotion  on  the  oase,  for  the  damage  it  had  sustained  by  his 
wrongflalaot. 

Case.     The  declaration  was  as  follows : 

"  For   that  heretofore,  to  wit,  on  the  first  Tuesday  of  March, 
1869,  the  defendant,  and  D.   W.   Porter,  and  S.  B.  Hammond, 
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were,  at  a  legal  meeting  of  the  legal  voters  of  said  town  of  Troy, 
legally  warned  and  held  at  said  Troy  on  the  day  last  aforesaid, 
elected  selectmen  of  said  town  for  the  year  then  next  ensuing ; 
and  the  said  defendant,  and  the  said  Porter  and  Hammond, 
immediately  thereafter  proceeded  to  transact  the  necessary  busi- 
ness of  said  town  as  the  selectmen  thereof,  and  in  transacting 
and  managing  said  business,  it  became  necessary,  on  the  20th 
day  of  said  March,  for  said  defendant.  Porter,  and  Hammond, 
selectmen  as  aforesaid,  to  raise  and  procure  the  sum  of  four  hun- 
dred dollars,  to  be  used  in  and  about  the  business  of  said  town  ; 
and  on  said  20th  day  of  March,  the  defendant.  Porter,  and  Ham- 
mond, selectmen  as  aforesaid,  for  the  purpose  of  raising  said  sum 
of  money  for  the  use  aforesaid,  drew  up  and  signed  in  their 
official  capacity,  two  notes,  each  for  the  sum  of  four  hundred 
dollars,  one  made  payable  to  the  National  Bank  of  Derby  Line, 
or  order,  in  ninety  days  from  the  date  thereof,  and  the  other 
made  payable  to  the  President,  Directors  and  Company  of  the 
Bank  of  Orleans,  or  bearer,  in  ninety  days  from  the  date  of  dis- 
count thereof,  both  of  which  said  notes  were  placed  in  the  hands 
of  the  said  defendant  for  the  purposes  following,  to  wit, — the 
defendant  was  to  procure  one  of  said  notes  discounted,  and,  as  it 
was  not  known  which  of  the  aforesaid  banks  would  discount  one 
of  said  notes,  the  defendant  was  to  try  one  of  said  banks,  and 
if  he  coul(l  not  procure  the  discount  of  one  of  said  notes  at  the 
bank  first  applied  to,  then  he  was  to  apply  to  the  other  of  said 
banks  to  discount  one  of  said  notes.  Aud  the  said  defendant 
took  said  notes,  and  soon  afterwards,  to  wit,  on  the  22d  day 
of  said  March,  procured  one  of  them,  to  wit,  the  one  made  pay- 
able to  the  President,  Directors  and  Company  of  the  Bank  of  Or- 
leans, discounted  at  the  Irasburgh  National  Bank  of  Orleans, 
of  which  fact  the  defendant  immediately  thereafter  gave  the  said 
Porter  and  Hammond  notice,  who  thereupon,  in  their  capacity 
of  selectmen  as  aforesaid,  immediately  called  upon  the  defendant 
for  the  said  note  made  payable  to  the  National  Bank  of  Derby 
Line,  whereupon  the  defendant  informed  the  said  Porter  and 
Hammond,  selectmen  as  aforesaid,  that  he  had  destroyed  said 
last-mentioned  note.  And  the  plaintiff  avers,  that  the  defendant, 
with  intent  to  deceive  and  defraud  the  plaintiff  of  its  money,  had 
not  destroyed  said  last  mentioned  note,  but  on  the  contrary 
thereof,  then  had  the  same  in  his  possession  ;  and  that  the  said 
defendant  thercafterwards,  to  wit,  on  the  4th  day  of  May,  1869,  at 
Newport,  in  the  county  of  Orleans,  with  intent  to  defraud  the 
plaintiff,  and  without  right  or  authority,  did  negotiate  and  pass  to 
one  Lucius  Robinson,  of  Newport  aforesaid,  said  last-mentioned 
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note,  without  the  knowledge  or  consent  of  the  plaintiff,  or  of  the 
said  Porter  and  Hammond,  and  did  then  and  there  procure  the 
said  Robinson  to  discount  said  last  mentioned  note,  and  did  then  and 
there,  without  right  or  authority,  and  with  intent  to  defraud  the 
plaintiff,  convert  the  proceeds  of  the  discount  of  said  last  men- 
tioned note,  so  received  from  the  said  Robinson,  to  his  own  use. 

And  the  plaintiff  further  avers,  that  afterwards,  to  wit,  on  the  • 
18th  day  of  November,  1869,  the  plaintiff  was  compelled  to  pay 
and  take  up  said  last-mentioned  note,  and  to  pay  the  interest  due 
thereon  after  the  maturity  thereof.  And  that  the  plaiAtiff  has 
been  put  to  great  trouble  and  expense  of  money  to  pay  said  last- 
mentioned  note,"  &c. 

General  demurrer  to  the  declaration,  and  joinder  in  demurrer. 
The  court,  at  the  September  term,  1872,  Ross,  J.,  presiding,  over- 
ruled the  demurrer,  and  rendered  judgment  for  the  plaintiff.  Ex- 
ceptions by  the  defendant. 

ff.  C,  WiUan  and  Benton^  Hill  Sf  Cross,  for  the  defenfdant. 

The  declaration  counts  on  the  wrongful  act  of  the  defendant  in 
negotiating  and  passing  the  note  to  Robinson.  The  ground  of 
damage  is,  that  by  means  of  that  proceeding,  the  town  became 
<x>mpelled  to  pay  the  note  to  Robinson.  To  constitute  a  good 
cause  of  action,  the  declaration  should  set  forth  a  state  of  facts 
which  made  the  payment  to  Robinson  obligatory  upon  the  town, 
else  the  transaction,  so  far  as  the  town  is  concerned,  is,  at  most, 
damnum 'absque  injuria.  A  voluntary  payment,  by  the  town,  al- 
though it  might  possibly  be  a  sufficient  ground  to  maintain  an 
action  of  assumpsit,  is  no  sufficient  foundation  for  this  action 
of  tort.  The  averment  that  the  plaintiff  was  compelled  to  pay 
the  note,  is  not  sufficient. 

Even  if  the  note  in  question  had  been  that  of  a  private  indi- 
vidual, or  a  mercantile  corporation,  such  as  could  make  what  the 
law  recognizes  as  commercial  paper,  the  declaration  would  have 
been  insufficient,  because  it  does  not  show  that  Robinson  was  an 
innocent  holder. 

The  declaration  is  also  defective,  in  that  it  not  only  lacks  the 

averments  necessary  to  protect  innocent  holders  of  mercantile 

paper,  but  it  shows  affirmatively  that  the  paper  was  such  as  could 

not,  under  any  circumstances,  be  chargeable  upon  the  town  as 
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negotiated.  Towns'are  only  quasi  corporations,  with  limited 
powers.  Hopper  v.  Brown^  13  Ohio,  3.  As  such,  they  cannot 
issue  mercantile  paper,  such  as  will  be  protected  in  the  hands  of 
even  innocent  holders.  That  towns  may  contract  debts  in  the 
performance  of  their  legitimate  functions,  is  not  now  an  open 
,  question.  Whether  they  may  borrow  money,  as  distinguished 
from  contracting  debts  for  the  very  things  they  purchase,  has 
been  questioned  by  very  high  authority.  Selden,  J.,  in  Ketehum 
V.  Buffalo  et  al.  14  N.  Y.  366  ;  Rich  v.  HrroU,  51  N.  H.  350. 
Concede,  however,  that  they  may  do  so,  the  effect  to  be  fsiven  to 
the  paper  evidence  of  debt  of  a  municipal  corporation,  has  been 
a  matter  of  some  conflicting  opinions  in  this  state.  Dalrymple  v. 
WhUingham^  26  Vt.  345  ;  Hyde  et  al.  v.  County  of  Franklin^  27 
Vt.  186  ;   Taft  v.  Pittsford,  28  Vt.  286. 

The  only  way  these  authorities  can  be  reconciled  is,  by  holding 
that  such  orders,  if  negotiable  at  all,  are  only  so  in  the  qualified 
sense  that  overdue  notes  and  bills  of  exchange  ate  negotiable  ; 
and  although  actions  on  them  may  be  brought  in  the  name  of  the 
holder,  they  are  yet  subject  to  the  same  defense  as  if  sued  in  the 
name  of  the  original  payee. 

The  note  passed  to  Robinson  was  not  such  paper  as  could,  from 
the  facts  stated  in  the  declaration,  be  enforced  against  the  town, 
and,  consequently,  the  payment  by  the  town  was  voluntary. 

Whether,  if  the  defendant  was  compelled  to  set  up  such  mat- 
ter as  defense,  by  way  of  plea  or  otherwise,  he  might  not  be 
estopped  from  doing  so,  cannot  be  here  brought  in  question,  be- 
cause these  facts  appear  as  a  material  and  necessary  part  of  the 
plaintiff's  own  case. 

W>  D.  Qrane^  for  the  plaintiff. 

It  was  the  duty  of  the  defendant,  upon  the  request  of  the  other 
two  selectmen,  to  surrender  the  note  which  was  not  discounted, 
that  it  might  be  destroyed.  It  makes  no  difference  whether  the 
note  was  valid  in  the  hands  of  the  holder  or  not ;  it  was  made  by 
the  defendant  and  the  other  selectmen,  who  undoubtedly  supposed 
it  valid,  and  was  paid  by  the  town.  The  town  had  a  right  to  pay 
it,  and  it  does  not  lie  in  the  defendant's  mouth  to  complain  that  it 
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did.     He  cannot  be  allowed  to  say  that  the  town  «hall  not  honor 
paper  made  by  its  own  officers,  on  its  own  behalf. 

It  may  be  claimed  that  the  defendant  did  not  negotiate  the  note 
in  his  capacity  of  selectman,  because  it  is  not  so  alleged  in  the 
declaration  ;  and  hence,  that  he  is  not  liable  to  the  town  for  the 
money  obtained  upon  it.  But  we  submit  that  the  declaration  does 
show  that  the  defendant  negotiated  said  note  in  his  official  capac- 
ity of  selectman.  But  suppose  it  does  not  so  show,  and  that  he 
negotiated  it  in  his  private  capacity  ;  his  defense  is  not  strength- 
ened. The  fact  that  he  executed  the  note,  and  received  it  into 
his  possession,  in  his  official  capacity,  still  remains.  He  had  no 
better  right  to  negotiate  the  note  and  appropriate  the  funds,  in  his 
private  cajmcity,  than  he  had  in  his  official  capacity.  He  is  un- 
der the  same  liability  to  the  plaintiff  in  either  case,  having  exe- 
cuted the  note  and  received  it  into  his  possession  in  his  official 
capacity.  His  relation  to  the  town  in  the  matter,  is  the  same  as 
exists  between  all  agents  and  their  principals,  when  the  agent 
wrongfully  converts  either  the  goods  or  funds  of  the  principal ; 
and  he  is  under  the  same  liabilities,  and  to  the  same  extent. 

The  opinion  of  the  court  was  delivered  by 

SoTGB,  J.  The  notes  which  the  defendant  and  Porter  and 
Hammond  executed  as  selectmen  of  the  town  of  Troy,  were  exe- 
cuted by  them  as  the  agents  and  servants  of  the  town ;  and  in 
the  negotiation  and  sale  of  the  note  by  the  defendant  to  Robin- 
son, he  acted  as  the  agent  of  the  town.  The  defendant  now  seeks 
to  avoid  all  legal  responsibility  to  his  principal,  upon  the  novel 
theory  that  his  principal  had  no  legal  authority  to  execute  the 
note  upon  which  he  procured  the  money.  As  between  principal 
and  agent,  moneys  received  by  the  agent  upon  securities  executed 
by,  and  belonging  to,  the  principal,  are  the  property  of  the  prin- 
cipal, irrespective  of  the  question  of  the  legal  liability  of  the 
principal  to  the  holder  of  the  securities.  Hence,  in  passing  upon 
the  legal  sufficiency  of  the  declaration,  it  does  not  become  neces- 
sary to  decide  the  question  made  in  argument  as  to  the  right  of 
towns  to  issue  negotiable  notes.  The  retention  of  the  note  by  the 
defendant  after  the  purpose  for  which  it.  had  been  delivered  to 
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him  had  been  iiccompliehed,  was  wrongful ;  and  it  standi  ndmit- 
ted,  that  when  Porter  and  Hammond  called  upon  him  for  it,  he 
informed  them  that  he  had  destroyed  it ;  and  that  afterwards, 
with  intent  to  defraud  the  plaintiff,  and  without  right  or  author- 
ity, he  negotiated  and  passed  the  note  and  received  the  avails. 
These  admissions,  in  connection  with  the  fact  that  the  money  was 
obtained  upon  a  security  that  belonged  to  the  plaintiff,  and  upon 
its  credit,  is  conclusive  against  the  right  of  the  defendant  to 
retain  it,  and  of  his  liability  to  the  plaintiff  under  this  declara- 
tion. 

The  declaration  is  adjudged  sufficient,  judgment  reversed,  pro 
forma^  and  the  defendant  may  replead,  upon  payment  of  plain- 
tiff's costs  pending  the  demurrer,  and  taking  none. 


Totb,  Pay  A  Mowbby  v.  L.  P.  James  et  al. 

Scire  Facias.     Liability  of  Sureties  on  Sheriff  ^s  Rfcogynztmce. 

&en.  Sts.  ck.  30,  §73. 

Scire  fatnan  OMinot  be  maintained  against  the  siireties  on  the  reeoenizanoe  of  a  deceased 
sheriff,  until  the  extent  of  the  liability  of  the  sheriff's  estate  has  beoome  fixed  by  an 
allowance  against  it  for  the  damage  sustained  by  reason  of  the  official  misconduct,  de- 
fimlti  or  neglect  complained  of.  And  this  is  so,  although  the  estate  is  entirely  insol- 
vent. 

The  word  remouo/  in  §73,  ch.  30,  of  the  Gen.  Sts.,  is  used  in  its  ordinan  aoceptatJon,  and 
means  a  (diange  of  the  domldl  of  the  sheriff  while  in  life,  fix>m  this  otaUi  to  another. 

SciEB  FACIAS  upon  a  recognizance  entered  into  by  the  defend- 
ants as  sureties  for  one  James  A.  Kendall,  deceased,  conditioned 
for  the  faithful  performance  by  the  said  Kendall  of  his  oflBcial 
duties  as  sheriff  of  Orleans  county.  The  breach  alleged  was  for 
not  paying  over  money  collected  by  the  said  Ke/idall  in  part 
satisfaction  of  an  execution  in  favor  of  the  plaintiffs,  and  for  not 
collecting  the  balance  of  said  execution.  The  material  allega- 
tions of  the  writ  sufficiently  appear  in  the  opinion.  The  defend- 
ants demurred,  for  that  it  did  not  appear  that  any  judgment  was 
ever  rendered  against  the  said  Kendall  for  any  official  miscon- 
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duct,  Deglect,  or  default,  in  his  said  office  of  sheriff;  nor  that  any 
execution  was  eTer  issued  against  the  said  Kendall  upon  any 
such  judgment ;  nor  that  any  such  execution  was  ever  issued  and 
returned  unsatisfied ;  nor  that  said  Kendall  was  ever  committed 
to  jail  on  any  such  execution  ;  nor  that  service  of  process  could 
not  be  made  upon  said  Kendall,  by  reason  of  his  removal  from 
the  state,  leaving  no  attachable  property  therein  ;  nor  that  said 
Kendall  ever  removed  from  the  state. 

The  court,  at  the  September  term,  1872,  Ross,  J.,  presiding, 
sustained  the  demurrer,  pro  forma^  and  rendered  judgment  for 
the  defendants  ;  to  which  the  plaintiffs  excepted. 

J*.   T,  Allen  and  J.  L.  Edwards^  for  the  plaintiffs. 

Sec.  73,  ch.  30,  of  the  Gen.  Sts.,  was  not  intended  to  apply 
only  to  cases  where  the  sheriff  voluntarily  removes  from  the  state. 
If  he  dies,  it  is  a  removal  within  the  meaning  of  the  statute. 
Whenever  a  liability  of  the  sheriff,  and  an  inabilicy  to  make  ser- 
vice of  process  upon  him,  concur,  the  party  is  entitled  to  the  ac- 
tion provided  by  said  section.  Babrett,  J.,  in  ffine  v.  Pomeroy 
et  aL  40  Vt.  103,  107.  Recognizances  are  considered  as  judg- 
ments, being  obligations  solemnly  acknowledged  and  entered  into 
of  record.  8  Bac.  Abr.  605.  The  recognizance  of  a  sheriff  being 
matter  of  record,  $cire  facias  can  be  sustained  upon  it  at  com- 
mon law. 

John  Young  and  JT.  C.  Wilson^  for  the  defendants. 

No  such  action  as  this  can  be  maintained  at  common  law.  Ful-' 
ler  V.  Holmes^  I  Aik.  111.  It  can  be  maintained  only  by  virtue 
of  the  statute.  That  points  out  the  object  and  form  of  recogni- 
zance, and  deti)rmines  the  liability  of  the  bail.  Therefore,  the 
legislature  are  presumed  to  have  provided  a  specific  remedy  in 
every  case  in  which  they  intended  the  bail  should  be  subjected. 
Fuller  V.  Holmes^  supra  ;  Sec.  78,  c.  30,  of  the  Gen.  Sis.  Pre- 
vious to  the  act  of  1860,  judgment  must  in  the  first  instance  be 
obtained  against  the  sheriff  before  any  proceedings  could  l)e  had 
against  the  sureties.  Fuller  v.  Holmes,  supra  ;  Hine  v.  Pomeroy^ 
39  Vt.  211 ;   8.  c.  40  Vt.  103.    The  defendants  insist  that  the 
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statute  in  force  before  1860,  does  not  provide  any  method  of  sub- 
jecting the  sureties  in  case  of  the  death  of  the  sheriff.  Cases 
above  cited.  If  it  does,  it  is  only  by  first  procuring  a  judgoiont 
against  the  estate  of  the  deceased  sheriflf.  But  no  such  judgment 
is  alleged  in  this  case.  As  no  judgment  is  alleged  against  the 
sheriff  or  his  estate,  this  action  cannot  be  sustained,  unless  it  is 
by  virtue  of  the  act  of  1860.  This  act  gives  this  particular  rem- 
edy in  only  one  case,  and  that  is  where  the  liability  of  the  sher- 
iff, and  the  inability  to  serve  process  upon  him  "  by  reason  of  the 
removal  of  such  person  from  the  state,  leaving  no  known  attack- 
able  property/  therein,^^  concur.  There  is  in  this  declaration  no 
allegation  of  removal  from  the  state,  leaving  no  known  attach- 
able  property/  therein.  Consequently,  this  case  does  not  come 
within  the  letter  of  the  statute.  Death  is  not  a  removal  from  the 
state,  within  the  meaning  of  the  statute.  Where  the  language 
of  the  legislature  is  clear  and  explicit,  it  is  not  for  the  court  to 
ignore  or  add  any  clause  or  word,  to  enlarge  or  contract  the  scope 
of  the  act,  beyond  what  the  language  used  by  the  legislature 
clearly  means.  Graham  v,  Todd,  9  Vt.  166,  170  ;  Fox  v.  Hatch, 
14  Vt.  340,  346  ;  Oatlin  v.  Hull,  21  Vt.  154,  157 ;  Barker  v. 
Usttf  et  al.  19  Vt.  131. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  scire  facias  upon  a  bond  of  recognizance, 
taken  to  the  treasurer  of  Orleans  county,  entered  into  by  the 
defendants  as  sureties  for  James  A.  Kendall,  sheriff  of  the  county 
of  Orleans,  and  conditioned  for  the  faithful  performance  of  the 
duties  of  the  ofiSce  of  sheriff,  by  the  said  Kendall.  The  plaintiffs 
allege  a  breacli  of  said  bond,  to  their  damage ;  and  state  that  said 
Kendall  had  deceased  before  the  bringing  of  this  suit ;  that  ad- 
ministration had  been  taken  upon  his  estate ;  that  they  had  pre- 
sented their  claim  for  damages  to  the  commissioners  on  said 
estate,  who  had  never  made  any  return  of  their  commission,  or 
made  any  allowance  or  disallowance  of  their  claim ;  that  the 
whole  of  said  Kendall's  estate  did  not  amount  to  $300,  and  had 
been  wholly  expended  in  supporting  the  widow  and  minor  child- 
ren of  said  Kendall ;  and  that  there  is  not,  and  never  had  been, 
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any  estate  of  said  Kendall,  out  of  which  any  part  of  the  plain- 
tifis'  claim  can  be,  or  ever  could  have  been,  collected  or  secured. 
These  allegations  are  all  admitted  by  the  demurrer  of  the  defend- 
ants. The  question  presented  is,  whether  these  admitted  facts 
bring  the  case  within  the  provisions  of  §  73,  ch.  30,  of  the  Gen. 
Sts.  By  that  section,  the  sureties  in  the  bond  of  recognizance 
of  a  sheriff  may  be  prosecuted  for  official  misconduct,  neglect,  or 
de&ult  of  the  sheriff,  by  an  action  of  debt  or  scire  facias^  brought 
.  directly  upon  the  recognizance,  without  first  bringing  a  suit  against 
the  sheriff,  whenever  service  of  process  cannot  be  made  up^n  the 
sheriff  "  by  reason  of  the  removal  of  such  person  from  the  state, 
leaving  no  known  attachable  property  therein."  The  general 
provisions  of  the  statute  are  to  the  effect  that  a  party,  before  he 
can  be  allowed  to  proceed  against  the  sureties  of  a  sheriff  on  his 
recognizance,  must  obtain  judgment  against  the  sheriff,  take  out 
execation  against  him,  and  have  the  same  returned  unsatisfied. 
Section  73  seems  to  have  been  passed,  to  furnish  a  remedy  for  a 
party  injured  by  the  official  misconduct,  default,  or  neglect,  of  a 
sheriff  who  had  at  the  time  of  bringing  the  suit,  removed  from 
the  jurisdiction  of  the  court,  and  left  no  known  attachable  prop- 
erty in  the  state,  by  the  attachment  of  which,  service  could  be 
made,  and  jurisdiction,  to  the  extent  of  the  property  at  least,  be 
obtained  against  the  sheriff.  We  think  ^'removal"  in  this  sec- 
tion, is  used  in  the  ordinary  acceptation  of  that  word,  and  means 
the  change  of  the  domicil  of  the  sheriff,  while  in  life,  from  this  to 
some  other  state.  The  departure  of  one's  soul  from  his  body, 
which  takes  place  at  death,  is  not  a  removal  of  ^'  such  person" 
from  the  state.  The  person  consists  of  both  soul  and  body,  and 
"  the  removal  of  such  person,"  means,  the  removal  of  the  soul 
and  body  in  life,  and  not  the  withdrawal  of  the  former  from  the 
latter  merely.  Attachable  property,  spoken  of  in  this  section,  is 
predicable  only  of  a  living  person.  A  deceased  person  neither 
ha»  nor  possesses  property^  but  leaves  to  others  an  estate.  The 
ordinary  meaning  of  all  the  language  of  the  operative  clause  of 
the  section,  is  opposed  to  the  construction  claimed  for  the  plain- 
tiffs. The  plaintiffs  urge  that  we  must  place  their  construction 
upon  this  section,  or  there  is  no  statutory  provision  by  which  a 
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party  injured  by  the  official  misconduct,  default,  or  neglect  of  a 
sheriff  who  has  deceased,  can  obtain  satisfaction  from  his  sureties 
in  the  recognizance.  They  say,  that,  although  they  might, 
through  the  commissioners  on  the  estate  of  a  deceased  sheriff, 
and  the  probate  court,  obtain  judgment  for  damages  sustained 
from  his  official  misconduct,  default,  or  neglect,  they  could  not, 
because  the  probate  court  issues  no  executions,  have  execution  on 
such  judgment,  and  have  the  same  returned  unsatisfied,  so  as  to 
comply  with  section  69  of  the  same  chapter.  It  is  true,  a  party 
injured  cannot,  in  the  case  of  a  deceased  sheriff,  comply  with  the 
letter  of  section  69  ;  but  he  can  comply  with  the  intention  and 
spirit  of  that  section.  He  can  have  the  extent  of  the  liability 
of  the  sheriff's  estate  to  respond  to  him  in  damages,  determined. 
He  can,  by  an  order  of  distribution  of  that  estate,  obtain  all  the 
satisfaction  of  such  damages,  which  the  law  affords  from  the  sher- 
iff's estate.  Satisfaction  obtained,  in  whole  or  in  part,  by  an  or- 
der of  distribution  by  the  probate  court,  is  as  effectual  for  the  re- 
lief of  the  sureties,  as  that  obtained  upon  an  execution.  The 
purport  of  section  69  is,  to  compel  a  party  claiming  damages  from 
the  official  misconduct,  default,  or  neglect  of  a  sheriff,  to  estab- 
lish, in  some  proper  form.,  the  extent  of  the  liability  of  the  sheriff, 
and  to  obtain  all  the  pecuniary  satisfaction  he  can,  of  the  damages 
thus  determined,  from  the  sheriff,  before  he  can  make  use  of  the 
remedy  furnished  by  that  section  against  the  sureties  in  the  re- 
cognizance. We  think  the  spirit  and  intention  of  the  section  are 
observed  when  such  liability  and  satisfaction,  in  the  case  of  a 
deceased  sheriff,  are  obtained  through  the  instrumentality  of  the 
probate  court,  and  that  the  plaintiffs'  is  not  a  casus  omissus^  but 
was  intended  to  be,  and  is,  in  effect,  provided  for  by  section  69. 
The  fact  that  the  plaintiffs  would  obtain  no  satisfaction  of  their 
damages  by  pursuing  the  estate  of  Kendall,  cannot  excuse  them 
from  complying  with  the  statute.  If  a  party  should  obtain  satis- 
faction from  the  property  or  estate  of  the  sheriff,  he  would  not 
need  the  remedy  furnished  him  by  that  section  against  the  sure- 
ties in  the  recognizance.  We  think  there  was  no  error  in  the 
pro  forma  judgment  of  the  county  court  for  the  defendants,  and 
that  judgment  is  affirmed. 
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Edwtn  C.  White  v.  Orson  Miller. 
Sale,     Change  of  Possession  as  against  Creditors. 

Prior  to  March,  1969,  A.  and  B.,  merchants,  a»iicned  their  goods  and  property  to  the 
plaintiff  for  the  benefit  of  their  oreditors.  The  plalntiflT  sold  a  portion  thereof,  and  paid 
a  peroemtaKe,  and  on  a  debt  due  C,  the  peroentage  was  $50.  On  the  6th  of  said  Ifareh, 
the  plain  tiff  sold  the  remainder  of  the  goods  to  D.,  a  brother  of  A.  and  B.,  who  agreed  to 
pay  C.  said  $30.  The  plaintiff  and  E.  then  signeci  a  500  dollar  note  to  F.,  to  enable  D. 
to  go  into  bnsiness  in  the  same  store  bis  brothers  had  ooonpied ;  and  he  oarried  on  the  busi- 
ness there  till  NoFomber  6,  1869.  Daring  that  summer  and  Ikll,  np  to  that  date,  A. 
peddled  fcoods  firom  D.'s  store,  with  D.'s  horses  and  oart.  It  was  optional  with  A.  to  hare 
pay  for  his  work,  or  an  interest  with  D,  In  the  business  ;  and  he  chose  the  former.  On 
the  Isket-named  day,  D.  dosed  business,  and  A.  stopped  peddling  for  him,  and  went  out  of 
his  employ.  About  that  time,  the  goods  in  the  store  were  put  Into  the  oart  which  A. 
had  been  using,  and  on  that  day  D.  transforred  said  goods,  and  the  horses  and  oart,  to  the 
plaintiff -,  and  it  was  then  agreed  that  D.  should  go  to  N.  Y.,  and  buy  a  bill  of  goods 
with  his  own,  or  A.'s,  funds,  and  send  them  to  tho  plaintiff;  in  consideration  of  all  which, 
the  plaintiff  agreed  to  pay  said  $dO,  said  500  dollar  note,  and  $126  to  E. ;  and  at  the 
same  time  A.  agreed  to  peddle  said  goods,  and  pay  the  plaintiff  fh>m  the  prooeeds  thereof, 
safflclent  to  pay  said  claims,  and  to  aooount  to  D.  for  the  balance.  D.  pnrohased  the 
goods  in  N.  Y.,  and  A.  took  them,  and  also  the  goods  in  the  cart,  and  went  to  peddling. 
In  alK>ut  three  or  four  weeks,  C.  attached  the  goods  on  his  claim,  and  the  plaintiff  paid  it, 
and  released  the  goods.  On  the  11th  and  14th  of  December,  1869,  the  defendant,  as 
aherifl^  attached  the  good8,*which  A.  was  still  peddling,  on  two  writs  in  &Tor  of  D.'s  cred- 
itors. The  plaintiff  thereupon  brought  this  suit,  and  roploFled  the  goods,  and  sold  them 
to  pay  the  claims  which  he  had  assumed  ;  which  took  the  whole  proceeds  thereof.  Beidy 
that  the  county  court  did  not  err  in  refosing  to  hold,  a$  matter  of  taw^  that  the  change 
of  posaeeelon  was  not  sufficient  to  protect  said  goods  from  attachment  by  D.'s  creditors. 

Bepleyin.  The  general  issue  was  joined  on  the  plea  of  not 
guiltj,  and  tried  by  the  court,  September  term,  1872,  Boss,  J., 
presiding.     The  court  found  the  following  facts  : 

"  Some  time  prior  to  March,  1869,  Byron  0.  Cheney  and  Car- 
los E.  Cheney  had  been  in  business  as  merchants,  at  Eden  Cor- 
ner, and  had  assigned  their  property  under  the  state  laws  to  the 
plaintiff  for  the  payment  of  their  debts.  The  plaintiff  proceeded 
under  the  assignment  to  sell  the  goods,  and  pay  a  percentage  on 
their  debts.  ■  This  percentage  was  such  that  $50  was  to  be  paid 
by  him  to  Brainard  <fe  Bro.  whom  the  said  Cheneys  owed.  About 
March  6,  1869,  the  plaintiff  sold  the  remainder  of  the  goods  and 
property  to  Hanson  T.  Cheney,  a  brother  of  the  said  Byron  and 
Carlos,  and  the  said  Hanson  agreed  to  pay  said  ^oO  to  Brainard 
&  Bro.  On  the  6th  of  March,  1869,  the  plaintiff  and  James 
Brown  signed  a  note  to  one  Works  for  f'JSOO,  payable  in  one  year, 
to  enable  the  said  Hanson  to  go  into  the  mercantile  business,  at 

10 
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Eden  Corner,  in  the  store  which  had  been  occupied  by  the  said 
Byron  and  Carlos  ;  and  the  said  Hanson  carried*  on  the  business 
there  till  November  6,  1869.  The  said  Byron,  during  that  sum- 
mer of  1869,  and  up  to  November,  had  been  peddling,  and  had 
had  his  team  and  goods  of  the  said  Hanson.  It  was  at  said  By- 
ron's option  to  take  the  goods  and  sell  them,  and  be  paid  for  the 
work,  or  to  take  an  interest  in  the  profits  of  the  business  with  said 
Hanson.  He  concluded  to  receive  pay  for  his  work.  November  6, 
1869,  said  Hanson  closed  up  business  in  his  store,  and  said  Byron 
stopped  peddling  for  him,  or  in  his  employ.  At  that  time,  or  just 
before,  the  goods  which  the  plaintiff  replevied,  except  a  bill  that 
was  afterwards  bought  in  the  plaintiff's  name,  and  paid  for  either 
by  said  Hanson  or  said  Byron,  were  removed  from  the  store  in 
which  said  Hanson  had  been  doing  business,  to  the  peddler's  cart 
which  said  Byron  had  been  using.  On  Sunday,  November  6, 
1869,  these  goods,  with  the  horses  and  peddler's  cart,  were  trans- 
ferred by  said  Hanson  to  the  plaintiff,  and  at  the  same  time  it  was 
agreed  that  said  Hanson  was  to  go  to  New  York,  and  buy  and  pay 
for  a  bill  of  goods,  either  from  his  own  funds,  or  from  funds  fur- 
nished by  said  Byron,  and  send  them  to  the  plaintiff.  In  consid- 
eration of  this  transfer  of  the  goods,  cart,  and  horses,  and  of  the 
purchase  of  the  bill  of  goods  in  New  York,  the  plaintiff  agreed 
to  pay  the  $50  to  Brainard  &  Bro.,  the  $500  note  to  Works,  and 
a  debt  to  said  James  Brown,  of  about  $126 ;  and  at  the  same 
time  said  Byron  agreed  to  take  said  goods,  and  the  team  and  ped- 
dler's cart,  and  also  the  goods  to  be  purchased  in  New  York,  and 
sell  them  out,  and  pay  over  from  the  proceeds  thereof  sufficient 
money  to  meet  the  above  named  debts  ;  and  if  it  took  the  whole 
of  the  net  proceeds  to  do  this,  that  was  to  be  the  end  of  the  trans- 
action. If  anything  was  left,  said  Byron  was  to  account  therefor 
to  said  Hanson.  Immediately  thereafter,  on  the  following  Mon- 
day or  Tuesday,  said  Byron  took  possession  of  the  goods,  which, 
up  to  that  time,  had  remained  in  the  peddler's  cart,  and  of  the 
team  and  cart,  under  said  arrangement  and  agreement,  and  went 
to  selling  the  goods,  and  continued  so  to  do  three  or  four  weeks, 
when  the  goods  were  attached  by  Brainard  &,  Bro.  The  plaintiff 
paid  tbat  claim,  and  released  that  attachment. 

''  December  11,  1869,  the  defendant,  as  sheriff,  attached  the 
goods  on  a  writ  in  favor  of  Mitchell,  G-reen  &  Stevens,  against 
said  Hanson,  returnable  to  the  May  term  of  Lamoille  county 
court,  1870,  demanding  $500,  and  on  the  l4th  of  said  December 
he  attached  them  on  a  writ  in  favor  of  Henry  L.  Caldwell  &  Co. 
against  said  Hanson,  returnable  to  the  same  term,  demanding 
$300.    Nothing  was  shown  whether  said  suits  were  ever  entered 
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in  court  and  prosecuted  to  judgment  or  not.  The  goods  so  at- 
tached, and  which  the  plaintiff  replevied,  were  all  from  the  goods 
transferred  to  the  plaintiff  on  the  6th  of  November  by  said  Han- 
son, and  from  the  bill  purchased  for  him,  and  in  his  name,  by  said 
Hanson,  in  New  York,  and  which  had  been  received  by  said 
Byron,  and  were  all  in  the  possession  of  said  Byron  at  the  time 
they  were  attached.  The  plaintiff,  learning  of  said  attachments, 
imTncdiately  notified  the  defendant  that  the  goods  belonged  to  him, 
and  demanded  that  they  should  be  delivered  to  him.  The  defend- 
ant refused  to  give  the  goods  and  property  up  to  the  plaintiff,  and 
the  plaintiff  thereupon  replevied  the  same  in  this  suit,  and  pro- 
ceeded to  sell  the  same,  and  discharge  the  debts  aforesaid,  which 
he  assumed  to  pay  and  discharge  when  the  goods  were  transferred 
to  him. 

*'''  it  was  not  claimed  that  any  balance  remained  after  selling 
tfle  goods  and  property  replevied  and  discharging  these  debts, 
which  would  be  going  to  said  Hanson. 

"  The  defendant  claimed  that,  inasmuch  as  before  November  6, 
1869,  said  Byron  had  been  peddling,  and  having  his  team  and 
goods  of  said  Hanson  in  the  manner  before  stated,  the  arrangement 
of  that  date  between  him  and  the  plaintiff,  and  between  said  Han- 
son and  the  plaintiff,  and  the  taking  of  possession  subsequently 
by  said  Byron,  of  the  goods  and  property  under  that  arrange- 
ment, did  not,  in  law,  amount  to  a  sufficient  change  of  possession 
thereof,  to  prevent  the  same  from  being  attached  and  held  as  the 
goods  and  property  of  said  Hanson." 

The  court  held,  upon  the  foregoing  facts,  that  there  was  a  suffi- 
cient change  of  possession,  and  rendered  judgment  for  the  plain- 
tiff to  lecover  one  cent  damages,  and  his  costs  ;  to  which  the  de- 
fendant excepted. 

Brigham  ^  Waterman  and  H.  0.  Wilson^  for  the  defendant, 
contended  that  there  was  not  a  sufficient  change  of  possession  to 
prevent  the  property  from  being  attached  and  held  by  the  credi- 
tors of  the  said  Hanson,  and  cited  Allen  v.  Edgerton^  3  Vt.  442 ; 
Harris  v.  Langdon^  5  Vt.  231 ;  Sail  v.  Parsona^  15  Vt.  358 ;  S. 
C.  17  Vt.  271 ;  Stiles  v.  Shumway,  16  Vt.  435 ;  Milh  v.  Warner, 
19  Vt  609 ;  StefpheMon  v.  Clark,  20  Vt.  624 ;  Sleeper  v.  PoU 
lard,  28  Vt.  709  ;•  Parker  v.  Kendrick,  29  Vt.  388 ;  Managan  v. 
Wood  et  al.  33  Vt.  332 ;  Eoustin  v.  Howard^  39  Vt.  64. 
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Powers  ^  Gleedy  for  the  plaintiff. 

In  this  species  of  replevin,  the  question  of  title  is  involved. 
Sprague  et  al.  admWs.  v.  CTar A,  41  Vt.  6.  The  plaintiff  had  pos- 
session when  the  defendant  took  the  goods  by  an  attachment,  and 
the  plaintiff's  possession  is  sufficient  evidence  of  title,  unless  the 
defendant  can  show  a  better  one.  An  attachment  of  goods  is  no 
evidence  of  title  to  them,  or  of  any  right  to  take  tliem,  unless  the 
defendant  goes  further  and  establishes  a  cause  of  action  upon 
which  he  acts.  The  defendant,  under  his  process,  is  authorized 
to  take  the  property  of  H.  T,  Cheney.  Now,  unless  the  creditor 
in  this  attachmenth  has  a  debt  or  cause  of  action  againsit  Cheney, 
the  taking  is  unlawful,  and  he  has  no  title^  even  against  Cheney. 
The  plaintiff  has  good  title  to  the  goods  as  against  Cheney.  The 
assignment  to  him  was  made  in  good  faith  and  on  good  considera- 
tion. A  judgment  for  a  return  of  the  goods  to  the  defendant,  is 
conclusive  of  the  plaintiff's  title.  Suppose  the  creditors  in  the 
attachment  fail  in  their  action  against  Cheney,  who  then  has  title 
to  the  goods  ?  Clearly,  as  between  the  plaintiff  and  these  credi- 
tors, the  latter  must  show  a  superior  right  to  the  property,  by  hav- 
ing a  judgment  rendered,  or  a  cause  of  action  which  will  entitle 
them  to  condemn  the  goods.  The  defendant  standing  alone  on 
legal  process,  must  justify  fully,  the  same  as  in  trespass. 

The  plaintiff  is  a  bona  fide  creditor  of  Cheney ;  hence  the  de- 
fendant has  no  superior  equities ;  the  plaintiff  obtains  possession 
of  the  property,  and  nobody  can  dispute  the  validity  of  that  pos- 
session, except  creditors.  The  plaintiffs  in  the  attachments  do 
not  prove  themselves  creditors  of  Cheney. 

The  change  of  possession  was  sufficient.  If  the  plaintiff  had 
kept  the  goods  for  sale  at  the  store,  and  put  in  charge  a  servant 
of  the  former  owner,  a  false  credit  might  be  induced,  and  the  case 
brought  within  the  rule  laid  down  in  Flanagan's  ca«e.  Nobody 
can  raise  the  question  as  to  the  change  of  possession,  except  inno- 
cent purchasers  or  creditors.  The  defendant  does  not  show  that 
the  parties  making  the  attachment  are  creditors. 

The  opinion  of  the  court  was  delivered  by 
Babrett,  J.      As  the  case  is  stated,  the  only  point  of  error 
claimed  by  the  defendant  is,  that  the  court  did  not  hold,  as  matter 
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of  law,  that  there  was  not  sufficient  change  of  possession  of  the 
property  between  the  plaintiff  and  said  Hanson,  to  entitle  the  plain- 
tiff to  hold  it  against  attachment  l)y  Hanson's  creditors.      The 
plaintiff's  title  as  against  such  creditors,  was  not  controverted  on 
any  other  ground.     The  transactions  between  the  parties,  as  set 
forth  in  the  case,  seem  to  come  short  of  constituting  such  a  fail- 
ui-e  or  lack  of  change  of  poss^ession,  as  would  be  decisive  against 
the  plaintiff,  as  matter  of  law.     They  seem  rather  to  bear  as  mat- 
ter of  evidence  on  the  question  of  such  change.     If  they  had  iKsen 
proved  before  a  jury,  the  (juestion  of  sufficient  change  would  still 
have   been  necessarily  submitted  to  the  jury,  under  proper  in- 
structions as  to  the  rule  and  requirements  of   the  law   in  that 
respect.     There  was  change  of  possession  in  fact.     The  question 
was  whether  it  was  sufficient.     It  would  seem  that  the  court,  as 
well  as  a  jury,  would  have  been  warranted  in  finding,  by  infer- 
ence from  the  i'acts  stated,  tiiat  the  re([uiremonts  of  the  law  as  to 
change   of  possession,  had  been  uuswered.     This  being  so,  the 
judgment  rendered  implies  and  evinces  that  the  court  did  so  find. 
It  may  be  well  to  note,  that  none  of  the  goods  in  question  had 
teen  in  said  Byron's  hands  while  he  was  in  the  employ  of  Han- 
son.    They  passed  to  his  hands  two  or  three  days  after  he  had 
ceased  to  be  in  Hanson's  employment,  and  after  Hanson  had 
ceased  business,  and  after  Byron  had  entered  into  an  engagement 
of  service  for  the  plaintiff,  to  take  and  sell  the  goods.     The  goods 
bought  in  New  York  were  never  in  possession  of  Hanson,  or  of 
ByroD  as  the  servant  of  Hanson.     Byron  had  thus  been  holding 
the  goods  under  the  plaintiff  four  or  five  weeks,  when  they  were 
attached  by  the  defendant.     The  various  circumstances,  and  the 
relations  sustained    by  the  parties  in  their  connection  with  the 
transactions,  might  well  be  regarded  as  very  significant  of  the 
question  of  fra. id  in  fact.     But  they  are  not  decisive  on  the  ques- 
tion of  sufficient  change  of  possession,  as  matter  of  law.      The 
difference  between  this  case  and  that  of  Flanagan  v.  Wood^  33 
VL  332,  seems  very  marked.     In  that  case  nothing  wi\s  in  fact 
changed,  except  that  Mills  agreed  with  Flanagan  to  take  care  of 
the  attached  property,  and  then  ceased  to  be  Knights'  hired  man. 
The  apparent  lelation  of  Knights  and  Mills  to  each  other,  and 
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to  the  property  iu  question,  continued  to  be  the  same  a8  before  thQ 
attachment.  Not  so  in  this  case.  Said  Bjron  had  no  relation  to 
the  attached  property,  till  it  went  into  his  hands  under  employ- 
ment by  the  plaintiff.  It  no  longer  remained  where  it  had  been 
while  owned  by  said  Hanson  ;  nor  was  it  dealt  with  as  it  had 
been  while  owned  by  him.  All  actual,  as  well  as  all  apparent, 
possession  by  hiiu,  had  ceased  for  seveial  weeks  before  the  attach- 
ment. All  that  existed  to  indicate  no  change  of  possession,  was 
the  fact  that  said  Byron,  while  he  had  been  in  the  employ  of  Han- 
son, had  other  goods  which  he  was  peddling  about  the  country 
with  the  same  team.  While  this  would  all  be  proper  as  evidence, 
iu  connection  with  the  other  facts,  on  the  question,  as  before  said, 
it  comes  far  short  of  constituting,  as  matter  of  law,  no  sufficient 
change  of  possession. 

As  this  is  the  decisive  question  in  the  case  as  it  is  now  before 
us,  we  refrain  from  passing  on  any  others  that  were  debated  iu 
the  aigument.     Judgment  affirmed. 
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Mart  Jane  Colburn  et  als.  v,  Sarah  Hadley,  exfcutrtx  op 

Kimball  Hadley. 

Will.     Lapsed  Legacy. 

The  iesUtor,  after  willing  to  his  wife,  tlie  defendaDt,  two  thirds  of  all  his  property,  to 
have  and  to  hold  asriong  as  she  remained  his  widow,  and  in  the  erent  of  her  marilage, 
Id  bave,  aheolately,  one  half  of  what  shoald  then  remain  thereof,  the  other  half  to  gu  to  his 
only  son,  if  livingi  otherwise  to  his  heirs,  an  1  if  she  died  his  widow,  then  what  re- 
mained thereof  to  go  to  his  said  son,  or  to  his  heirs,  as  aforesaid,  devised  the  other 
third  of  his  property  to  his  said  son,  "  with  the  oonditlon,  that  if  he  deooascs  before 
mj  wife,  and  leaves  no  children,  what  then  remains  of  said  property  which  I  will  him, 
shall  go  to  my  wife,  if  she  be  living."  The  son  deceased  before  the  testator,  leaving 
no  ehildren.!.  HeU,  that  the  legacy  to  him  lapsed. 

Appeal  from  a  decree  of  the  probate  court  of  the  district  of 
Essex.  The  case  was  tried  at  the  March  term,  1872,  Rors,  J., 
presiding,  on  an  agreed  statement  of  facts.     It  was  agreed  that 
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Kimball  Hadlej  duly  made  and  executed  his  last  will  and  testa- 
ment, and  that  after  his  decease  the  same  was  duly  probated ; 
that  when  said  will  was  made,  the  testator  had  an  only  son,  Os- 
man  B  Hadley,  who  died  about  two  years  prior  to  the  decease 
of  the  testator,  leaving  no  children  ;  and  that  the  said  Osman  was 
not  the  son  of  the  said  Sarah  Hadley,  the  executrix.  The  ques- 
tion was,  whether  the  legacy  given  to  the  said  Osman  by  said  will, 
lapsed  by  reason  of  his  death.     The  will  was  as  follows : 

"  I  give  to  my  wife,  Sarah  Hadley,  two  thirds  of  all  my  prop- 
erty except  my  library,  and  out  of  that  she  is  to  have  twenty  dol- 
lars' worth  of  books,  and  slie  is  to  have  the  right  of  selecting 
them  to  that  amount,  at  their  appraised  value,  said  selection  to  be 
made  within  six  months  after  my  decease.  I  also  further  provide 
that  my  wife  shall  retain  the  above  property  so  long  as  she  re- 
mains my  widow  and  single,  and  in  case  she  marries,  then  she  is 
to  have  absolute  as  hers,  only  one  half  of  what  remains  at  that 
time  of  what  I  will  her,  the  other  half  to  go  to  my  only  son  if  he 
be  living,  if  not,  to  his  heirs.  If  she  dies  my  widow,  then  what 
portion  I  have  willed  her  remaiuirrg  at  that  time,  is  also  to  go  to 
my  only  son  if  he  be  living,  if  not,  to  his  heirs.  I  also  give  and 
devise  to  my  only  son,  Osman  B.  Hadley,  the  other  third  of  my 
property  and  the  whole  of  my  library,  with  the  exception  of  the 
twenty  dollars'  worth  above  mentioned,  with  the  condition  that 
if  he  deceases  before  my  wife,  and  leaves  no  children,  what  then 
remains  of  said  property  which  I  will  him,  shall  go  to  my  wife 
if  she  be  living." 

The  court  rendered  judgment  that  the  defendant  recover  her 
costs  ;  to  which  the  plaintiifs  excepted. 

,  for  the  plaintiffs,  contended  that  the  legacy  lapsed. 


and  cited  Jackson  v.  Roberts^  14  Grey,  5t50 ;  1  Redf.  Wills,  440, 
441,  n.  9  ;  Workman  v.  Workman^  2  Allen,  472  ;  Ballard  v. 
Ballardy  18  Pick.  43  ;  Carpenter  v.  Heard,  14  lb.  449  ;  Huniber- 
ston  V.  Stanton,  1  Ves.  &  B.  38.") ;  Decamp  v.  Hall  et  aL  42  Vt. 
483  ;  Gen.  Sts.  ch.  49,  §  28. 

Ray  ^  Drew,  for  the  defendant,  contended  that  all  the  property 
went  to  the  defendant  under  the  will,  dui  ing  her  life,  provided 
she  remained  unmarried,  and  at  her  decease,  would  go  to  the  said 
Osman's  heirs. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  Kimball  Hadlej,  by  his  will,  made  certain  be- 
quests to  his  only  son,  Osman  B.  Hadley,  and  also  to  Ids  wife,  the 
defendant.  Osman  B.  died  some  two  years  before  the  testator, 
and  the  question  is  submitted,  whether  the  share  given  by  the 
will  to  the  son,  became,  by  his  decease  before  the  testator,  a  lapsed 
legacy.  The  provision  of  the  statute,  ch.  49,  §  28,  does  not 
reach  this  question,  as  the  son  died  without  issue.  The  general 
rule  is  well  settled,  that  where  the  legatee  dies  before  the  testator, 
the  legacy  will  lapse.  2  Redf.  Wills,  484,  §  50 ;  Wms.  Exrs. 
1084.  We  discover  nothing  in  this  will  that  will  take  the  case 
out  of  the  general  rule. 

The  judgment  of  the  county  court  is  therefore  affirmed,  and  or- 
dered to  be  certified  to  the  probate  court. 


Cross  &  Brigham  v.  W.  L.  Willard's  Estate. 

JEvidence, 

The  plMntiflb  sought  to  recover  for  a  qnantity  of  oigars  which  they  claimed  to  have 
9o1d  and  delivered  to  the  firm  of  W.  A  B.,  hotel-keepers,  of  which  the  decedent  was  a 
member.  The  defendant  claimed  that  the  cigars  were  not  sold,  but  merely  left  on  deposit. 
The  plaintiflb*  salesman  testified  that  he  sold  the  cigars  to  said  firm,  and  that  the  de- 
eedent  directed  J.,  a  clerk  in  the  hotel,  to  credit  them  to  the  plalntifDi  on  the  hotel 
books.  Beld,  Uiat  said  books  were  admissible  in  evidence  on  the  part  of  the  defendant, 
in  connection  with  J.*s  testimony  denying  such  direction,  to  show  that  no  credit  was 
given  the  plaintiflh  Uiereon,  for  the  purpose  of  precluding  any  argument  or  Inference 
against  the  defendant  on  account  of  the  non-productien  of  said  books. 

Appeal  from  the  decision  and  report  of  the  commissioners  on 
the  defendant  estate,  disallowing  all  of  the  plaintiffs'  claim  for 
1500  cigars,  except  for  100  thereof,  at  14.50.  Trial  by  jury, 
September  term,  1872,  Redfield,  J.,  presiding. 

The  plaintiffs  claimed  to  have  sold  said  cigars  to  the  firm 
of  Willard  &  Brigham,  whereof  the  decedent  was  senior  partner, 
and  introduced  the  deposition  of  A.  D.  Pike,  their  salesman,  who 
testified  that  on  the  5th  of  December,  1867,  he  sold  said  firm  1500 
cigars,  for  $70  ;  that  he  had  left  said  cigars  on  a  preyious  trip, 
11 


74  ESSEX  COUNTY, 


CFoas  &  Brigham  v.  Willard*8  Estate. 


with  one  Johnson,  clerk  of  one  Cady  that  sold  his  hotel  to  said 
firm  on  the  third  of  December,  1867 ;  and  that  Willard  directed 
said  Johnson  to  give  the  plaintiffs  credit  for  said  cigars  on  the  ho- 
tel books. 

The  defendant's  testimony  tended  to  show,  that  the  cigars  were 
not  sold,  but  merely  left  on  deposit ;  that  before  Willard  &  Brig- 
ham  used  the  cigars,  tl',eir  hotel  was  burned,  and  with  it,  the  cigars 
in  question.  The  defendant,  against  the  plaintiffs'  objection,  in- 
troduced the  hotel  books  of  Willard  &  Brigham,  to  show  that  no 
credit  was  ever  given  thereon  to  the  plaintiffs  for  the  cigars,  and 
that  the  name  of  the  plaintiffs  did  not  appear  thereon.  Said 
books  were  identified  and  proved  by  said  Johnson,  and,  in  con- 
nection with  his  testimony  that  no  order  was  given  him  to  credit 
the  cigars  on  said  books,  they  were  received  in  evidence,  to  show 
that  no  credit  was  in  fact  given.  The  defendant's  counsel,  in  his 
argument  to  the  jury,  claimed,  and  was  permitted  to  argue,  that 
the  fact  that  no  credit  was  given  upon  said  books,  contradicted  the 
testimony  of  Pike  upon  that  subject.  To  the  admission  of  the 
books,  the  plaintiffs  excepted.  Under  instructions  not  excepted 
to  by  either  party,  the  jury  fpund  for  the  plaintiffs  to  recover 
^4.50,  and  interest.     Judgment  accordingly. 


Misha  Mai/y  for  the  plaintiffs,  cited  Batchelder  v.  Sanborn^  2 
Poster,  325  ;  1  Greenl.  Ev.  §§  118,  119,  and  notes ;  Godding  v. 
Orcutty  44  Vt.  54  ;  Lapham  v.  Kelley^  36  Vt.  195  ;  Mattocks  v. 
Lyman  ei  aL  18  Vt.  98  ;  Morse  v.  Potter,  4  Gray,  292  ;  lb.  451. 

Geo,  N.  Dale,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  objection  and  exception  were  to  the  intro- 
duction of  the  hotel  books  of  Willard  &  Brigham,  "  to  show  that 
no  credit  was  given  to  Gross  &  Brigham  on  those  books."  The 
plaintiffs  had  given  evidence  of  the  transaction  constituting  the 
alleged  sale  of  the  cigars,  and  according  to  that  evidence,  a  part 
of  that  transaction  was  the  directing,  by  Willard,  the  clerk  of  the 
hotel,  to  give  credit  for  the  cigars  on  the  books  to  the  plaintiffs. 
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The  propriety  of  the  books  as  evidence  for  the  purpose  named,  is 
fully  tested  and  ^hown  by  inquiring  what  would  have  been 
claimed  and  argued  with  propriety  and  force  in  behalf  of  the 
plaintiffs,  if  the  books  had  not  been  produced  and  offered  on  the 
trial.  No  one  can  fail  to  see  that  the  non-production  of  the  books 
would  have  made  an  unanswerable  point  against  the  defendant, 
that  the  credit  was  in  fact  given  according  to  the  alleged  direc- 
tion of  Mr.  Willard .  Not  to  have  produced  and  given  the  books 
in  evidence,  would  be  likely  to  render  nugatory  the  testimony 
of  the  clerk,  Johnson,  that  no  such  order  w^as  given  by  Willard. 
It  is  quite  as  proper  and  legitimate  to  preclude  by  evidence  an 
otherwise  legitimate  argument  and  inference  against  a  party,  as 
it  is  to  show  a  fact  material  to  his  cause  of  action  or  defense. 
The  books  in  this  case  were  introduced  and  admitted  for  that 
purpose.  In  this  respect,  and  for  such  a  purpose,  the  introduction 
of  the  books  bears  no  analogy  to  the  use  of  books  as  evidence  to 
prove  the  sale  and  delivery  of  merchandize,  or  to  prove  any  other 
transaction  upon  and  in  virtue  of  which  the  party  claims  the  right 
to  make  a  charge,  and  to  hold  the  other  party  liable.  It  was  for 
this  last  use  and  purpose  that  the  books  were  held  not  to  be  proper 
evidence  in  the  cases  cited  by  plaintiffs'  counsel.  The  case  of 
Mistsisquoi  Bank  v.  JEvartSy  45  Vt.  293,  illustrates  a  distinction 
in  the  uses  which  may  properly  be  made  of  books  as  evidence. 

It  is  to  be  noticed  in  this  case,  that  the  exception  is  confined  to 
the  admission  of  the  books  for  the  purpose  named.  No  exception 
was  taken  to  what  was  argued  to  the  jury  with  the  permission 
of  the  court.  Nor  was  any  exception  taken  to  the  charge  of  the 
court  to  the  jury.  So  we  have  no  occasion  to  notice  anything 
but  the  point  presented  by  the  exception  taken. 

Judgment  affirmed. 
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GooRGB  N.  Dale  v,  John  E.  Kimpton,  and  Dyer  &  Clark, 

TRUSTEES,   AND   ThOMAS   LyNCH   &   Co.,   CLAIMANTS. 

7}rustee  Process.     Sufficiency  of  Notice  of  Assignment. 

No  particalar  form  or  ooremony  is  prosoribed  or  nooessary,  to  conFtitu'o  sufBcient  notice 
of  the  assignment  of  a  debt,  to  protect  it  from  attaohment  by  trustee  process  as  Uie 
property  of  the  assignor  t  but  it  must  be  such  knowledge  or  information,  communicated 
by  the  assignee  of  the  debt,  or  by  his  procurement,  to  the  alleged  truAtee,  as  gives  him 
fully  to  understand  that  such  assignee  is  the  owner  of  the  demand. 

The  communication  by  which  such  knowledj^e  or  information  is  imparted,  m:\3*  be  merely 
casual,  and  for  no  definite  purpose,  and  yet  be  suffloiont  notice. 

Trustee  process.    A  coramissioaer  was  appointed,  who   re- 
ported as  follows : 

"  The  last  of  February,  1870,  the  defendant  sold  to  Dyer  & 
Clark,  the  trustees,  goods  consisting  of  tea,  tobacco,  sugar,  salt, 
and  part  of  a  hogshead  of  molasses,  for  the  sum  of  $o24.2l.  On 
the  2d  of  March,  1870,  Thomas  Lynch  &  Co.,  of  Portland,  Me., 
the  claimants,  held  two  notes  against  the  defendant,  then  overdue, 
amounting  to  some  more  than  $550,  and  one  noti)  not  then  due. 
On  that  day,  the  defendant  had  goods  consisting  of  clothing,  <fec., 
in  the  store  at  Island  Pond  in  which  he  had  been  trading,  suffi- 
cient in  value  to  secure  the  notes  of  the  claimants  then  due ;  and 
on  the  same  day,  W.  A.  Lynch,  in  behalf  of  the  claimants,  went 
to  Island  Pond  to  look  after  the  claimants'  debt  against  the  de- 
fendant ;  and  in  the  evening  of  that  day,  he  procured  a  writ  in 
favor  of  the  claimants  against  the  defendant,  and  caused  the 
goods  in  said  store  to  be  attached  ;  but  none  of  the  goods  thus 
attached  were  the  same  goods  sold  by  the  defendant  to  the 
trustees  as  above  stated.  While  said  Lynch  was  at  Island  Pond 
as  aforesaid,  he  saw  the  trustee  Dyer,  of  the  firm  of  Dyer 
&  Clark,  and  made  inquiries  of  him  as  to  the  circumstances  of  the 
defendant,  and  told  him  he  came  to  Island  Pond  to  look  aflcr 
Lynch  &  Co.'s  claim  against  the  defendant.  Before  said  at- 
tachment was  made,  the  defendant  told  said  Lynch,  that  the 
trustees  were  owing  him ;  and  Lynch  inquired  of  the  trustees, 
and  was  informed  that  they  owed  the  defendant  u  small  amount. 
On  the  3d  day  of  March,  said  Lynch  saw  the  trustees,  and  re- 
quested them  to  buy  some  of  the  Kimpton  goods  which  he  had 
caused  to  be  attached  as  aforesaid ;  and  told  them  he  would  re- 
ceive their  notes  for  goods  upon  Lynch  &  Co.'s  claim  against  the 
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defondant.     Oa  the  same  day  the  defeodant,  in  order  to  arrange 
said  claim  of  Lynch  &  Co.,  settled  a  claim  he  had  against  the  Nor- 
ton Mills  Co.,  and  took  an  order  therefor  for  $174,  and  also  settled 
with  the  trustees  for  the  goods  sold  them  as  aforesaid,  and  took 
the  notes  in  question,  bearing  date  at  Island  Pond  that  day  ;  one 
on  three  months,  for  one  hundred  and  seventy-five  dollars  ;  and 
one  on  four  months,  for  one  hundred  and  fifty  dollars  ;  both  pay- 
able to  the  defendant,  or  order,  at  Island  Pond.     Said  notes  were 
dated  and  made  payable  at  Island  Pond  l^ecaose  the  tnistees  did 
not  wish  to  have  them  go  into  a  Portland  bank  ;   and,  from  their 
knowledge  of  the  defendant's  circumstances,  the  trustees  supposed 
that   the  defendant  would   immediately  transfer  paid  notes  ;  but 
the  defendant  did  not  inform  them  that  ho  intended  to  transfer  the 
notes  to  the  claimants  ;  but  he  did,  on  the  same  day,  transfer  naid 
notes,  and  also  said  order,  to  the  claimants,    and  one  of  the 
claimants'  notes  against  the  defendant  which  was  then  due,  was 
surrendered,  and  the  balance  of  said  order  and  the  Dyer  &  Clark 
notes,  above  th(!  amount  of  the  note  surrendered,  less  the  discount, 
was  endorsed  on  the  other  overdue  note  which  the  claimants  held 
against  the  dcTendant,  by   the  said    Lynch,  leaving   a  balance 
due  on   the  la^t-named  note  of  about  $'')0,  which  the  defendant 
afterwards  paid  to  the  claimants.     Said  W.  A.  Lynch  did  not  in- 
form the  trustees  that  the  defendant  had  transferred  their  notes  to 
the   claimants.     On   the   10th  of  March,   1870,  L.  J.  Additon,  a 
mem)>er  of  the  claimants'  firm,  was  at  the  store  of  Dyer  &  Clark 
for  the  purpose  of  selling  them  goods  for  his  firm,  and  there  had 
talk   with  the  trustee  Clark,  about  molasses,  and  Clark  showed 
him  i^ome  tliat  they  had.     Additon  gave  Clark  their  price  for  that 
description  of  goods,  which   was  more  than  Dyer  &  Clark   had 
paid  for  theirs  at  Island  Pond.     Additon  asked  Clark  of  whom 
they  bought,  and  Clark  said  they  bought  of  the  defendant.     Ad- 
diton  said,  *'  I  suppose  these  are  some  of  the  goods  bought  of 
Kimpton  for  wliich  the  notes  were  given  which  we  hold,'  to  which 
Ciark  replied,  *  Yes :   1  guess  you  have  not  got  any  better  pay- 
master than  you  had  before,'  refoiring  to  Kimpton.     Additon  did 
not  intend  at  that  time  to  give  Dyer  &  Clark  notice  of  the  trans- 
fer of  said  notes  to  the  claimants,  and  did  not  understand  that 
such  notice  wtvs  necessary ;  but  Clark  understood  at  that  time 
that  Additon  referred  to  the  notes  in  question  in  this  suit. 

'^  Upon  the  foregoing  facts,  the  commissioner  decides,  that  Dyer 
Al  Clark  are  not  liable  as  trustees  in  this  suit,  and  that  the  notes 
upon  which  the  plaintiff  claims  to  hold  them  as  trustees,  belong 
to  the  claimants." 
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The  court,  at  the  September  terra,  1872,  Redfield,  J.,  presid- 
ing, rendered  judgment  on  the  report  that  said  notes  belonged  to 
the  claimants,  and  that  the  claimants  recover  their  costs.  Ex- 
ceptions by  the  plain tiflF. 

Z>.  *S'.  StorrSy  for  the  plaintiflF,  cited  Peek  tf  Co.  v,  Walton  |f 
Tr.  25  Vt.  m ;  Wehf^fer  v.  MoranviUe  rf  TV.  »0  Vt.  701  ;  (V 
hoo7i  V.  Morgan  et  al.  ^  Tr.  38  Vt.  234. 

Ray  ij-  Drtnv^  for  the  claimants,  cited  Downer  v.  Marsh  ^  Tr. 
28  Vt.  558  ;  Perrin  v.  Eussell  ^  Tr.  33  Vt.  44  ;  Seward  v.  Gar- 
lin  ^  Tr.  lb.  582 ;  Hutchim  v.  Watts  ^  Tr.  35  Vt.  360 ;  Ayott 
V.  Smith  ^  Tr.  40  Vt  532  ;  Crozier  v.  Shants  it  al  J-  Tr.  43 
Vt.  478 ;  Barron  v.  Porter,  44  Vt.  587. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  only  question  in  the  case  arises  between  the 
plaintiff  and  the  claimants  of  the  promissory  notes  executed  by 
the  trustees,  Dyer  &  Clark,  to  John  E.  Kimpton,  the  principal 
debtor,  and  is,  simply,  whether  the  notice  to  Dyer  &  Clark,  of  the 
transfer  of  the  notes  to  the  claimants,  Thomas  Lynch  &  Co.,  was 
sufficient  to  protect  the  debt  against  the  attachment  by  trustee 
process  as  the  property  of  the  principal  debtor,  the  payee  of  the 
notes.  No  particular  ceremony  or  form  of  words  is  prescribed  or 
necessary  to  constitute  the  required  notice  ;  but  it  must  be  such 
knowledge  or  information,  communicated  by  the  assignee  of  tlie 
debt,  or  by  his  procurement,  to  the  alleged  trustee,  as  gives  him 
fully  to  uuderstAnd  that  he,  such  assignee,  is  the  owner  of  the  de- 
mand. In  determining  the  question  of  the  sufficiency  of  the  notice 
in  this  case,  the  whole  transaction  of  the  various  interviews  of  the 
parties  should  be  considered,  as  what  transpired  on  the  2d  and  3d 
of  March  has  a  bearing  on  the  interpretation  of  what  was  said  be- 
tween Additon,  a  member  of  the  firm  of  Thomas  Lynch  &  Co., 
and  Clark,  of  the  firm  of  Dyer  &  Clark,  on  the  10th  of  March. 
In  view  of  what  each  already  knew,  there  can  be  no  doubt  as  to 
what  Clark  and  Additon  both  understood  by  what  was  said  be- 
tween them  at  the  interview  on  the  10th  of  March.  When  Addi- 
ton— after  Clark  had  told  him  Dyer  &  Clark  bought  the  goods 
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they  were  conversing  about,  of  Kimpton — said  to  Clark,  "  I  sup- 
pose these  are  some  of  the  goods  bought  of  Kimpton  for  which 
the  notes  were  given  which  we  hold  ; "  to  which  Clark  replied, 
"  Yes  ;  I  guess  you  have  not  got  any  better  paymaster  than  you 
had  before,"  referring  to  Kimpton,  there  can  be  no  doubt  as  to 
the  numl>er  or  identity  of  the  notes  referred  to  in  the  mind  of  both 
parties.  It  was  not  a  note,  but  notes  that  were  spoken  of;  and 
there  were  two  notes,  and  only  two,  executed  by  Dyer  <fe  Clark 
to  Kimpton,  and  they  were  given  for  goods  sold  by  Kimpton  lo 
them ;  and  no  other  notes  are  sliown  to  have  existed  to  which 
they  could  have  referred.  Nor  is  there  any  doui>t  but  Additon, 
in  what  he  said,  used  the  word  hold  in  the  sense  of  ownership, 
or  that  Clark  so  understood  it,  as  his  reply  as  to  the  change  of 
paymasters  clearly  indicates  ;  especially  when  taken  in  connection 
with  what  he  knew  of  the  efforts  made  by  Thomas  Lynch  &  Co. 
on  the  2d  and  3d  of  March  to  secure  their  claim  against  Kimpton. 
It  is  equally  clear  that  it  was  his  own  firm  that  Additon  refcned 
to  as  holding  the  notes.  The  criticism  of  the  plaintiff's  counsel 
upon  the  notice  as  being  vague  and  uncertain,  is  not  well  founded 
CD  any  fair  and  reasonable  construction.  The  finding  of  the  com- 
missioner, that  Clark  understood  at  that  time  that  Additon  re- 
ferred to  these  notes  in  question,  was  a  necessary  conclusion  from 
the  other  facts  he  found,  even  if  he  had  had  no  other  evidence 
of  it.  The  fact  that  this  conversation  was  rot  intended  by  Addi- 
ton as  a  notice  of  the  transfer  of  the  notes,  and  that  he  did  not 
know  that  any  notice  was  necessary,  does  not  destroy  its  effect  as 
a  notice.  If  the  notice  was  in  other  respects  sufficient,  it  is  not 
material  that  it  should  have  been  given  for  the  purpose  of  pro- 
tecting the  debt  from  trustee  process,  or  that  it  was  intended  as  a 
notice  for  any  purpose.  The  communication  by  which  the  infor- 
mation is  imparted  by  the  assignee  of  a  chose  in  action  to  the 
debtor,  of  the  transfer  of  it  to  such  assignee,  may  be  merely  cas- 
ual and  for  no  definite  purpose,  and  yet  be  sufficient  notice  to  pro- 
tect the  demand  from  attachment  as  the  property  of  the  assignor, 
by  trustee  process.  None  of  the  objections  made  by  counsel  to 
the  notice  can  prevail. 
Judgment  affirmed. 
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Levi  Pinney  v.  Rupus  6.  Kimpton. 

Payment  of   Antecedent  Debt  by  Promissory  Note.      Collateral 

Security.     Accommodation  Paper. 

The  pl&intlff  and  H.  signed  &  note  with  K.,  m  his  sureties,  &t  which  time  K.  gave  the 
plaintiff  a  note  against  the  defendant,  payable  to  K.,  or  bearer,  as  indemnity.  Said  last^ 
mentioned  note  was  aoeommodition  paper  as  between  K.  and  the  defendant-,  but  the 
plaintiff  had  no  knowledge  of  it.  K.  subseqaently  became  insolvent,  and  all  his  prop- 
erty was  divided  pro  rata  among  his  creditors,  making  a  dividend  of  thirty^ve  per  cent. 
The  plaintiff  and  B.  received  their  dividend,  and  thereupon  assumed  and  equally  paid 
the  note  on  which  they  were  suretlep ;  whereupon  K.  executed  his  note  to  the  plaintiff, 
on  six  months,  for  the  amount  the  plaintiff  had  paid  as  such  surety,  lef«  said  dividend. 
i7e/tf,  that  the  plaintiff's  claim  upon  the  note  against  the  defendant  was  not  discharged, 
and  that  the  defendant  was  liable  to  him  upon  it. 

Assumpsit  on  a  promissary  note  for  $1,000,  dated  June  10, 
1869,  payable  to  J.  E.  Kimpton,  or  bearer.  Plea,  the  general 
issue,  and  trial  by  jury,  September  term,  1872,  Rbdfifld,  J., 
presiding. 

It  appeared  that  the  plaintiff  and  Samuel  D.  Hobson  signed  a 
note  for  $1,000  with  John  B.  Kimpton,  and  as  sureties  for  him, 
and  that  at  the  time  they  signed,  said  Kimpton  delivered  the  note 
in  suit  to  the  plaintiff,  as  indemnity  for  becoming  his  surety. 
This  note  was  mere  accommodation  paper  in  its  origin,  as  between 
John  E.  Kimpton  and  the  defendant ;  but  the  plaintiff,  as  the  jury 
found,  was  not  aware  of  it.  John  E.  Kimpton  became  insolvent, 
and  his  whole  property  was  divided,  pro  rata,  among  his  credits 
ors,  and  amounted  to  35  per  cent.  On  the  18th  of  June,  1870, 
the  plaintiff  and  Hobson  met  Johii  E.  Kimpton,  and  received  the 
35  per  cent,  dividend,  and  thereupon  assumed  and  paid  the  note 
on  which  they  were  sureties,  each  paying  one  half;  whereupon 
John  E.  Kimpton  executed  his  note  for  one  half  the  residue,  pay- 
able  to  the  plaintiff  in  six  months  from  said  date.  The  defendant 
claimed  that  this  transaction  was  such  a  settlement,  that  it  ope- 
rated to  release  all  claim  to,  or  right  in,  the  note  in  suit ;  and  that 
said  note  being  accommodation  paper,  and  held  by  the  plaintiff 
as  security  for  signing  as  surety  for  John  E.  Kimpton,  the  plain- 
tiff's right  to  it  was  released  by  giving  time  to  the  principal,  John 
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E.  Kimpton.  But  the  court  charged  the  jury,  that  in  the  absence 
of  any  proof  that  the  defendant  was  damnified  by  the  plaintiffs 
taking  John  E.  Kimpton's  note  on  six  months,  the  plaintiff's  right 
to  the  note  would  not  be  released ;  and  also,  that  the  receiving 
of  the  dWidend  of  35  per  cent,  and  the  taking  of  the  note  for  the 
moiety  of  the  balance  unpaid,  did  not  deprive  the  plaintiff  of  the 
right  to  pursue  the  note  in  suit  until  he  was  reimbursed  the  money 
paid  as  surety  on  said  note,  unless  there  was  some  agreement  to 
that  effect,  and  that  on  that  issue,  the  burden  of  proof  was  on 
the  defendant.  Verdict  for  the  plaintiff.  To  the  ruling  of  the 
court  on  the  points  abbve  stated,  the  defendant  excepted. 

• 

Ray^  Drew^  and  Heywood^  for  the  defendant. 

There  was  error  in  the  charge  of  the  court  in  regard  to  the 
burden  of  proof.  Wait  v.  Brewster,  81  Vt.  527  ;  and  authori- 
ties cited  in  opinion  by  Aldis,  J. 

When  plaintiff  and  Hobson  made  their  settlement  with  John  E. 
Kimpton,  the  plaintiff  had  no  longer  any  right  to  the  defendant's 
note,  without  some  agreement  to  that  effect.  Prima  facie,  it  was 
a  settlement  and  discharge  of  the  note  sued,  just  as  much  as  it 
was  of  the  original  note  of  John  E.  Kimpton. 

The  defendant's  position  is  analogous  to  that  of  a  surety.  Mo- 
Quenten  v.  Noye%,  6  N.  H.  19.  On  the  18th  of  June,  after  John 
E.  Kimpton  had  become  insolvent,  and  his  proi)erty  had  been 
divided  among  his  creditors,  the  plaintiff  knew,  or  ought  to  have 
known,  that  the  defendant's  note  was  merely  accommodation 
paper,  and  the  cancellation  of  John  E.  Kimpton's  original  note, 
by  part  payment,  and  the  taking  of  a  new  note  on  six  months, 
would  clearly  operate  to  discharge  the  defendant,  if  he  were  only 
a  surety.  At  all  events  that  transaction  gives  the  defendant  the 
same  right  to  defend  against  the  note  in  question,  as  he  would 
have  had  in  case  the  action  were  brought  by  John  E.  Kimpton. 
So  far  as  the  latter  is  concerned,  the  note  is  without  considera- 
tion ;  and  being  held  as  collateral  security  by  the  plaintiff,  he  has 
so  conducted  in  regard  to  the  principal  debt,  that  he  now  has  no 
right  to  enforce  payment  of  the  collateral  paper,  against  the  de- 
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fendant.     Atisfin  v.  Curtis ^  31  Vt.  64,  74,  76;  Myers  v.   Wells 
^  Mageej  5  Hill,  463  ;  Fellows  v.  Prentiss,  3  Denio,512. 

Gf-eo.  N.  Dahy  for  the  defendant. 

The  note  in  suit,  as  to  the  plaintiff,  was  founded  on  full  consid- 
eration, and  the  plaintiff  bears  the  same  relation  to  it  he  would  to 
a  specific  piece  of  property  which  the  defendant  and  John  E. 
Eimpton  informed  him  belonged  to  the  said  John,  deposited  to 
secure  the  plaintiff  in  what  he  might  do  to  assist  the  said  John. 
Now  it  would  be  a  singular  rule  of  law  which  would  prohibit  the 
plaintiff's  settling  his  matters  with  J.  E.  Eimpton — taking  a  note 
to  show  how  much  remained  due  from  him — or  which  would  for- 
bid the  plaintiff's  doing  all  in  his  power  to  secure  and  collect  it, 
so  as  to  release  the  property  pledged  as  fast  as  he  could. 

The  note,  as  to  the  plaintiff,  being  founded  on  full  consideration, 
the  defendant  does  not  stand  in  the  relation  of  security,  but  as  to 
the  plaintiff  he  is  the  principal.  In  the  case  of  Smith  v.  Steele^s 
Estate^  25  Yt.  427,  the  surety  was  indemnified,  and  on  that 
ground  the  court  held  that  he  was  clearly  principal. 

In  this  case  a  note  was  deposited  with  the  plaintiff,  purporting 
to  be  for  value  received ;  and  in  that  emphatic  way  the  defendant 
announced  to  the  plaintiff  that  he  was  fully  secure — that  he  owed 
John  E.  Kimpton  $1,000.  Nothing  could  more  effectually  place 
the  defendant  in  the  position  of  principal.  Farmers  and  Me- 
chanics^ Bank  v.  Bathboney  26  Vt.  19. 

The  plaintiff's  acting  upon  the  defendant's  representations  that 
the  note  was  for  full  consideration,  is  a  moral  estoppel  to  the  de- 
fendant's claim.  Harris  v.  Brooks^  29  Pick.  195.  Dunham  et 
als,  V.  Bcmner  et  als.  31  Vt.  249. 

The  plaintiff  has  absolutely  paid  the  debt,  against  the  payment 
of  which  the  note  in  suit  was  given  as  security  ;  and  taking  John 
E.  Kimpton's  note,  was  only  securing  evidence  of  the  amount  due 
from  him,  who  was  all  the  time,  as  the  case  shows,  irresponsible. 
All  that  was  done  by  the  plaintiff,  operated  for  the  benefit  of  the 
defendant,  and  in  that  direction  he  was  bound  to  proceed  with 
good  faith.  Derby  v.  Thrally  44  Vt.  413.  Bank  of  Newbury  v. 
Bichards  et.  al.  35  Vt.  281. 
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The  plaintiff 's  liability  became  fixed,  and  he  paid  the  note  he 
had  signed ;  that  created  an  absolute  debt  against  John  E.  Kirnf)- 
ton,  and  that  debt  was  not  affected  by  the  plaintiff's  taking  his 
Dote.    It  was  no  payment  of  the  debt,  until  the  note  was  paid. 

The  opinion  of  the  court  was  delivered  by 
Peck,  J.  The  note  in  suit  having  been  delivered  to  the  plaintiff 
by  John  E.  Eimpton  as  an  indemnity  to  the  plaintiff  for  signing 
the  f  1,000  note  with  Hobson  as  surety  for  John  E.  Kimpton,  the 
plaintiff  has  a  right  to  hold  it  and  make  it  available  as  such  in- 
demnity, until  he  is  fully  indemnified  from  such  liability  incurred 
upon  the  faith  of  it,  unless  by  some  new  agreement  or  transaction 
by  him,  he  has  lost  that  right.  The  rights  of  the  plaintiff  are  not 
affected  by  the  fact  that  the  note  in  suit,  as  between  the  defendant 
and  John  E.  Kimpton,  was  an  accommodation  note,  as  the  jury 
have  found  that  the  plaintiff  had  no  knowledge  of  that  fact.  The 
receipt  of  the  thirty-five  per  cent,  from  John  E.  Eimpton  by  the 
plaintiff  and  his  co-surety,  Hobson,  could  have  no  other  effect 
than  to  reduce  the  plaintiff's  claim  on  the  note  in  suit  the  amount 
of  one-half  the  sum  so  paid  by  John  E.  Kimpton,  the  plaintiff  and 
Hobson  having  each  paid  one-half  the  amount  of  the  note  on 
which  they  were  sureties  Nor  does  that  payment,  together  with 
the  receiving  of  John  E.  Kimpton's  note  for  the  balance  paid  by 
the  plaintiff,  discharge  the  plaintiff's  claim  upon  the  note  in  suit. 
John  E.  Kimpton  owed  the  debt  to  the  plaintiff  for  money  paid  at 
his  request  before  he  executed  the  note  to  him,  and  the  giving  of 
the  note  did  not,  for  the  purposes  of  the  question  involved,  pay 
the  debt.  The  debt  still  existed,  although  evidenced  by  the  note. 
In  an  action  against  John  E.  Kimpton  for  the  collection  of  the 
debt,  the  plaintiff,  in  form,  would  be  confined  to  his  remedy  on  the 
nete  instead  of  the  open  account ;  and  in  this  sense,  and  for  this 
pnrpos<3,  it  is  often  said  in  this  state  that  the  giving  of  a  promis- 
sory note  for  an  existing  debt  is  prima  facie  payment.  But  it  is 
not  a  payment  in  the  sense  of  extinguishing  the  debt  so  as  to  dis- 
charge the  creditor's  claim  upon  property  put  into  his  hands  by 
the  debtor  as  collateral  security  for  the  debt,  unless  there  is  an 
agreement  to  that  effect.    For  such  purpose  the  debt  still  exists, 
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notwithstanding  the  new  form  it  assumes  by  the  execution  of  the 
promissory  note.  It  is  like  a  new  note  given  by  the  debtor  to  his 
creditor  for  an  existing  mortgage  debt ;  the  debt  still  exibts  for 
the  purposes  of  a  remedy  under  the  mortgage.  The  county  court 
properly  charged  the  jury  to  this  effect,  and  that  the  burden  of 
proof  was  on  the  defendant  to  show  an  agreement  to  release  the 
security. 

There  is  no  ground  for  the  claim  on  the  part  of  the  defence  that 
the  giving  of  time  by  the  plaintiff  to  John  E.  Kimpton  by  taking 
the  note  on  six  months,  discharged  this  defendant.  If  the  defend- 
ant stands  in  the  same  condition  as  a  surety  on  a  note,  ab  to  which 
the  creditor  has  extended  the  time  of  payment  by  agreement  with 
the  principal,  the  objection  cannot  avail  the  defendant ;  as  all  that 
the  plaintiff  did  was  done  without  knowledge  that  the  defendant 
was  an  accommodation  maker.  The  note  imported  an  absolute 
indebtedness  from  the  defendant  to  John  E.  (kimpton,  and  the 
plaintiff,  not  knowing  to  the  contrary,  had  a  right,  in  his  deal- 
ings with  John  E.  Kimpton  in  regard  to  his  claim  against  him,  so 
to  regard  it,  without  forfeiting  his  security. 

Judgment  afSrmed. 


Mary  L.  Rich  v.  George  A.  Bolton. 
Tenancy  at  Will,  and  from  Year  to  Year.    Notice  to  Quit. 

The  defendant,  by  the  parol  permlBsion  of  the  plaintiff,  wont  into  pos^eiuion  of  cerrain 
promises  as  tenant  to  the  plaintiff,  without  any  agreement  as  to  the  time  of  holtiiu!; 
or  the  payment  of  rent,  and  continned  in  possession  abont  14  years.  He  built  a  barn 
on  the  premises,  and  repaired  the  house.  The  plaintiff  tried  to  settle  with  him-,  but 
oould  got  nothing  out  of  him  but  the  repairs,  and,  it  ^ould  seem,  he  reftised  to  pay 
rent.  ffeZd,  that  after  such  rofhsal,  he  oould  not  olaim  that  by  Mis  continued  occu- 
pancy, his  estato  had  become  enlarged  by  reason  of  an  implied  liability  to  pay  rea.<H>n- 
able  annu^  rent. 

Heldt  also,  that  said  repairs,  if  made  in  compensation  for  the  ust:,  were  not  a  payment 
of  a  yearly  rent ;  bul,  rather,  payments  in  gross,  for  the  whole  ocoupancy. 

TttUt  also,  that  said  tenancy  did  not  ripen  into  a  tenancy  fVom  ytar  to  year;  because  it 
lacked  the  essential  element  of  annual  rent,  necessary  to  convert  a  tenancy  at  will  luro 
a  tenancy  from  year  to  year. 

A  tenant  at  will  is  not  entitled  to  six  months'  notice  to  quit;  but  only  to  reasonable  no 
tice,  and  such  as  determines  the  will  of  the  landlord ;  and,  wlien  emblements  are  in 
question,  such  as  will  protect  the  tenant  in  his  rights. 
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This  was  an  action  to  recover  the  possession  of  about  three- 
fonrths  of  an  acre  of  land,  with  a  house  and  barn  thereon,  brought 
liefore  a  justice  of  the  peace,  pursuant  to  §  22,  ch.46  of  the  Gen. 
Sts.,  and  came  to  the  county  court  by  appeal.  Plea,  the  general 
issue,  and  trial  by  the  couil,  March  term,  1872,  Ross,  J.,  presiding. 

The  writ  was  dated  June  14, 1871.  On  the  27th  of  May,  1871, 
the  plainlifif  gave  the  defendant  written  notice  to  quit ;  but  the 
notice  stated  no  time  for  quitting.  The  plaintiff  gave  evidence 
tending  to  show  that  she  had  been  in  possession  of  said  premises 
for  twenty-five  or  thirty  years,  and  that  the  defendant  went  into 
the  possession  thereof  in  April,  1857,  with  her  consent,  without 
any  bargain  as  to  the  price  of  rent ;  that  the  firf^tyear  the  defend- 
ant build  a  small  barn  on  the  premises,  for  his  own  convenience, 
which  he  said  cost  him  f  100  ;  that  he  put  up  a  hog-pen,  which  the 
plaintiff  did  not  want,  and  repaired  the  house  considerably  ;  that 
the  plaintiff  could  get  nothing  of  the  defendant  for  rent,  only 
what  repairs  he  made ;  that  she  t:icd  to  settle  with  him  two  or 
three  years  before  this  suit  wa^  commenced,  and  was  intending  to 
allow  for  the  improvemeiits,  on  the  rent,  but  could  get  nothing 
but  the  repairs  ;  that  there  was  no  agreement  that  the  improve- 
ments should  apply  on  the  rent ;  that  the  defendant  did  not  claim 
he  was  to  have  the  premises  until  the  improvements  were  paid 
for  iu  rent,  but  that  the  plaintiff  expected  the  use  of  the  place 
was  enough  to  pay  him  ;  that  the  plaintiff  j)aid  most  of  the  taxes, 
and  one  time  paid  them,  and  asked  the  defendant  for  some  money, 
and  be  gave  her  two  dollars ;  that  the  defendant  moved  from  said 
premises  in  April,  1871,  and  fastened  up  the  house.  The  plaintiff 
having  no  further  testimony  to  introduce,  the  court  decided  the 
tenancy  to  be  from  year  to  year,  and  that  the  defendant  was  enti- 
tled to  six  months'  notice  to  quit  at  the  end  of  the  year,  and  ren- 
dered a  judgment  of  nonsuit.     Exceptions  by  the  plaintiff. 

Henrif  Hryuood^  for  the  plaintiff. 

In  the  case  at  bar  the  defendant  was  merely  allowed  to  occupy 
tlie  Itemises,  and  he  is  a  tenant  at  will,  and  there  are  no  circum- 
stances to  show  an  intention  to  create  a  tenancy  from  year  to  year. 
4  Kent  Com.  128,  note  e.  (10th  ed.)  ;  Doe  v.  Wood,  14  M.  &  W. 
682 ;   Clayton  v.  Blakey,  8  T.  R.  3. 
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A  tenant  placed  upon  land  as  the  defendant  was,  without  any 
prescribed  term  or  rent  reserved,  and  as  a  mere  occupier,  is  strictly 
a  tenant  at  will.  4  Kent  Com.  130  ;  Jackson  v.  Bradt^  3  Gaines, 
169 ;  Doe  v.  Baker,  4  Dev.  (N.  C.)  220. 

The  leading  circumstance  that  turns  a  tenancy  at  will  into  a 
tenancy  from  year  to  year,  is  the  reservation  or  payment  of  an 
annual  rent.  2  W.  Bl.  1173  ;  Hanchett  v.  Wkibity,  2  Aik. 
240  ;  Barlow  v.  Wainwright,  22  Vt.  88  ;  Hall  v  Wadiworth,  28 
Vt.  410  ;  Taylor  L.  &  Ten.  §  3,  pi.  61. 

Thus,  if  a  tenant  hold  over  by  conseut,  express  or  implied, 
after  the  determination  of  a  lease  for  years,  it  is  held  evidence  of 
a  new  contract  without  any  definite  period,  and  is  construed  to  be 
a  tenancy  from  year  to  year.  Layton  v.  Field,  3  Salk.  222  ; 
Jackson  v.  Salmon,  4  Wend.  327  ;  Webber  v.  Shearman,  3  Hill, 
547. 

There  are  here  no  circumstances  upon  which  an  implied  con- 
tract for  a  tenancy  from  year  to  year  can  be  raised,  since  length 
of  occupation  does  not  raise  that  implication,  but  the  implied 
contract  is  raised  by  the  fact  that  the  tenant  enters  and  holds  un- 
der a  stipulation  to  pay  annual  rent,  and  pays  accordingly.  Shel- 
don V.  Bavetf,  42  Vt.  637  ;  Silshi/  v.  AUen,  43  Vt.  172. 

On  the  question  of  notice,  there  is  a  conflict  of  decisions  ;  some 
cases  holding  that  a  tenant  at  will  is  entitled  to  reasonable  notice 
to  quit,  and  that  such  tenancy  is  determined  instanter,  by  a  de- 
mand of  possession.  Litt.  §§68,  69;  Doe  v.  McKaeg,  10  B.  & 
C.  721 ;  Co.  Litt.  556,  556  a. ;  Ellis  v.  Paige,  1  Pick.  43  ;  Tay- 
lor L.  &  Ten.  §  3,  pi.  63  ;  other  cases  holding  no  notice  neces- 
sary ;  Jackson  v.  Bradt,  supra  ;  Doe  v.  Baker,  supra, 

Ray  &  Drew,  for  the  defendant. 

The  long  continued  occupation  of  the  premises,  constituted  a 
tenancy  from  year  to  year.  There  was  no  written  lease..  It  was 
a  tenancy  at  will  to  begin  with,  and  all  the  authorities  go  to  show 
that  such  a  tenancy,  continued  for  a  year  or  two,  becomes  a  ten- 
ancy from  year  to  year.  Barlow  v.  Wainwn'ght,  22  Vt.  88; 
Silsby  V.  Allen,  43  Vt.  172  ;  4  Kent  Com.  Ill,  star  paging. 

The  plaiutifiF's  evidence  showed  a  yearly  tenancy,  and  the  notice 
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to  qnit  proved,  was  insufScient.    The  defendant  was  entitled  to 
six  months'  notice  to  quit,  under  the  laws  of  this  state. 

The  opinion  of  the  court  was  delivered  by 

Bedpield,  J.  Did  the  occupancy  of  the  premises  by  the  de- 
fendant, create  such  a  relation  to  the  plaintiff,  that  he  is  entitled, 
before  suit,  to  six  months'  notice  to  quit  ?  The  defendant  went 
into  possession  with  the  plaintiff's  consent,  but  with  no  agreement 
as  to  paying  rent,  de  built  a  barn  on  the  premises,  and  repaired 
the  house.  The  plaintiff  testified  that  she  tried  to  settle  with 
him,  but  could  get  nothing  of  him  but  the  repairs.  From  this 
statement  it  would  seem  that  he  declined  and  refused  to  settle  and 
pay  rent.  After  such  refusal,  he  could  not  claim  that,  by  his 
continued  occupancy,  his  estate  had  become  enlarged  by  reason 
of  an  implied  liability  to  pay  reasonable  annual  rent.  These  re- 
pairs, if  made  in  compensation  for  the  use,  were  not  a  payment 
of  a  yearly  rent,  but  rather  payments  in  gross,  for  the  whole 
occupancy. 

In  Roe  ex.  d.  v.  Lee%,  2  W.  Bl.  1173,  Ch.  J.  DeGbay  said,  that 
^^  leases  for  uncertain  times,  avq^  prima  facie^  leases  at  will ;  it  is 
the  reservation  of  annual  rent  that  turns  them  into  leases  from 
year  to  year."  In  Eiehardaon  v.  Taiugridge^  4  Taunt.  128,  it  was 
held  that  the  letting  of  a  shed  to  be  used  as  a  stable,  for  the 
dung  for  compensation,  created  a  tenancy  at  will,  and  not  from 
year  to  year,  because  there  was  no  reservation  of  rent  referable 
to  a  year,  or  any  aliquot  part  of  a  year.  In  Jackson  ex.  d.  v, 
Bradt^  2  Caines,  169,  Kent,  J.,  said :  "  The  reservation  of  an- 
nual rent,  is  the  leading  circumstance  that  turns  leases  for  un- 
certain terms  into  leases  from  year  to  year."  The  same  learned 
jurist  stated  the  rule,  in  nearly  the  same  language,  in  Jackson 
ex.  d.  V.  Rogers^  Gaines'  Cases  in  Error,  314,  and  in  his  com- 
mentaries, 4  Kent  Com.  113.  In  1  Washb.  Real  Prop.  382,  it  is 
stated  that  ^'  an  agreement  to  pay  rent,  on  the  part  of  the  ten- 
ant, is  regarded  as  an  essential  element  of  a  tenancy  from  year 
to  year,  and  the  time  at  which  it  is  payable  must  have  reference 
to  a  yearly  holding,  such  as  by  the  year,  or  some  aliquot  part  of 
a  year."     This  element  of  annual  rent  will  be  found  in  each  case 
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cited  in  behalf  of  the  dcfendaut.  Barlow  v.  Wainwright^  22  Vt. 
88 ;  Sihhy  v.  AUen,  43  Vt.  172.  In  Doe  d.  Price  v.  Price,  9 
Bing.  356,  the  defendant  had  been  let  into  possession  without 
special  agreement  as  to  rent,  and  had  been  permitted  to  occupy 
and  crop  the  land  for  fifteen  years.  The  plaintiff  required  him 
to  settle  and  pay  what  he  owed  him,  or  quit  the  premises.  It 
was  held,  Gh.  J.  Tindal  giving  the  opinion,  a  tenancy  at  will,  and 
that  the  notice  determined  the  will.  See  cases  cited  in  Cham" 
herlain  v.  Donehue,  45  Vt.  50. 

This  case  has  none  of  the  distinctive  features  of  a  tenancv  from 
year  to  year,  except  the  long  acquiescence  in  the  defendant's 
occupancy.  We  think,  in  directing  a  verdict  for  the  defendant 
for  the  want  of  six  months*  notice  to  quit,  there  was  error.  There 
are  several  reported  cases  which  maintain  that  a  tenant  at  will 
even,  is  entitled  to  six  months'  notice  to  quit.  Parker  v.  Consta- 
bfe,  3  Wils  25  ;  Jackson  v.  Bryan,  1  Johns.  322  ;  Jackson  v. 
Laughhead,  2  lb.  75  ;  Jackson  v.  Wheeler,  6  lb.  271  ;  Putnam, 
J  ,  upon  Ellis  V.  Page,  1  Pick.  43,  reported  2  Pick.  71,  note.  The 
learned  judge,  in  the  latter  case,  states  the  proposition,  that  the 
occupant  for  an  indefinite  time,  with  the  consent  of  the  owner,  is 
entitled  to  six  months'  notice  to  quit,  and  cites  many  authorities. 
Of  these  cases,  those  from  Keilw.  65  ;  Brooke's  Abr.  63  ;  Viner's 
Abr.  Est.  B.  3  ;  Com.  Dig,  Estates,  x.  9 ;  and  Layton  v.  Field, 
3  Salk.  222,  were  each  determinations  in  regard  to  well-defined  ten- 
ancies from  year  to  year.  Those  from  Keilw.  162  ;  Year  Books, 
35  X.  6,  24, 1348  ;  14  &  16  x.  8, 13  ;  and  from  10  Vin.  Abr.  406, 
were  upon  the  question  of  the  right  of  the  tenant  to  the  emblements. 
Right  V.  Larhy,  I  T.  R.  159  ;  Shore  v.  Porter,  3  lb.  13  ;  Re<jge 
V.  Bell,  5  lb.  471  ;  Martin  v.  Watts.  7  lb.  83  ;  Timmins  v.  Row- 
lison,  3  Burr.  1603 ;  and  Rising  v.  Stannard,  17  Mass.  282,  will 
be  found  on  examination  to  be,  all  of  them,  cases  where  annual 
rent  was  reserved.  And  most  of  the  cases,  as  well  as  the  cavse  in 
which  Putnam,  J.,  gave  the  opinion,  supra,  arose  under  the  Stat- 
ute of  Frauds,  which  declared  certain  parol  leases  to  he,  in  effect, 
leases  at  will  only.  And  the  courts  were  called  upon  to  deter- 
mine whether  the  rights  (notice  to  quit,  among  others,)  which  ten- 
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ants  under  the  common  law,   had  acquired  by  occupation  and 
payment  of  rent,  were  taken  away  by  the  statute. 

And  what  is  said  in  most  of  these  cases,  in  respect  to  tenancies 
at  will,  is  with  reference  to  tenancies  declared  to  be  such  by  the 
statute,  but  which  had  grown  into  tenancies  from  year  to  year, 
by  occupation  and  paying  rent.  In  these  cases  the  courts  felt 
constrained  to  protect  tenants  from  violence  and  wrong,  by  allow- 
ing the  equitable  right  of  notice  to  quit,  in  cases,  notwithstanding 
the  statute,  where,  in  favor  of  tenants,  such  right  had  become  en- 
grafted at  common  law. 

The  English  rule  seems  to  be  well  established,  that  in  tenancies 
at  will,  which  are  so  in  fact,  and  not  in  name  merely,  as  declared 
by  the  statute,  six  months'  notice  to  quit  is  not  required.  Right 
V.  Beard,  13  East,  210  ;  Knight  v.  Quigley,  2  Camp.  506  ;  HoU 
lingsffforth  v.  Stennettj  2  Esp.  717 ;  1  Washb.  Real  Prop.  349. 
But  in  all  cases  of  this  kind,  there  must  be  such  notice  as  deter- 
mines the  will  of  the  landlord,  and  a  reasonable  notice ;  and 
where  emblements  are  in  question,  such  notice  as  shall  protect 
the  tenant  in  his  rights.  1  Smith  Lead.  Cas.  *76.  No  ques- 
tion of  the  right  of  the  tenant.to  emblements,  arises  in  this  case  ; 
and,  as  the  case  is  presented,  the  defendant  seems  to  have  had 
all  the  notice  that  he  was  entitled  to.  Chamberlain  v.  Danehtiej 
iupra. 

The  right  of  the  tenant,  occupying  by  the  consent  of  the  owner, 
to  gather  what  he  had  sown,  as  implied  by  such  consent,  was 
thoroughly  engrafted  into  the  common  law  of  England  ;  and  when 
the  Statute  of  Frauds  declared  certain  parol  leases,  tenancies  at 
will,  the  courts  wisely  maintained  the  common  law  right  of  the 
tenant  to  reasonable  notice,  and  where  parol  leases  had  become 
essentially  tenancies  from  year  to  year,  to  six  months'  notice  to 
quit.  But  this  right  was  maintained  by  the  courts,  as  a  shield  to 
the  tenant,  and  not  a  sword  wherewith  to  defy  the  just  rights  of 
the  landlord  to  claim  his  own. 

Judgment  reversed,  and  cause  remanded. 
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School  District  No.  1  in  Granby  v,  Stephen  F.  Austin. 
New  Trial.     Motion  to  Dismiss,     Practice, 

In  debt  for  a  penalty,  before  a  justice,  Judgment  was  rendered  against  the  defendant  by 
default.  On  petition  by  the  defendant  for  that  purpose,  said  judgment  was  reversed 
and  set  aside,  and  the  action  entered  in  the  county  court.  He/d,  in  the  absence  of  any 
order  prohibiting  dilatory  defences,  that  the  defendant  might  then  interpose  a  motion 
to  dismiss  the  action,  for  the  reason  that  at  the  commencement  thereof,  the  magistrate 
signing  the  writ,  did  not  enter  thereon  a  true  minute  of  the  day,  month,  and  year 
when  the  same  was  signed,  as  required  by  statute. 

Heldf  also,  that  an  allegation  in  said  petition,  that  the  defendant  was  not  guilty  of  the 
charges  made  against  him,  and  that  he  was  advised  by  counsel,  and  was  persuaded, 
that  he  had  a  Aill  defence,  and  could  prevail  in  Uie  trial  of  said  cause  before  the 
county  court,  did  not  restrict  the  defendant's  right  to  interpose  said  motion. 

Debt  for  a  penalty,  founded  on  section  58,  chapter  22,  of  the 
General  Statutes. 

The  writ  was  dated  June  12th,  1871,  and  returnable  June  29th, 
1871,  before  C.  E.  Benton,  justice  of  the  peace.  The  only  minute 
thereon  of  the  day,  month,  and  year  when  the  same  was  signed 
by  the  justice,  was  as  follows : 

"  Granby,  Vt.  June  29th,  A.  D.  1871. 
*'  The  within  writ  was  signed  by  me  on  the  8th  day  of  June, 
1871.  Charles  E.  Benton, 

Justice  of  the  Peace,^'* 

The  defendant  did  not  appear  on  the  return  day  of  said  writ, 
and  judgment  was  rendered  against  him  by  default.  At  the  Sep- 
tember term,  1871,  of  the  county  court,  the  defendant  preferred 
his  petition  to  -said  court,  praying  that  said  judgment  be  reversed 
and  set  aside,  and  that  said  court  proceed  to  hear,  try,  and  deter- 
mine said  action,  according  to  the  statute  in  such  case  made  and 
provided ;  and  the  prayer  of  said  petition  was  granted,  and  said 
action  entered  in  said  court,  without  any  order  prohibiting  dila- 
tory defences:  whereupon  the  defendant  moved  to  dismiss  said 
action,  because  at  the  commencement  thereof,  the  magistrate 
signing  said  writ,  did  not  enter  thereon  a  true  minute  of  the  day, 
month,  and  year  when  the  same  was  signed,  as  required  by  statute. 

The  court,  at  the  March  term,  1873,  Ross,  J.  presiding,  sus- 
tained the  motion,  proforma^  and  dismissed  the  action  ;  to  which 
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the  plaintiff  excepted.     All  the  allegations  of  said  petition,  mate- 
rial to  be  stated,  appear  in  the  opinion. 

O.  B,  BaycBy  for  the  plaintiff. 

The  statute  does  not  intend  a  case  to  be  entered  in  the  county 
court  by  petition  for  the  purpose  of  allowing  a  motion  to  dismiss, 
on  a  mere  technical  matter;  but  that  it  may  be  tried  on  its  merits. 

When  the  judgment  of  the  justice  is  set  aside,  the  case  is  to  be 
entered  in  the  county  court  *•*"  in  the  same  manner  as  if  it  had 
been  brought  to  such  court  by  appeal : "  which,  by  the  law  of 
abatement,  precludes  the  defendant  from  making  the  motion  to 
dismiss  at  this  stage  of  the  proceedings,  because  there  has  been  a 
previous  opportunity  for  said  motion,  as  the  magistrate's  records 
show,  of  which  he  did  not  avail  himself. 

The  defendant  waived  his  right  to  have  the  action  dismissed,  by 
soffering  a  default  before  the  magistrate.  Montpdier  v.  Andrewa^ 
16  Vt.  604,  vide  note  ;  Pollard  v.  Wilder,  17  Vt.  48  ;  Whee- 
lock  V.  Sears,  19  Vt.  559 ;  Bahcock  v.  Brown,  25  Vt.  550 ; 
WUder  v.  Stafford  et.  al  30  Vt.  399. 

H.  C.  Bates,  for  the  defendant,  cited  Gen.  Sts.  §  9,  ch.  62 ; 
MoMeaux  v.  Brigham,  19  Vt.  457 ;  Wheelock  v.  Sears,  19  Vt. 
559,  562 ;  Huntly  v.  Henrtf  et  al.  37  Vt.  165 ;  6  Foster,  232. 

The  opinion  of  the  court  was  delivered  by 

Babbett,  J.  The  ground  of  the  petition  upon  which  this  case 
was  carried  into  the  county  court  is,  that  the  defendant  had  not 
had  any  day  in  court  before  the  justice.  The  provision  of  the 
statute  in  such  case  constitutes  the  mode  and  means  by  which  the 
defendant  has  his  day  in  court  for  the  first  time,  when  the  cause 
is  entered  in  the  county  court,  as  the  result  of  proceedings  in  that 
court  upon  such  petition.  It  would  be  incongruous  with  the 
ground  and  occasion  for  such  proceeding,  to  hold  that  the 
defendant  had  waived  any  right  of  defence  by  having  failed  to 
appear  and  assert  it  before  the  justice.  His  petition  is  brought 
for  the  very  reason  that  he  did  thus  fail,  and  that  such  failure 
was  through  fraud  or  mistake,  but  not  chargeable  to  his  own  fault* 
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In  this  view,  and  standing  entirely  on  this  ground,  it  would  seem 
that  when  a  case  is  thus  entered  in  the  county  court,  it  should 
stand  subject  to  the  same  adversary  rights  and  incidents  as  when 
brought  and  entered  there  by  original  writ,  returnable  to  that 
court. 

We  have  no  doubt  that  the  court,  in  allowing  the  case  to  be 
carried  into  it,  might,  in  the  exercise  of  the  discretion  accorded 
by  the  statute,  exclude  technical  dilatory  defences,  by  order  to 
that  effect,  and  confine  the  defendant  to  his  defence  to  the  merits. 
But  such  order  was  not  made  in  this  case ;  and  we  do  not 
regard  it  warrantable  to  hold  that  the  defendant  is  restricted  in 
this  respect  by  reason  of  what  is  said  in  his  petition,  viz :  that  he 
is  not  guilty  of  the  charges  against  him ;  that  he  is  advised  by 
counsel,  and  is  persuaded,  that  he  has  a  full  defence  to  said  suit, 
and  can  prevail  in  a  trial  of  the  same  before  the  county  court. 
This  does  not  undertake  to  indicate  any  single  and  exclusive 
ground  or  line  of  defence,  and  would  seem  to  have  a  scope  that 
would  enable  the  party  to  make  any  defence  to  the  suit  that  would 
be  legitimate,  if  the  suit  had  been  originally  brought  into  the 
county  court. 

It  is  to  be  kept  in  mind  that  the  statute  provides  for  two  classes 
of  cases :  one  like  this,  where  there  has  been  a  judgment  by 
default ;  and  the  other,  where  the  party  has  failed  of  getting  an 
appeal  through  fraud,  accident,  or  mistake.  In  the  latter  class  of 
cases,  viz :  of  failing  of  an  appeal,  it  is  implied,  as  an  elemental 
fact,  that  he  appeared  before  the  justice  ;  and  so,  of  course,  had 
day  in  court,  and  opportunity  to  assert  in  defence  any  matter, 
whether  dilatory,  or  to  the  cause  of  action.  In  such  case  he 
would  be  subject  to  the  law  and  rule  requiring  dilatory  matter  to 
be  seasonably  asserted,  or  it  would  be  regarded  as  waived ;  at 
any  rate,  that  the  party  had  lost  his  right  to  avail  himself  of  it. 
But  in  cases  like  the  present,  not  only  the  implication,  but  the 
fact  is,  that  the  party  has  not  been  in  court  in  the  case  at  all,  and 
so  is  not  subjected  to  the  consequences,  in  this  respect,  that  result 
in  the  other  class  of  cases. 

We  think  the  expression  in  the  statute,  that  the  county  court 
may  proceed,  &c.,  ^4n  the  same  manner  as  if  the  case  had  been 
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bronght  to  such  court  by  appeal,"  cannot,  properly,  be  construed 
to  i-estrict  the  right  of  defence.  It  was  clearly  not  its  intent, 
but  only  to  indicate  and  provide  that  the  cause  would  be  as 
effectually  in  the  county  court,  for  all  legitimate  purposes,  as  if  it 
had  been  brought  there  by  appeal. 

Our  views  in  this  case,  are  in  entire  harmony  with  what  was 
held  and  decided  in  the  cases  cited,  and  seem  to  put  the  subject 
upon  the  only  ground  of  principle  and  rule  that  would  be  feasible 
for  praf:tical  administration  in  this  class  of  cases,  characterized, 
as  they  may  be,  by  diifering  varieties  of  fact,  and  of  incidents  and 
orders  giving  them  admission  to,  and  standing  in,  the  county  court. 

It  is  conceded  that  the  judgment  is  right,  in  case  the  matter  of 
the  motion  was  seasonably  asserted. 

Judgment  affirmed. 
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Ira  a.  Bagley  v.  Calvin  Morrill  et  als. 

Construction  of  Deed,      When  Monumetits  will  Govern  Courses 

and  Distances.     Parol  Evidence, 

The  desoription  contained  in  the  plaintiff's  deed  of  the  Iocm  in.  quo^  atler  ^yinK  throe 
conraee,  and  ooralng  to  a  road  apon  the  east  line  of  tlie  plaintiff's  land,  continued  as 
follows:  "Thence  N.  17^  E.,  8  rods  and  17  links,  on  the  west  side  of  said  road;  tkence 
n.  29^  fr.,  6  rods  and  18  links ;  thence  N.  9  rods;  thence  N.  3Si°  E.,  Id  rods;  thence  N. 
COi°  E.|  4  rods  and  10  links ;  thence  19,  A^°  E.,  7  rods  and  17  /irdcn  to  the  comer  near  the 
houta  former/y  owned  by  M.  Cattello,"  The  courses  and  distances  above  ^iv  n.  consti- 
tuted the  east  line  of  the  locus  in  quo.  The  defendants  claimed  that  tliorc  was  a  mis- 
take in  the  flfUi  course  given  in  the  dnod— that  it  should  have  been  N.  29°  W.,  instead 
of  N.  29°  E— and  gave  evidence  tending  to  show  that  a  lino  run  with  such  corrected 
course,  would  strike  the  shed  at  said  house;  whereas  a  lino  run  upon  the  courses 
named  in  the  deed,  ended  two  or  tliree  rods  north-east  of  said  house.  The  plaintiflT 
testified  that  ho  never  claimed  to  own  east  of  said  road,  and  t^at  he  always  claimed 
the  comer  at  or  near  said  house,  to  be  his  north-east  corner,  fiut,  in  following  the 
courses  mentioned  in  the  deed,  it  appeared  that  some  portion  of  said  road,  and  In 


AUGUST  TERM,  1873.  95 

Ba^ey  v.  Monill  et  als. 

Tome  places  land  east  thereof;  were  incladed  in  the  deaoripUon  in  said  deed.  The 
ooort  charged  the  jnrjr  that,  notwithstanding  the  evidence  as  to  the  extent  of  the  plain- 
tiff's claim  In  rej^ard  to  the  location  of  his  oast  line,  he  woold  he  entitled  to  hold  so 
flu-  as  the  eoarsos  and  distances  given  in  the  deed,  carried  him,  and  that  the  ooursee 
and  distances  as  given  in  the  deed,  controlled  his  right,  and  if  by  following  them, 
sume  part  or  all  of  the  road  was  conveyed,  he  could  recover  Ibr  trespasses  committed 
thereon,  unless  barred  by  a  license  claim  by  the  defendants.    Heldf  no  error. 

In  order  for  an  application  of  the  rnlC)  that  monuments  govern  courses  and  distances,  the 
location  of  the  m  -nnments  must  be  proved ;  and  parol  evidence  is  admissible  fbr  that 
pnrpom.  If  no  monuments  are  mentioned  in  the  deed,  or  if  mentionodi  their  existence 
and  locaUoB  are  not  proved,  courses  and  distances  will  govern. 

In  the  construction  of  a  deed,  in  order  to  warrant  the  court  in  assuming  a  mistake  in 
the  oourm  of  a  line,  and  substituting  another,  the  dee<l  itself,  or  the  deed  with  proof 
of  such  facts  as  are  competent  to  be  shown  in  aid  of  tlie  construction  of  a  written  in- 
strument, must  contain  the  necessary  elements  to  make  such  assumption  a  matter  of 
legal  construction  of  the  deed,  as  contradistinguished  from  matter  of  extrinsic  proof. 

Trespass  qua  clau,  in  two  counts.  Picas,  the  general  issue  and 
license.  Trial  by  jury,  December  term,  1872,  Royce,  J.,  pre- 
siding. No  question  arose  under  the  second  count.  To  prove 
title  to  the  land  described  in  the  first  count,  the  plaintiff  gave  in 
evidence  a  deed  thereof  from.Ephraim  Paddock  to  himself,  dated 
May  31,  1859,  wherein  said  land  was  described  as  follows : 

"  Being  part  of  lot  No. ,  beginning  on  the  division  line 

between  said  Paddock  and  H.  Martin's  estate,  at  a  stake  and 
stones  ;  thence  S.  5°  W.,  22  rods,  to  stake  and  stones  ;  thence  S. 
15"*  W.,  15  rods,  to  the  division  line  between  said  Paddock  and 
Jesse  Cheney ;  thence  on  said  line,  S.  58°  B.,  about  18  rods,  to 
the  road ;  thence  N.  17""  E.,  8  rods  and  17  links,  on  the  west  side 
of  said  road ;  thence  N.  29°  J^.,  6  rods  and  18  links  ;  thence  N. 
9  rods ;  thence  N.  381°  E.,  18  rods ;  thence  N.  60i°  E.,  4  rods 
and  10  links  ;  thence  N.  46i°  iP.,  7  rods  and  17  links,  to  the  cor- 
ner near  the  house  formerly  owned  by  M.  CastcUo  ;  thence  on  di- 
vision line,  N.  85°  W.,  14  rods  and  5  links;  thence  N.  63i°  W., 
4  rods  and  12  links  ;  thence  S.  831°  W.,  11  rods,  to  bound  begun 
at — containing  four  acres  and  66  square  rods,  be  the  same  more 
or  less." 

No  question  was  made  but  that  said  deed  conveyed  title  to  the 
land  therein  described,  to  the  plaintiff.  The  plaintiff  gave  evi- 
dence tending  to  show  that  he  took  possession  of  said  land  soon 
after  the  date  of  his  deed,  and  had  ever  since  had  possession 
thereof,  and  that  in  the  summer  of  1870,  the  defendants  entered 
thereon,  and  drew  away  large  quantities  of  soil  therefrom. 

The  defendants  gave  evidence  tending  to  show  that  the  select- 
men of  St.  Johnsbury  were  called  upon  by  petition,  to  lay  out 
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and  establish  a  public  highway  across  the  plaintiff's  land,  and 
that  the  plaintiff  was  one  of  the  petitioners ;  that  thej  caused  said 
highway  to  be  duly  surveyed,  laid  out,  and  established ;  that  the 
same  was  partly  constructed  at  the  commencement  of  this  suit, 
and  that,  at  the  point  where  the  defendants  conceded  it  crossed 
the  plaintiff's  land,  it  was  not  finished.  It  appeared  that  on 
the  east  line  of  the  plaintiff's  land  described  in  the  first  count  iu 
the  declaration,  there  was  an  old  highway,  running  northerly  and 
southerly,  which  was  built  and  in  use  before  the  plaintiff  bought 
said  land  ;  and  the  plaintiff  testified  that  he  never  claimed  to  own 
east  of  said  highway,  and  that  he  always  claimed  the  corner  at  or 
near  the  Castello  house  to  be  his  north-east  corner.  But  it  ap- 
{)eared  that  in  following  the  courses  mentioned  in  said  deed,  some 
portion  of  said  road,  and  in  some  places  land  east  thereof,  were 
included  in  said  deed.  The  main  controversy  was  as  to  the  own- 
ership of  said  old  road.  The  defendants  claimed  that  there  was 
a  mistake  in  the  fifth  course  in  the  plaintiff's  deed  ;  that  said 
course  should  be  N.  21^°  W.,  instead  of  N.  29°  E.,  and  gave  evi- 
dence tending  to  show,  that  a  line  run  upon  such  corrected  course, 
would  strike  the  shed  at  the  Castello  house,  while  a  line  run  upon 
the  course  mentioned  in  said  deed,  ended  two  or  three  rods  to  the 
northeast  of  said  house.  The  defendants  introduced  Judge  Ross 
as  a  witness,  who  testified  that  he  surveyed  the  land  for  the  plain- 
tiff and  Paddock  when  the  plaintiff  purchased ;  that  they  were 
l)oth  present,  and  that  he  gave  the  minutes  of  his  survey  to  Pad- 
dock, to  draw  the  deed  by ;  that  he  run  the  east  line  of  said  land 
over  the  brow  of  the  hill,  and,  substantially,  on  the  line  of  the 
fence  now  on  the  land,  and  that  said  line  so  run  by  him,  was  west 
of  said  highway  the  whole  distance.  The  defendants  used  some 
part  of  said  old  highway  in  the  construction  of  the  new  road,  and 
the  plaintiff  claimed  no  title  to  it  unless  it  was  embraced  in  his 
deed  from  Paddock.  Much  of  the  damage  claimed  by  the  plain- 
tiff, was  occasioned  by  the  taking  of  said  old  road. 

The  court  charged  the  jury,  among  other  things  not  excepted 
to,  that  notwithstanding  the  evidence  as  to  the  extent  of  the 
plaintiff's  claim  as  to  the  location  of  his  east  line,  he  would  be 
entitled  to  hold  so  far  as  the  courses  and  distances  set  forth  in  his 
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deed  from  Paddock  would  give  him,  and  that  the  courses  and  dis- 
tances as  given  in  said  deed,  controlled  his  right,  and  if  by  fol- 
lowing them,  some  part  or  all  of  said  old  road  was  conveyed,  he 
could  recover  damages  for  taking  the  same,  unless  he  consented 
to  the  taking  thereof  by  the  license  claimed  by  the  defendants ; 
to  which  the  defendants  excepted. 

Bdden  f  lie  and  Powers  ^  CHeed^  for  the  defendants. 

There  is  a  clerical  error  in  the  description,  and  parol  evidence 
is  admissible  to  show  it.  1  U.  S.  Dig.  481,  §  176.  Evidence  of 
the  circumstances  under  which  the  deed  was  executed,  is  also  ad- 
missible. Stanley  v.  Qreen^  12  Cal.  162.  Monuments  govern 
courses  and  distances,  as  matter  of  law.  Two  fixed  monuments 
are  referred  to  in  the  description — the  "  road,"  and  ilie  "  Cas- 
tello  comer."  In  starting  on  the  fifth  course,  the  "  Castello  cor- 
ner "  must  be  struck  at  all  hazards. 

If  the  description  is  not  sufficiently  certain  to  warrant  the 
court  in  defining  the  lines  of  the  land  conveyed,  then  it  becomes 
a  question  of  fact  for  the  jury,  and  evidence  of  the  practical  con- 
struction given  by  the  parties,  by  acts  of  ownership,  recognition 
of  measurements  or  boundaries,  and  their  declarations  as  to  the 
extent  of  their  claim,  is  admissible.  Opdyhe  v.  Steams,  41  Dutch. 
(N.  J.)  ;  Dimmitt  v.  Sashbrook,  2  Dana,  2 ;  Stone  v.  Clarkj  1 
Met.  378  ;  Kellogg  v.  Smithy  7  Cush.  375  ;  Waterman  v.  Johnson, 
13  Pick.  261 ;  1  Greenl.  Ev.  351,  in  notes.  And  the  expression 
of  quantity  will  aid  in  finding  the  intent.  1  Oreenl.  Ev.  supra. 
Judge  Ross's  survey  was  made  to  ascertain  the  quantity  of  land, 
and  by  correcting  the  fifth  course,  his  computation  is  verified. 

If  there  was  any  uncertainty  as  to  the  location  of  ''-  the  comer  " 
near  the  Castello  house,  or  as  to  the  lines  of  the  plaintiff's  land, 
it  should  have  been  submitted  to  the  jury  to  locate  them.  1  Shep- 
ley,  111 ;  Liuscott  v.  Femaldo,  5  Greenl.  496 ;  Claremont  v. 
Carlton,  2  N.  H.  373 ;  Blake  v.  Doherty,  5  Wheat.  359 ;  Hedge 
V.  Sims,  29  Ind.  674.  And  the  evidence  of  the  surveyor  who  ran 
out  the  land,  is  competent,  to  establish  both  the  location  of  the 
comer,  and  the  limits  of  the  plaintiff's  land.     1  U.  S.  Dig.  481, 
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§  151.     All  this  evidence  should  have  gone  to  the  jury,  without 
instruction  that  the  courses  in  the  deed  would  govern. 

0.  S,  ^  O,  (7.  Burke,  for  the  plaintiff. 

There  being  no  fixed  or  visible  monuments,  and  no  reference 
made  to  any  in  the  plaintiff's  deed,  and  none  claimed  by  the  de- 
fendant, the  courses  and  distances  as  given  in  the  deed,  must  govern 
and  control  the  plaintiff's  right  of  recovery  ;  and  no  parol  testi- 
mony was  admissible,  to  vary  or  contradict  the  deed.  2  Washb. 
Real  Prop.  631,  and  cases  cited  ;  Pingree  v.  Watkins,  17  Vt.  379. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  only  question  in  the  case  is  as  to  a  portion  of 
the  east  line  of  the  plaintiff's  land,  conveyed  to  him  by  Ephraim 
Paddock,  by  deed  dated  May  31,  1859.  The  case  states  that  no 
question  was  made  but  that  the  title  to  the  land  described  in  that 
deed,  was  conveyed  by  it  to  the  plaintiff..  The  point  made  by  the 
defendants'  couusel  is,  that  the  court  erred  in  charging  the  jury 
to  the  effect  that  the  plaintiff  would  hold  so  far  as  the  courses 
and  distances  set  forth  in  his  deed  from  Paddock,  would  give 
him.  In  determining  the  correctness  of  this  ruling,  it  must  be 
viewed  in  reference  only  to  the  portion  of  the  line  in  dispute. 
There  does  not  appear  to  have  been  any  dispute  about  the  start- 
ing point  mentioned  in  the  deed,  nor  as  to  the  first  four  lines 
therein  described.  The  third  line  from  the  starting  point,  is  de- 
scribed as  running  "  on  said  line  " — referring  to  the  line  between 
said  Paddock  and  Jesse  Cheney,  before  mentioned — "  south  58 
degrees  east,  about  eighteen  rods,  to  the  road."  The  next  course 
is  described  as  running  "  thence  north  seventeen  degrees  east, 
eight  rods  and  seventeen  links,  on  the  west  side  of  said  road." 
Thus  far  there  appears  to  have  been  no  dispute.  The  controversy 
was  as  to  the  line  between  this  point — the  commencement  of  the 
fifth  course — and  the  termination  of  the  ninth  course,  which 
course  is  described  as  running  north,  forty-six  and  a  half  degrees 
east,  seven  rods  and  seventeen  links,  to  the  corner  near  the  house 
formerly  owned  by  M.  Castello.  The  defendant  claimed  that 
there  was  a  mistake  in  the  fifth  course  in  the  deed  ;  that  it  should 
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be  north,  twenty-nine  degrees  icest^  instead  of  north,  twenty-nine 
degrees  east,  as  stated  in  the  deed.     It  sometimes  becomes  neces- 
sary, in  case  of  two  descriptions  in  a  deed  inconsistent  with  each 
other,  to  reject  one  as  the  false  description,  and  adopt  the  other 
as  the  true  one,  as  being  more  in  harmony  with  the  apparent  in- 
tention, gathered  from  the  whole  deed.     The  ground  on  which 
this  assumption  of  such  mistake  in  the  deed  is  mainly  based,  is, 
that  by  thus  altering  the  fifth  course,  and  then  running  the  four 
succeeding  lines  according  to  the  courses  indicated  in  the  deed, 
the  ninth    course  would  strike  the  shed  at  the  Castcllo  house ; 
while  running  all  these  lines  by  the  courses  named  in  the  deed, 
the  ninth  course  terminates  two  or  three  rods  to  the  north-east  of 
the  Castello  house.     It  cannot  be  said  that  this  termination  of  this 
line  is  inconsistent  with  the  courses  and  distances  called  for  in 
the  deed.     The  deed  describing  this  line  as  running  north,  forty- 
six  and  a  half  degrees  east,  seven  rods  and  seventeen  links,  to  the 
corner  near  (he  house  formerly  owned  by  M,   Cantello^  does  not 
call  for  a  line  terminating  at  the  Castello  house,  but  near  it.     It 
does  not  state  on  which  side,  or  in  what  direction  from  this  house 
the  line  terminates.     It  cannot  be  afiirmed  that  two  or  three  rods 
north-east  of  the  Castello  house,  is  not  near  it.     It  does  not  ap- 
pear that  the  point  where  the  line  run,  on  the  defendant's  theory, 
strikes  the  shed,  is  any  nearer  the  Castello  house  than  the  point 
is  where  the  line  run  according  to  the  courses  and  distances 
named  in  the  deed,  terminates.     But  even  if  it  were  a  little  nearer, 
it  would  be  an  unwarrantable  assumption  to  adopt  the  hypothesis 
of  the  defendant's  counsel,  and  thereby  change  the  location  of  the 
fifth  and  ninth  lines,  and  the  three  intermediate  lines,  from  their 
clear  and  explicit  location  by  the  courses  and  distances  specified 
in  the  deed.     Even  if  there  had  been  a  monument  described  in 
the  deed  near  the  Castello  house,  as  the  termination  of  the  ninth 
course,  and  its  location  shown,  it  would  only  control  the  course 
and  distance  of  the  single  line  described  as  reaching  it ;  it  would 
not  operate  back  to  disturb  the  location  of  previous  lines.    Where 
there  is  a  conflict  between  courses  and  distances  on  the  one  hand, 
and  monuments  on  the  other,  mentioned  in  the  description  in  the 
deed,  the  courses  and  distances  must  yield  to  the  monuments. 
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But  in  order  for  the  application  of  this  rule,  the  existence  and 
location  of  the  monuments  must  be  proved.  From  the  very  na- 
ture of  the  case,  parol  evidence  is  admissible  to  prove  this,  aod 
identify  the  monuments  described  in  the  deed.  If  they  once  ex- 
isted, but  have  been  destroyed  by  time  or  other  cause,  their  for- 
mer existence  and  location  may  be  shown  by  parol ;  and  if  clearly 
identified,  they  will  still  control  courses  and  distances.  But  if  no 
monuments  are  mentioned  in  the  deed,  or  if  mentioned,  and  their 
existence  and  location  are  not  shown,  the  courses  and  distances 
govern.  In  the  case  at  bar,  no  monument  is  mentioned  in  the 
deed,  as  already  stated,  that  is  shown  to  conflict  with  the  courses 
and  distances.  In  the  construction  of  a  deed,  in  order  to  warrant 
the  court  in  assuming  a  mistake  in  the  deed  in  the  course  of  a 
line,  and  substituting  another,  the  deed  itself,  or  the  deed  with 
proof  of  such  facts  as  are  competent  to  be  shown  in  aid  of  the 
construction  of  a  written  instrument,  must  contain  the  necessary 
elements  to  make  such  assumption  a  matter  of  legal  construction 
of  the  deed,  as  contradistinguished  from  matter  of  extrinsic  proof. 
The  case  at  bar  is  not  such  case.  The  other  evidence  relied  on 
by  the  defendant's  counsel  is  not  of  a  character  and  force  to  jus- 
tify rejecting  the  courses  and  distances  called  for  in  the  deed  on 
that  part  of  the  line  in  dispute,  there  being  no  monuments  to  con- 
flict with  them. 

Judgment  affirmed.  w 


Thomas  Bartlett  v.  John  B.  Woodward,  The  Town  op  Lyn- 
don, TRUSTEE,  and  SAID   WoODWARD    AND   DaNIEL 

G.  Waterman,  claimants. 

Trustee  Process.     Liability  of  Partnership  Demand  for  the 

Sole  Debt  of  one  of  the  Firm. 

The  defendant  oontraoted  in  his  own  name  with  the  tmsteei  to  build  a  bridge  for  the 
trustee.  W.  was  in  faot  partner  with  the  defendant  in  the  transaction,  but  the  trustee 
had  no  knowledge  of  it.  The  defendant  and  W.  both  worked  on  the  Job.  Be/df  that 
the  trustee  was  not  chargeable  for  any  part  of  the  contract  price,  in  a  suit  against  the 
defenduit  alone  for  his  sole  indebtedness. 
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Trustee  fbocess.  The  plaintiff  claimed  that  the  trustee  was 
indebted  to  the  defendant  for  building  a  bridge  in  said  town. 
The  defendant,  who  was  also  one  of  the  claimants,  and  said  Wat- 
erman claimed  that  said  indebtedness  was  to  them  jointly,  as 
partners.     The  commissioner  reported  as  follows  ; 

"  It  seems  that  the  town  of  Lyndon  built  a  bridge  in  the  fall 
of  1867 ;  that  the  contract  was  made  by  two  of  tlie  selectmen, 
Ingalls  and  Sanborn,  with  the  defendant,  as  the  plaintiff  claims, 
or  with  Woodward  <k  Waterman,  a  firm  composed  of  the  defend- 
ant and  Daniel  G.  Waterman  (a  partnership  formed  expressly  for 
the  contract),  as  is  claimed  by  the  defendant  and  the  claimants. 
The  question  as  to  with  whom  the  contract  was  made,  seems  to 
be  the  only  material  question  of  fact  in  dispute.  It  is  agreed 
that  the  town  was  to  pay  six  dollars  per  foot,  and  that  the  amount 
to  be  paid  was  8702 ;  and  that  t-^oO  of  this  sum  has  been  paid 
since  the  service  on  the  trustee — in  part  to  Woodward  and  in 
part  to  Waterman.  The  selectmen  first  applied  to  J.  C.  Morrison, 
who  declined  to  take  the  contract,  but  referred  them  to  W^oodward 
and  Waterman.  Ingalls  called  on  Waterman  to  inquire  about 
Woodward.  At  Ingalls'  request.  Waterman  wrote  Woodward 
concerning  the  matter,  and  received  a  reply  from  him,  requesting 
that  Ingalls  should  meet  him  at  the.  station  on  a  given  day.  In- 
galls did  meet  him,  and  took  him  to  the  bridge.  After  looking 
the  job  over,  Woodward  desired  to  see  Waterman  before  closing 
the  contract.  Ingalls  took  him  to  see  Waterman.  After  seeing 
Waterman,  Woodward  took  the  contract  on  the  terms  above  stated, 
as  Ingalls  understood,  for  himself  alone.  In  all  of  the  negotia- 
tions, Ingalls  did  not  understand  that  Waterman  was  a  party  to 
the  contract.  Sanborn  testified  that  Woodward,  aller  returning 
from  seeing  W^atorman,  said :  '  I  will  take  the  job,*  or,  '  We 
will  take  the  job,'  he  can't  say  which.  Woodward  and  Water- 
man both  testified  that  they  took  the  job  together ;  that,  by 
agreement  between  themselves,  each  was  to  have  f4  per  day 
while  they  worked,  and  Woodward  was  to  have  a  given  sum  for 
the  use  of  certain  machinery  belonging  to  him,  and  the  profit  or 
loss  was  to  be  shared  equally  between  them.  Waterman  worked 
all  the  time  till  the  job  was  finished.  Woodward  was  away  some 
eight  or  ten  days.  After  taking  the  contract.  Woodward  left 
Lyndon,  leaving  Waterman  to  hire  help  and  make  other  arrange- 
ments. Waterman  saw  Morrison  and  engaged  two  hands  of  him, 
stating  at  the  time  that  he  and  Woodward  were  to  build  the 
bridge  together.  The  two  liands  whom  Morrison  had  consented 
might  work  on  the  bridge,  went  to  see  Woodward  &  Waterman. 
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They  saw  Woodward,  who  was  unwilling  to  pay  them  the  price 
they  asl-ed,  till  he  had  seen  Waterman.  Failing  to  find  Water- 
man, they  saw  Woodward  again,  who  hired  them.  Before  the 
bridge  was  wholly  completed,  one  Horace  Baxter  (the  work  hav- 
ing been  suspended  for  some  reason)  offered  to  Waterman  to 
complete  it,  the  work  which  remained  uncompleted  being  that 
of  covering  the  bridge  with  shingle,  and  Waterman  hired  him  to 
finish  it  by  the  job.  Woodward  borrowed  money  at  the  suggestion 
of  Waterman,  and  on  the  credit  of  Woodward  &  Waterman,  to 
pay  the  help.      This  was  before  the  suit  was  brought. 

*'  Said  Baxter,  one  of  the  hands  that  Morrison  had  let  go,  sup- 
posed, from  his  conversation  with  Woodward  when  he  hired  him, 
that  he  liad  been  employed  by  Woodward  &  Waterman.  The 
following  letter  from  Waterman  to  Woodward,  dated  at  Lyndon, 
Sept  27,  1867,  is  put  into  the  case  on  the  call  of  plaintiff's  coun- 
sel, who  objected  to  witness,  John  B.  Woodward,  stating  its  con- 
tents : 

'* '  Mr.  Woodward, 

Dear  Sir : — There  is  a  town  bridge  to  be  built  here,  and 
no  one  ready  to  take  hold  of  it.  Can  you  come  up  and  work  by 
the  day,  if  we  could  not  get  it  by  the  job  ?  We  could  get  our 
own  price  if  you  could  come  immediately,  but  I  think  we  could 
do  better  to  take  it  by  the  job.     Write  me  by  return  mail. 

Daniel  G.  Waterman. 

"  '  You  can  have  the  work  all  yourself  if  you  wish.  Don't  fail 
to  write  on  receipt  of  this.  It  will  take  nearly  two  months  to  do 
the  work.  D.  G.  W.' 

"  Waterman,  in  his  testimony  used  in  the  chancery  suit,  which 
has  been  put  into  this  case,  testified  as  follows : .  *  Woodward 
came  and  closed  the  contract,  that  is,  he  and  I  closed  the  contract 
with  Mr.  Ingalls  ;  or  rather,  I  should  say,  he  went  to  Mr.  Ingalls 
and  closed  the  contract,  and  then  came  to  me  and  offered  me  a 
chance  to  go  in  with  him  on  the  terms  he  had  made.'  Testify- 
ing in  this  case  he  says :  '  Ingalls  asked  me  if  I  was  going  to 
work  for  Mr.  Woodward,  or  was  going  into  company  with  him  on 
the  job.     I  replied  that  I  was  going  in  company  with  him.' 

"  Mr.  Woodward  testified :  '  I  made  a  proposition  how  I  would 
build  it,  if  Mr.  Waterman  would  take  the  job  with  me.  They 
asked  me  if  I  wanted  to  see  Mr.  Waterman.  I  told  them  I  did, 
and  Ingalls  carried  me  up  to  Quimby's  to  see  him.  I  talked  with 
Mr.  Waterman,  and  we  agreed  to  take  the  job  together.  I  then 
closed  the  contract,  after  seeing  Mr.  Waterman.  I  told  Mr.  In- 
galls that  Waterman  and  I  had  agreed  to  take  the  job  together.' 
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"  Mr.  Ingalls  testified  that  Waterman  told  him  that  if  Wood- 
ward took  the  contract,  '  he  was  going  to  work  with  him,  or  for 
him,' — could  not  state  the  precise  language.  Ingalls  testified 
also  that  he  did  not  know  that  Waterman  had  taken  the  job 
with  Woodward — that  he  knew  no  man  in  the  contract  but  Mr. 
Woodward. 

"  I  find  from  all  the  evidence,  that  the  selectmen  of  Lyndon 
made  the  contract  with  Woodward  alone,  without  any  knowledge 
that  Waterman  was  to  share  in  the  undertaking.  I  also  find  that 
Woodward  &  Waterman  built  the  bridge  together,  agreeing  to 
share  the  profit  or  loss.  But  the  plaintiff  claims  that  even  under 
their  own  statement  of  the  relation  which  they  sustained  to  each 
other,  they  were  not  partners.  The  testimony  upon  this  point  is 
as  follows.     Mr.  Waterman  states  it  thus : 

"  '  It  was  agreed  that  each  should  hire  help,  and  we  were  to 
build  the  bridge  together,  and  if  there  was  any  profit  or  loss, 
we  were  to  share  it  equally.  I  was  to  pay  Mr.  Woodward  extra 
for  the  use  of  rigging  which  he  had.  Each  one,  that  is,  Mr. 
Woodward  and  myself,  were  each  to  have  the  same  price  per  day 
for  our  work.  If  one  worked  more  than  the  other,  he  was  to 
have  more  pro  rata.  It  was  agreed  that  we  were  to  reckon  our 
labor  at  $4  per  day.  It  was  agreed  that  Woodward  should 
have  at  the  rate  of  $2  per  day  for  his  rigging  and  tools  while 
they  were  in  actual  use.'     Mr.  Woodward  states  it  tlius : 

*' '  The  agreement  was  that  each  one  of  us  was  to  have  $4  per 
day  when  we  worked,  and  I  was  to  have  a  certain  allowance  for 
my  machinery,  and  the  profit  or  loss  was  to  be  equally  divided 
between  us.' 

*'  The  plaintiff*  claims  that  there  was  a  mere  pretence  of  partner- 
ship, to  cover  the  contract  price  from  attachment,  and  asks  the 
commissioner  so  to  find.  I  am  unable  so  to  find.  And  ho  also 
claims  that  the  contract,  as  stated  by  Woodward  <fe  Waterman, 
does  not  in  law  amount  to  a  partnership,  and  asks  the  commis- 
sioner to  so  find.  I  find  that  the  contract  between  Woodward  & 
Waterman  was  as  stated  by  them,  and  that  it  amounted  in  law 
to  a  partnership  as  between  them ;  but  that  the  partnership  was 
unknown  to  the  selectmen  of  Lyndon.  Claimant's  counsel  claim 
that  the  liability  of  the  town  was  to  Woodward  &  Waterman, 
and  that  even  if  the  selectmen  did  not  know  of  the  partnersiiip 
arrangement,  they  should  have  known  it,  or,  in  other  words,  they 
knew  enough  to  put  them  upon  inquiry,  and  that  pi'oper  in- 
quiry would  have  put  them  in  possession  of  the  fact,  and  that 
their  ignorance  of  the  fact  cannot  now  be  taken  advantage  of  by 
the  plaintifl*  in  this  suit ;  and  request  the  commissioner  so  to  find. 
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The  commissioner  does  not  so  find.  The  plaintiff  claims  that 
if  the  selectmen  supposed  that  Woodward  alone  was  the  contract- 
ing party  (and  the  commissioner  so  finds),  then  there  was  no 
privity  of  contract,  though  there  might  have  been  a  privity  of  in- 
terest between  Waterman  and  the  town,  and  that  Waterman  was 
simply  a  silent  partner  with  Woodward,  and  being  such,  could 
not  join  with  Woodward  in  an  action  against  the  town,  to  re- 
cover the  contract  price  for  building  the  bridge,  and  asks  the 
commissioner  so  to  find  ;  and  also,  that  since  Woodward  is  the 
only  person  who  could  maintain  an  action  against  the  town,  the 
town  must  be  adjudged  liable  as  trustee  for  the  contract  price 
of  building  the  bridge. 

"  Your  commissioner  decides,  as  matter  of  law,  that  Wood- 
ward &  Waterman  could  join  in  bringing  an  action  against  the 
town,  and  that  the  funds  in  the  hands  of  the  town  belonging  to 
the  firm  of  Woodward  &  Waterman,  namely,  the  contract  price 
of  building  the  bridge,  cannot  be  held  to  respond  to  the  claim 
of  the  plaintiff  in  this  suit  against  Woodward,  and  that  the  trustee 
should  be  discharged.  If  the  court  should  be  of  opinion  that  tlie 
commissioner  is  in  error  as  to  tlie  law,  and  should  rule  that  the 
trustee  should  be  held  liable  for  the  contract  price  of  the  building 
of  the  bridge,  then  your  commissioner  finds  that  the  trustee  should 
be  adjudged  liable  for  the  sum  of  $702." 

The  court,  Ross,  J.,  presiding,  rendered  judgment  on  the  re- 
port, pro  formuy  that  the  trustee  be  discharged  with  costs,  and 
allowed  costs  to  the  claimants.     Exceptions  by  the  plaintiff. 

The  plaintiff  pro  «g,  with  whom  was  Belden  ^  Ide^  insisted 
that  the  contract  having  been  made  by  the  defendant  alone,  he 
was  sole  contractor  with  the  town,  and  had  the  right  to  demand 
and  sue  for  the  contract  price  of  the  bridge  ;  that  the  defendant 
and  Waterman  could  not  maintain  a  joint  action,  because  there 
was  no  privity  of  contract  between  them  and  the  town ;  and  that 
they  were  not  partners  in  the  transaction. 

Geo.  W.  Cahoon^  for  the  trustee  and  claimants. 

The  defendant  and  Waterman  were  partners.  Parsons  Cent. 
156,  and  note  2  ;  Story  Part.  51, 52,  53  ;  Oriffith  v.  Buff  am  et  al. 
22  Vt.  181 ;  Duryea  v.  Whitcomb,  31  Vt.  395.  A  partnership 
may  be  limited  to  a  single  transaction.     Bowman  et  al.  v.  Bailey^ 
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10  Vt.  170 ;  Ripley  v.  Colhy,  23  N.  H.  438 ;  Morrison's  Dig. 
(N.  H.)  606,  §  2 ;  607,  §§  16, 17. 

Enough  transpired  to  put  the  town  upon  inquiry  as  to  who  was 
to  do  the  job,  and  to  whom  it  was  liable  for  the  price.  For  any 
breach  of  the  contract,  the  town  could  have  sued  the  firm,  or  the 
fim  the  town.  27  N.  H.  244  ;  38  lb.  286  ;  Morrison's  Dig.  607, 
§21;  1  Parsons  Cont.177,  and  note  y ;  Cottrill  v.  Vanduzen  et 
al  22  Vt.  611 ;  Eicks  et  al.  v.  Crane  et  al.  17  Vt.  449. 

There  was  a  privity  of  contract  between  Waterman  and  the 
town.  Story  Part.  165, 167  ;  Watson  Part.  (2d  ed.)  168  ei  seq. 
Collyer  Part.  10,  12,  212,  313.  A  dormant  partner  can  bo 
joined  as  defendant,,  and  can  join  as  plaiutifiT.  Story  Part.  361, 
§§  241,  242,  and  note  1 ;  Cothay  et  ah.  v.  Fennell  et  ah,  10  B. 
k  C.  671 ;  Lloyd  v.  Ashby  et  ah.  2  B.  A  Ad.  23 ;  Beckham  v. 
Knight,  4  Bing.  74  ;  Collyer  Part.  393,  §  42 ;  Parsons  Part.  23, 
note  a,  301 ;  Sylvester  v.  Smithy  9  Mass.  119  ;  Everett  v.  Chapman, 
6  Conn.  347 ;  Morrison's  Dig.  609,  §  62 ;  Boardman  v.  Keeler, 
2  Vt.  66  ;  Billiker  v.  Loop,  6  Vt.  116  ;  Lapham  v.  Ghreen,  9  Vt. 
407  ;  Oriffith  v.  Buffam  et  al,  supra. 

A  joint  debt  cannot  be  the  subject  of  trustee  process  in  a  suit 
against  one  of  the  parties  to  whom  the  debt  is  due.  Town^  v. 
Leach  et  al.  32  Vt.  748  ;  Fairchild  et  al.  v.  Bascomb  et  al.  37  Vt. 
407 ;  19  N.  H.  133. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  commissioner  has  found  that  the  contract  for 
building  the  bridge  was  entered  into  by  the  trustee  with  Woodward 
alone,  without  any  knowledge  that  Waterman  was  to  share  in  the 
undertaking ;  and  that  Woodward  and  Waterman  built  the  bridge 
tc^ther,  under  an  agreement  to  share  in  the  profit  and  loss,  which 
makes  them  partners  in  the  construction  of  the  bridge.  The 
commissioner  has  not  directly  found  whether  Woodward  and  Wat- 
erman were  partners  at  the  time  the  contract  was  entered  into  in 
the  name  of  the  town  as  one  party,'  and  in  the  name  of  Woodward 
as  the  other  party.  If  the  partnership  existed  at  the  time  the 
contract  was  entered  into.  Waterman  was  a  secret  partner  in  the 
oontract ;  and  Woodward,  in  entering  into  the  contract  in  his  own 
15 
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name,  was  acting  as  the  agent  of  the  partnership,  consisting  of 
Woodward  and  Waterman,  and  bound  them  both  alike  to  the  fulfill- 
ment of  the  contract ;  so  that  the  town  could  have  maintained  an 
action  against  both,  for  a  non  or  mal-fulfiUment  of  the  contract ; 
and  they  could  maintain  an  action  as  partners  against  the  town 
for  the  recovery  of  the  price  for  building  the  bridge.  The  major- 
ity of  the  court  think  that  the  facts  found  by  the  commissioner, 
make  Woodward  and  Waterman  partners  at  the  time  the  contract 
was  entered  into  by  Woodward  in  his  name  alone.  If  such  is  the 
result  of  the  facts  found  by  the  commissioner,  the  debt  which  would 
become  due  from  the  town  by  the  construction  of  the  bridge  was, 
by  the  contract,  a  debt  due  to  Woodward  and  Waterman  as  part- 
ners, and  one,  as  regards  the  town,  the  collection  of  which  they 
could  enforce  in  the  name  of  Woodward  alone,  because  the  con- 
tract was  made  in  his  name,  or  in  the  name  of  Woodward  & 
Waterman  as  partners  contracting  under  the  name  of  Woodward. 
Whichever  way  the  suit  might  be  brought,  the  town  would  be 
entitled  to  all  the  set-offs  and  equities  which  it  could  have  if  the 
suit  was  brought  in  the  name  of  Woodward  alone.  The  indebt- 
edness from  the  town,  by  the  contract,  was  to  the  two  as  partners, 
and  could  not  be  attached  by  the  plaintiff  as  the  sole  debt  of  Wood- 
ward, and  the  trustee  was  properly  discharged,  and  the  claimants 
allowed  to  hold  the  indebtedness  from  the  town.  Towns  v. 
Leach  J  truBtees  and  claimant^  32  Vt.  747.  If,  on  the  other  hand, 
as  I  think,  the  result  of  the  facts  found  by  the  commissioner  places 
the  formation  of  the  partnership  between  Woodward  and  Water- 
man immediately  subsequent  to  the  making  of  the  contract  be- 
tween the  town  and  Woodward,  Waterman  could  not  be  a  party 
to  that  contract  by  reason  of  being  the  secret  partner  of  Wood- 
ward, inasmuch  as  the  partnership  did  not  exist  at  the  time  the 
contract  was  made;  and,  therefore.  Woodward  could  not  have 
been  his  agent,  or  the  agent  of  the  partnership,  in  making  the 
contract  in  his  own  name.  Nevertheless,  the  fact  remains,  as 
found  by  the  commissioner,  that  the  contract  was  entirely  per- 
formed by  Woodward  and  Waterman  as  partners,  and  the  entire 
indebtedness  from  the  town  created  by  the  performance  of  the 
contract  belongs  to  them  as  partners.    The  indebtedness  of  the 
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town  never  was  perfected  in,  and  of  right  never  belonged  to 
Woodward  alone,  except  nominally.  Under  the  doctrine  estab- 
lished in  Smith  v.  Foster^  36  Vt.  705,  Woodward  and  Waterman 
could  maintain  an  action  in  their  joint  names  against  the  town 
for  the  recovery  of  this  indebtedness,  allowing  to  the  town  all 
the  set-offs  and  damages  which  it  might  be  entitled  to  under  the 
contract  against  Woodward  alone.  If  this  indebtedness  had 
been  created  by  Woodward  alone,  or  had,  rightfully,  at  one 
time  belonged  to  him  alone,  and  Waterman  had  purchased 
one  half  of  it,  or  a  joint  interest  in  it,  he  would  have  been 
obliged  to  have  notified  the  town  of  such  purchase,  to  have  pro- 
tected it  from  attachment  by  the  trustee  process  as  a  debt  due  to 
Woodward.  But  the  indebtedness  having  been  created  by  the 
performance  of  the  contract  by  Woodward  &  Waterman  as  part- 
ners, there  has  never  been  any  purchase  or  transfer  of  an  indebt- 
edness of  the  town  from  Woodward  to  Woodward  &  Waterman ; 
and  hence  no  occasion  for  Woodward  &  Waterman  to  notify  the 
town  that  such  indebtedness  belonged  to  them.  The  indebtedness 
of  the  town  has  never  belonged  solely  to  Woodward,  or  been  his 
sole  property.  The  trustee  process  only  operated  to  attach  the 
individual  or  sole  rights  or  property  belonging  to  Woodard  in  the 
hands  of  the  town  at  the  time  of  the  service  thereof.  There 
were,  and  never  had  been,  any  such  rights  or  property  in  the 
hands  of  the  trustee.  Hence,  in  whichever  light  the  facts  found 
by  the  commissioner  are  viewed,  the  result  is  the  same :  that  the 
trustee  was  properly  discharged,  and  the  claimants  allowed  to 
hold  the  indebtedness  due  from  the  town. 
The  judgment  of  the  county  court  is  affirmed. 
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James  B.  Dow  v.  School  District  No.  12  in  Walden. 
Practice.     Service  of  Process,     Charge  of  Court. 

Wh.en  a  case  is  entered  In  the  county  oonrt  after  the  time  preeorlbed  by  the  roles  of  prao- 
tioe  fbr  filing  dilatory  pleas,  leave  to  file  suoh  pleas  must  be  reserved  by  order  of  court, 
or  the  rl^t  is  waivod. 

SembUSf  if  the  county  court  sustain  a  motion  to  dismiss,  and  Uie  record  shows  that  It  was 
not  properly  filed,  the  supreme  court,  on  exceptions,  will  hold  it  error. 

A  writ  was  served  on  a  school  district  by  attaching  certain  personal  property  of  the  dis- 
trict, and  leaving  a  true  and  attested  copy  of  the  writ,  with  the  officer's  return  thereon, 
at  the  house  of  the  then  usual  abode  of  tho  clerk  of  said  district,  in  the  hands  of  his 
wife.    HeUf  that  the  service  was  good. 

The  county  court  in  charging  the  jury,  remarked,  that  they  recollected  no  evidence  upon 
a  certain  point,  unless  it  was  certain  evidence,  which  the  court  referred  to.  Held,  no 
error. 

Assumpsit  to  recover  for  building  a  school-house  for  the  de- 
fendant. The  defendant  by  their  attorney,  filed  a  motion  to  dis- 
miss, because  "  the  writ,  as  appears  by  the  return  thereon,  which 
is  referred  to,  was  served  by  delivering  a  copy  thereof  to  the  wife 
of  the  clerk  of  said  district,  and  was  never  served  in  any  other 
manner  than  above  stated."  The  return  on  th*e  writ  showed  that 
the  officer  attached  certain  personal  property  of  the  defendant, 
and  that  he  ''  left  a  trae  and  attested  copy  of  said  writ  at  the 
house  of  the  then  usual  abode  of  Samuel  Harrington,  the  clerk  of 
school  district  No.  12  in  said  Walden,  with  said  clerk's  wife,  a 
person  of  sufficient  discretion  to  receive  the  same,  then  resident 
therein,"  with  his  return  thereon  indorsed.  At  the  June  term, 
1871,  Ross,  J.,  presiding,  the  case  was  heard  on  demurrer  to  said 
motion,  and  the  motion  overruled ;  to  which  the  defendant  ex- 
cepted. It  did  not  appear  upon  what  ground  the  motion  was 
overruled.  The  defendant  then  pleaded  the  general  issue  with 
notice ;  and  at  the  June  term,  1873,  Ross,  J.,  presiding,  there 
was  a  trial  by  jury  and  verdict  for  the  plaintiff.  The  plaintiff 
gave  evidence  tending  to  show  that  he  built  a  school-house  for  the 
defendant  in  accordance  with  a  certain  contract,  and  that  there 
was  a  balance  due  him  for  the  same.  He  also  gave  evidence  tend- 
ing to  show  an  acceptance  of  the  school-house  by  the  building 
committee,  and  by  the  defendant.    The  school-house  was  to  be 
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built  in  a  ^^  thorough  and  workmanlike  manner."  The  defendant 
gave  evidence  tending  to  show  that  the  house  was  not  properly 
painted,  that  the  plastering  was  thin,  badlj  cracked,  and  poorly 
put  on,  and  that  the  house  was  cold ;  that  there  were  large  cracks 
in  the  floor,  by  reason  of  the  upper  tier  of  boards  not  being  laid 
80  as  to  cover  the  cracks  in  the  lining,  and  by  reason  of  the 
shrinking  of  the  boards  ;  that  the  clapboards  shrank  badly,  and 
that  there  were  cracks  in  the  roof  where  the  snow  blew  in  to  some 
extent.  The  court,  among  other  things  not  excepted  to,  charged 
the  jury  that  if  they  found  the  building  committee  accepted  said 
house,  as  the  plaintiff's  evidence  tended  to  show  they  did,  it  would 
be  an  acceptance  by  the  defendant,  and  bind  the  defendant,  unless 
there  were  defects  in  the  materials  used,  or  construction  of  the 
house,  unknown  to  the  building  committee,  and  which  they  could 
not,  with  reasonable  diligence,  discover  while  making  the  exam- 
ination of  the  house  for  the  purpose  of  accepting  the  same.  The 
court  then  remarked,  that  they  did  not  recollect  any  evidence  of 
any  such  defects,  unless  it  was  that  the  lumber  was  not  properly 
seasoned.  To  this  remark  by  the  court,  the  defendant  excepted. 
The  court  also  told  the  jury  that  the  words,  ^^  thorough  and  work- 
manlike manner,"  were  to  be  construed  with  reference  to  the  kind 
of  work  to  be  done,  the  quality  of  the  materials  to  be  used,  and  the 
place  where  the  house  was  to  be  located,  and  they  wore  to  deter- 
mine what  the  parties  reasonably  understood  by  the  use  of  those 
words,  having  reference  to  the  foregoing  particulars.  To  this  the 
defendant  excepted.  The  court  instructed  the  jury  in  other  re- 
spects to  the  acceptance  of  the  defendant. 

,  for  the  defendant. 


The  court  below  overruled  the  motion  to  dismiss,  on  the  ground 
that  it  was  a  plea  to  the  jurisdiction,  and  that  the  right  to  plead 
it  was  waived  by  appearing  by  attorney.  In  this  we  think  there 
was  error.  A  plea  to  the  jurisdiction  raises  a  question  as  to  the 
right  of  the  court  to  adjudicate  upon  the  question  at  issue,  and 
denies  the  authority  of  the  court  over  the  parties  or  subject-mat- 
ter of  the  suit,  no  matter  what  the  process  may  be.  In  this  case 
the  authority  of  the  court  is  perfect,  and  the  wrong  complained 
of  is  in  the  manner  of  bringing  the  matter  before  the  court. 
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.  The  motion  was  good  in  substance.  Where  the  statute  has 
prescribed  the  manner  of  service,  it  must  be  strictly  followed,  or 
the  attempted  service  is  void.  Leaving  a  copy  with  the  wife  of  a 
corporation  clerk,  is  not  a  service  on  the  corporation.  Charles- 
ton v.  Lurienhurgh^  21  Vt.  488  ;  Fairfield  v.  King^  41  Vt.  611  ; 
Gen.  Sts.  ch.  38,  §  24. 

Where  there  is  evidence  tending  to  prove  a  fact,  like  the  evi- 
dence of  the  concealed  defects  in  question,  it  is  error  for  the  court 
to  tell  the  jury  that  they  recollect  no  such  evidence.  It  is  in  effect 
deciding  a  question  of  fact,  which  is  the  province  of  the  jury  ; 
or  at  least,  it  tends  strongly  to  mislead  the  jury,  and  induce  them 
to  ignore  evidence  which  the  presiding  judge  forgets. 

,  for  the  plaintiff. 


The  service  of  the  writ  is  good,  Gen.  Sts.  ch.  33,  §  24. 

The  defendant  waived  its  right  to  object  to  any  informality  of 
service,  by  not  filing  its  motion  to  dismiss  on  or  before  the  third 
day  of  the  term,  as  required  by  the  rule  relating  to  dilatory 
pleas.  Pollard  v.  Wilder^  17  Vt.  48  ;  Wheelock  v.  Seara^  19  Vt. 
550  ;  Landon  v.  Roberts^  20  Vt.  286 ;  University  of  Vermont  v. 
Joslyn^  21  Vt.  52  ;  Wires  et  al,  v.  Farr^  24  Vt.  645  ;  Morse  v. 
Nash  ^  Tr.  30  Vt.  76. 

There  is  no  error  in  the  court's  making  the  remark  complained  of. 

The  charge  of  the  court  as  to  the  construction  of  the  contract, 
was  correct.  Roberts  v.  Button  et  als.  14  Vt.  195  ;  Hinsdale  v. 
Partridge^  lb.  547  ;  Austin  v.  WJieelerj  16  Vt.  95  ;  Lowry  et  al, 
v.  Adams^  22  Vt.  160  ;  Johnson  v.  Newfane^  40  Vt.  9. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  This  action  is  assumpsit  to  recover  pay  for 
building  a  school-house. 

I.  The  defendant  moved  to  dismiss  the  suit  for  want  of  legal 
service.  The  motion  to  dismiss  was  filed  on  the  11th  of  July, 
and  more  than  a  month  after  the  time  for  filing  dilatory  pleas,  by 
the  rules  of  practice,  had  elapsed.  The  defendant  claims  that  the 
case  was  entered  on  the  docket,  out  of  time,  and  that  the  motion 
was  filed  seasonably  after  the  case  was  entered.     The  case  could 
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not  properly  be  entered  after  three  days,  except  by  leave  of  the 
court :  and  if  the  right  to  file  dilatory  pleas  was  not  reserved  by 
order  of  court,  at  the  time  leave  to  enter  was  granted,  it  would 
be  waived.  Wheelock  v.  Sears^  19  Vt.  559.  And,  it  seems,  if 
the  county  court  sustain  the  motion  to  dismiss,  and  the  record 
shows  it  was  not  seasonably  filed,  the  supreme  court,  on  excep- 
tions, will  hold  it  error.  Pollard  v.  Wilder y  cited  in  Montpelier 
V.  AndreivBy  16  Vt.  605. 

n.  But,  waiving  all  exceptions  to  the  time  of  filing  the  plea 
or  motion,  and  to  the  sufficiency  of  the  motion  (which  may  well 
be  questioned),  we  think  the  service  of  the  writ  good.  The  stat- 
ute provides  that  ^'  all  writs  against  a  coiporation  shall  bo  served 
by  leaving  a  copy  with  the  clerk  thereof,  unless  he  be  absent  from 
tlie  state."  This  writ  issued  and  was  served  as  an  attachment. 
The  22d  sec,  ch.  33,  Gen.  Sts.  provides,  in  such  case,  that  "  a 
copy  of  the  attachment,  and  a  list,  <&c.,  shall  be  delivered  to  Uic 
party  whose  goods  or  chattels  are  so  attached,  or  left  at  the 
house  of  his  then  usual  abode,  as  is  directed  in  case  of  sum- 
mons." The  attachment  of  property  of  tlie  defendant  gave  juru- 
diction  to  the  court  over  the  subject-matter  of  the  attachment. 
There  is  no  suggestion  or  reason  to  believe  that  the  clerk  was  al)- 
seiit  from  the  state,  and,  therefore,  the  service  could  not  have 
been  made  otherwise  than  upon  the  clerk.  And  it  cannot  reason- 
ably be  assumed  that  when  the  clerk,  by  severe  sickness  or  tem- 
porary insanity,  was  rendered  incapable  of  receiving  a  copy  ;  or 
when  temporarily  absent  from  home,  the  officer,  perhaps  on  the 
last  day  of  service,  had  made  an  attachment  and  was  unable  to 
find  him,  that  the  statute  had  made  no  provision  for  serving  the 
process.  The  twenty-fourth  section  provides  upon  what  officer  or 
person,  process  against  a  corporation  shall  be  served  ;  and  if  it  be 
impossible  to  deliver  a  copy  of  the  attachment  to  such  officer  m 
persouj  then  the  officer  shall  leave  it,  under  the  general  direction 
of  the  statute  for  serving  process,  "  at  the  house  of  his  usual 
abode,  with  some  person  of  sufficient  discretion  then  resident 
therein  " ;  and  if  there  be  no  such  person,  then  he  shall  lodge  the 
same  therein,  ^'  in  such  situation  as  the  defendant  will  most  prob- 
ably receive  it."     And  the  manner  of  service  is  required  to  be 
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particularly  stated  in  the  return.  The  statute  specifies  the  differ- 
ent manner  of  service  upon  the  person  who,  by  law,  is  entitled  to 
the  notice,  whether  he  be  the  defendant,  or  an  officer  of  the  de- 
fendant corporation.  And  if  the  copy  cannot  be  delivered  to  the 
person^  it  must  be  so  "  lodged  "  that  he  "  will  most  probably  re- 
ceive it."  And  if  he  does  receive  it,  it  is  personal  service.  It 
is  not  complained  that  the  clerk  did  not  receive  the  copy  of  the 
attachment  left  with  his  wife.  But,  having  had  due  notice,  the 
defendant  appears  and  answers  to  the  process,  and  after  a  month's 
deliberation,  conceives  some  technical  insufficiency  in  the  ^^  man- 
ner "  of  service.  We  think  the  defendant's  motion  is  founded  in 
neither  equity  nor  good  law. 

III.  It  is  admitted  that  the  charge  of  the  court  properly  stated 
.the  defence  to  the  jury,  and  that  an  acceptance  of  the  house 
would  conclude  the  defendant,  unless  there  were  secret  defects 
which  inspection  would  not  discover.  But  the  defendant  excepts 
to  the  remark  of  the  judge,  that  *^  he  did  not  recollect  of  any  evi- 
dence of  such  defects,  unless  it  was  that  the  lumber  was  not 
properly  seasoned."  It  is  not  apparent  that  there  was  other 
evidence  properly  bearing  on  that  part  of  the  case ;  and  if  there 
had  been  such  evidence,  the  remark  of  the  court  would  be  a  mis- 
take, but  not  a  subject  of  error.  In  the  resume  of  evidence,  it 
cannot  be  expected  that  every  circumstance  will  be  remembered 
and  stated  to  the  jury  by  the  court.  But  when  the  court,  in  re- 
capitulating the  evidence,  states  that  it  is  all  he  ''  remembersj^  but 
leaves  the  jury  to  determine  the  fact,  upon  the  weight  of  evidence 
as  they  had  heard  it,  it  cannot  be  assigned  as  error,  if  the  court 
should  overlook  some  testimony  bearing  upon  the  issue. 

We  find  no  error,  and  ihe  judgment  of  the  county  court  is 
affirmed. 


AUGUST  TERM,il873.  113 


Bwle  9,  Qftout, 


A.  A.  Eablb  v.  Wm.  W.  Grout. 
Privileged  Communications.    Principal  and  Agent. 

la  Older  to  make  oommimioatioiis  to  oonxiflel  privileged,  they  mnst  be  made  to  them  oon- 
fdontfalljy  as  oounael ;  the  relation  of  attorney  and  client  most  exist  at  the  time ;  and 
the  eommnBieatlon  mnat  be  made  for  the  porpoae  of  obtaining  adrioe  in  regard  to  le- 
ffl  rlS^ta.  ▲  general  retainer  in  the  matter  as  to  which  advice  is  sought,  is  not  neo- 
tmny ;  bat  the  attorney  most  be  oonnsel  In  that  matter,  and  the  communication  oiade 
to  blm  as  sneh. 

Tbe  IkelB  thftt  make  oommunications  priyileged,  must  be  proved,  and  the  burden  lies  on 
Um  who  aeeks  to  exclude  them  as  evidence  because  they  are  privileged. 

TIm  deolaratlons  of  an  agent  are  admissible  against  his  principal.  If  made  in  the  execu- 
tion of  his  BBBOOj ;  but  not,  if  made  aftenfards. 

Assumpsit  upon  an  alleged  contract  on  the  part  of  the  defend- 
ant to  act  as  the  plaintiff's  agent  in  the  purchase  of  the  St.  Johns- 
buy  Times,  a  newspaper  published  at  St.  Johnsbury.  Breaches, 
that  the  defendant  purchased  said  paper  for  himself,  and  not  for 
the  plaintiff;  that  the  defendant  and  one  G.  B.  Bullard  purchased 
it  together ;  and  that  the  defendant  assisted  the  said  Bullard  to 
purchase  it.  Plea,  the  general  issue,  and  trial  by  jury,  June 
term,  1873,  Boss,  J.,  presiding. 

On  trial  it  appeared  that  in  1870,  one  E.  L.  Hovey  was  the 
proprietor  of  a  newspaper  printed  at  St.  Johnsbury,  called  the 
St.  Johnsbury  Times,  and  that  the  plaintiff,  during  the  summer  of 
that  year,  was  negotiating  with  said  Hovey  for  the  purchase  of 
said  paper ;  that  said  Bullard  had  talked  of  taking  an  interest  in 
said  paper  in  connection  with  said  Hovey,  L.  B.  Harrington,  and 
A.  Bopes,  and  also  that  said  Bullard  and  Harrington  had  talked 
and  speculated  about  purchasing  the  paper  together ;  that  the 
plaintiff  and  the  defendant  resided  at  that  time  at  Barton,  the 
plaintiff  being  an  editor,  and  the  defendant  a  lawyer,  and  that 
their  relations  were  intimate  and  friendly.  The  plaintiff  testified 
in  substance  that  about  August  1, 1870,  the  defendant  agreed  to 
assist  him  in  his  negotiations  for  the  purchase  of  said  paper,  and 
to  act  as  his  agent  and  attorney  in  that  behalf.  This  the  defend- 
ant denied,  and  called  several  witnesses  whose  testimony  tended 
to  show,  that  before  this  suit  was  brought,  the  plaintiff,  on  various 
16 
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occasions,  complained  of  the  defendant  in  regai*d  to  ihe  sale  of 
said  paper ;  that  the  defendant  had  treated  him  meanlj,  and  had 
gone  back  on  him,  but  did  not  claim  on  such  occasions  that  the 
defendant  specially  agreed  to  help  him,  or  that  the  plaintiff  had 
specially  employed  the  defendant  to  help  him  in  the  purchase  of 
the  paper ;  and  among  the  witnesses  thus  called,  was  J.  B.  Rob- 
inson, an  attorney  residing  at  Barton,  by  whom  the  defendant 
offered  to  prove  that  the  plaintiff  had  admitted  to  him  that  the 
defendant  was  not  employed  to  act  as  his  attorney  and  agent  in 
the  matter.  On  cross-examination  of  the  plaintiff,  his  attention 
was  called  to  a  conversation  with  Robinson,  and  he  admitted  that 
he  had  never  employed  Robinson  in  this  suit.  Robinson  testified 
as  follows  :  ''  I  never  understood  Mr.  Earle  consulted  or  retained 
me  in  this  matter.  I  have  done  collecting  for  him.  He  has  dis- 
cussed his  matters  with  General  Grout,  fully.  We  had  conversa- 
tion both  before  and  after  he  bought  the  Times.  It  was  after  he 
began  to  complain  of  the  general.  Can  't  state  the  substance  of 
some  things  he  said.  Think  along  at  first  he  did  n't  claim  any 
legal  liability  of  the  general,  but  that  he  had  betrayed  him.'* 
The  plaintiff  objected  at  this  point  to  the  witness  being  allowed 
to  testify.  The  witness  proceeded  to  state :  "  I  never  understood 
I  was  counsel,  or  to  be  counsel  in  this  matter.  He  talked  over 
his  matter  with  Grout,  and  discussed  with  me  Grout's  liability. 
This  was  in  my  office.  I  was  doing  his  collecting,  generally,  and 
he  had  consulted  me  about  other  matters."  The  above  is  all  of 
Robinson's  testimony  bearing  upon  his  relation  to  the  plaintiff  as 
counsel  in  this  matter.  The  plaintiff  objected  to  the  witness  tes- 
tifying to  what  the  plaintiff  told  him  upon  this  point  of  employ- 
ment, on  the  ground  that  it  was  privileged,  and  the  court  excluded 
the  evidence  ;  to  which  the  defendant  excepted. 

It  also  appeared,  that  on  the  Thursday  or  Friday  next  preceding 
August  27,  1870, — which  was  Saturday — the  plaintiff  informed 
the  defendant  that  he  had  about  concluded  to  trade  with  Hovey 
for  said  paper  at  $6000 ;  that  he  was  to  pay  $1000  down,  and 
give  his  notes  for  $5000 ;  that  if  it  was  a  trade,  Hovey  was  to  let 
him  know  by  letter  the  Saturday  night  then  next — August  27 — 
and  that  if  Hovey  wrote  him  he  could  have  the  office,  he  vranted 
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the  defendant  to  go  to  St.  Johnsburj  on  the  Monday  following, 
and  sign  his  notes  and  make  writings.  Defendant  admitted  this, 
and  testified  that  he  told  plaintiff  that  if  Hovey  let  him  have  the 
office,  he  would  go  to  St.  Johnsbury,  make  the  writings  for  its 
transfer,  and  sign  plaintiff's  notes. 

It  appeared  from  the  testimony  of  said  Hovey  and  BuUard, 
witnesses  called  for  the  defendant,  that  on  said  Saturday,  Hovey 
sold  said  office  to  said  BuUard  at  the  same  price  the  plaintiff  was 
to  have  paid  for  it,  and  with  the  same  terms  of  payment,  except 
that  Bullard  bought  certain  accounts  due  the  office  for  subscrip- 
tions and  advertising,  which  were  not  included  in  his  trade  with 
the  plaintiff,  although  the  plaintiff  testi^d  he  told  Hovey  he 
would  buy  the  accounts,  but  no  price  was  agreed  upon.  The 
plaintiff  admitted  that  he  received  no  letter  from  Hovey  on  Satur- 
day night,  and  had  no  occasion  for  the  defendant  to  go  to  St. 
Johnsbury  on  Monday. 

The  plaintiff  claimed  that  the  defendant  bought  the  office  of 
Hovey,  either  himself  or  through  Dr.  Bullard,  or  that  he  was 
somehow  interested  in  the  original  purchase  from  Hovey,  just  how 
or  in  what  manner  he  did  not  claim  to  define.  He  also  claimed 
that  Dr.  Bullard  was  the  agent  of  the  defendant  to  manage  the 
paper  and  conduct  it  editorially,  and,  more  particularly,  that  he 
was  his  agent  to  employ  said  Harrington  to  assist  in  the  manage- 
ment of  the  paper  editorially,  and  it  appeared  that  Harrington 
was  connected  with  the  paper  about  ten  weeks,  as  one  of  the  ed- 
itors and  proprietors.  Upon  this  point  Hovey  testified  in  sub- 
stance, that  he  sold  the  office  to  Dr.  Bullard,  and  did  not  in  any 
way  know  the  defendant' in  the  transaction,  except^as  he  made  the 
bill  of  sale  and  signed  notes,  as  hereinafter  stated,  and  that  he 
sold  to  Bullard,  because  in  his  trade  with  him,  he  sold  accounts, 
and  also  because  he  preferred  to  have  the  paper  fall  into  Bullard's 
hands.  Bullard  testified  in  substance,  that  previous  to  closing  his 
trade  with  Hovey — August  27 — he  and  the  said  Harrington  had 
talked  of  buying  the  paper  together,  aud  also  with  other  parties. 
Harrington  admitted  that  he  and  Bullard  had  speculated  about 
buying  the  paper  together,  both  before  and  after  the  sale  by  Hovey, 
bat  that  on  his  part  it  did  not  go  beyond  speculation,  as  he  had 
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not  the  funds  to  buy  with.  Dr.  Bullard  further  testified  that  on 
Saturday,  August  27th,  he  learned  from  L.  W.  Rowell,  who  was 
foreman  in  the  office  with  Hovey,  that  Hovey  was  about  selling  to 
Earle,  and  thereupon  proceeded  to  make  a  trade  with  Hovey. 

It  appeared  from  Hovey's  testimony,  that  he  should  have  let 
Earle  have  the  office,  and  should  have  sent  him  a  letter  Saturday 
night, — in  fact  that  he  had  one  written, — ^if  Bullard  had  not  taken 
it.  It  appeared  from  Harrington's  testimony  and  from  BuUard's, 
that  if  the  plaintiff  had  the  office,  the  defendant  was  to  sign  his 
notes  and  make  the  writings,  and  that  Hovey  asked  for  a  signer 
on  Bullard's  notes,  and  told  him  that  the  defendants  name  on 
said  notes  would  be  satisfactory  to  him,  and  that  Bullard  said  that 
ho  thought  that  he  could  get  the  defendant  to  sign  his  notes,  and 
that,  at  Bullard's  request,  the  defendant  came  to  St.  Johnsbury 
on  the  following  Monday,  and  drew  the  bill  of  sale.  It  further 
appeared  that  the  defendant  signed  the  five  $1000  notes  given  for 
said  office,  first,  which  came  about,  as  the  defendant's,  Hovey's, 
and  Bullard's  testimony  tended  to  show,  as  follows :  after  the 
bill  of  sale  was  completed,  Bullard  and  Hovey  stepped  into  an 
adjoining  room,  and  were  taking  an  account  of  some  job  stock, 
and  while  there  the  defendant  drew  the  notes,  and  it  being  about 
train  time,  signed  them  and  left  them  upon  the  table  and  went 
home  on  the  train,  and  that  when  Bullard  signed,  he  wrote  his 
name  after  that  of  the  defendant.  None  of  the  notes  were  pro- 
duced on  trial,  and  it  did  not  appear  whether  there  was  a  space 
for  Bullard  to  sign  above  the  defendant's  name  or  not.  It  ap- 
peared that  the  $1000  paid  down  was  taken  from  the  bank  on 
that  day,  and  %  note  given  for  it,  which  the  defendant  did  not  sign ; 
and  that  on  a  subsequent  day.  Dr.  Bullard  gave  said  Hovey  a  note 
for  eleven  or  twelve  hundred  dollars  for  the  accounts,  which  the 
defendant  did  not  sign. 

The  defendant  and  the  said  Bullard  both  testified,  that  at  the 
time  of  the  sale  by  said  Hovey  on  the  27th  August,  the  defendant 
had  no  interest,  direct  or  indirect,  in  said  office,  but  that  on  the 
last  of  September,  1870,  the  defendant  did  become  interested 
therein  in  the  following  manner.  The  defendant  claimed,  and  his 
testimony  tended  to  show,  that  Theophilus  Grout,  who  had  partly 
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learned  the  printer's  trade,  and  who  had  just  then  commenced  the 
stndj  of  law,  became  desirous  of  obtaining  an  interest  in  said 
office,  and  through  his  brother,  the  defendant,  arranged  with  Dr. 
BuUard  for  one  half  of  the  ofTice  at  cost,  and  that  this  arrange- 
ment was  completed  the  last  of  September ;  that  it  was  to  be  a 
sale  from  Bullard  to  the  defendant,  who  was  to  let  his  brother 
Theophilus  have  it  at  the  same  price  ;  that  the  property  was  to  pass 
through  the  defendant,  that  lie  might  retain  a  lien  upon  it,  for  the 
reason  that  Theophilus  was  without  pecuniary  means,  and  in  his  ar- 
rangement with  Bullard,  the  defendant  was  to  back  him.  The  de- 
fendant's testimony  tended  to  show  that  he  closed  the  trade  with  Bul- 
lard the  last  of  September,  and  at  that  time,  as  between  Bullard 
and  himself,  became  jointly  liable  with  him  on  the  five  SIOOO  notes 
given^  August  27,  and  was  to  help  take  care  of  a  bank  note  for 
#1000  given  the  same  day,  and  the  note  for  eleven  or  twelve  hun- 
dred dollars  given  for  accounts  as  aforesaid.  The  defendant's 
testimony  all  tended  to  show  that  this  agreement  between  himself. 
Dr.  Bullard,  and  Theophilus,  all  rested  in  parol,  and  that  no  minute, 
memorandum,  or  writing  was  ever  drawn  in  regard  to  the  same. 
Theophilus's  testimony  further  tended  to  show,  that  about  the  time 
the  trade  was  concluded  with  Bullard  as  aforesaid,  and  on  Sep- 
tember 23,  he  received  an  appointment  in  the  custom-house  at 
Newport  for  thirty  days,  at  $2.50  per  day,  which  he  wished  to 
complete,  and  that  he  could  not  come  forward  and  take  charge  of 
said  paper.  The  defendant's  and  Ballard's  testimony  tended  to 
show  -that  when  the  defendant  arranged  for  the  purchase  of  one 
half  for  Theophilus,  it  was  understood  between  them,  that  Bullard 
and  Harrington  should  continue  in  said  paper  until  such  time  as 
Theophilus  could  come  into  the  office.  The  defendant  also  testi- 
fied that  afterwards,  about  the  18th  of  October,  he  had  conversa- 
tion with  Bullard  and  Harrington,  in  Harrington's  store,  and  told 
Harrington  to  continue  in  the  office  until  Theophilus  could  take 
charge,  and  he  would  make  it  right  with  him.  It  further  appeared, 
that  before  Theophilus's  thirty-day  appointment  expired,  the 
plaintiff  became  very  anxious  to  purchase  the  paper,  and  through 
E.  D.  Hopkins  made  several  offers  to  the  said  Bullard  for  said 
office,  and,  finally,  about  November  6  or  7,  offered  the  sum  of 
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$8000.  The  evidence  tended  to  show  that  Theophilus's  appoint- 
ment expired  October  23.  The  defendant's  evidence  tended  to 
show  that  some  time  the  last  of  October,  Dr.  Ballard  sought  to  be 
released  from  his  contract  with  the  defendant ;  that  at  first  h^  tried 
to  have  the  defendant  give  up  the  contract ;  but,  failing  in  that, 
finally,  on  the  4th  of  November,  gave  the  defendant  his  note  for 
$500  to  relinquish  his  claim,  and  the  claim  of  Theophilus,  to  said 
office,  and  that  this  was  done  without  consulting  Theophilus — one 
half  of  which  defendant  gave  Theophilus — and  that  at  the  time  the 
defendant  relinquished  his  claim,  it  was  agreed  between  the  defend- 
ant and  BuUard,  that  if  BuUard  should  sell  so  that  he  made  more 
than  $500  for  himself,  the  surplus  should  be  divided  equally  be- 
tween thf^m.  The  testimony  tended  to  show  that  at  this  time  Bal- 
lard professed  to  want  said  office  to  keep,  and  not  to  sell.  ^After- 
wards, on  the  8th  of  November,  Bullard  sold  to  the  plaintiff, 
for  the  sum  of  $8000.  The  defendant's  testimony  tended  to  show 
that  after  that,  on  January  10th,  1871,  the  defendant  and  Bullard 
had  some  high  words  about  this  transaction,  and  the  defendant 
requested,  and  after  a  delay  of  several  days,  the  said  Bullard 
gave  him  the  following  writing,  which  both  parties  put  into  the 
case: 

^^  This  is  to  certify  that  I,  G.  B.  Bullard,  am  to  pay  five  certain 
promissory  notes  heretofore  given  E.  L.  Hovey  for  the  Timeg 
printing-office,  each  for  the  sum  of  $1000,  one  of  which  notes  is 
now  in  the  St.  Johnsbury  bank ;  and  all  of  which  notes  are  signed 
by  myself  and  W.  W.  Grout,  it  being  that  said  Grout  is  only 
surety  on  said  notes,  that  they  belong  to  me  to  pay,  which  I  agree 
to  do  and  save  the  said  Grout  harmless  therefrom.  I  also  agree 
that  after  saving  for  myself  the  sum  of  five  hundred  dollars,  and 
after  paying  the  said  Grout  a  certain  promissory  note  for  $500, 
given  the  said  Grout  at  Montpelier  the  last  of  October  or  first  of 
November,  1870,  for  relinquishing  his  claim  and  the  claim  of 
Theophilus  Grout  on  said  office,  by  virtue  of  a  contract  hereto- 
fore had  for  one  half  of  said  printing-office,  and  aft;er  paying  all 
the  bills  that  have  accrued  in  the  purchase  and  running  of  said 
office,  and  after  deducting  also  the  interest  on  six  thousand  dollars 
from  29th  day  of  August,  1870,  together  with  the  above  sums, 
from  $9500,  the  amount  paid  me  by  A.  A.  Earle  for  said  office 
and  accounts,  then  whatever  sum  may  be  left  over  $7200,  the 
amount  which  I  gave  Hovey,  I  agree  to  divide  equally  with  the 
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said  Grout,  but  not  until  the  said  Earle  shall  have  paid  the  whole 
of  said  $9500.  The  above  meiiti(Mied  five  hundred  dollar  note  to 
be  paid  on  demand. 

St.  Johnsbury,  January  10, 1871. 

G.  B.  BULLAED." 

It  fiiTther  appeared  that  afterwards,  in  the  latter  part  of  the  • 
winter,  or  in  the  spring  of  1871,  the  defendant  paid  the  said  Har- 
rington the  sum  of  $25.  The  defendant  testified  in  substance,  that 
Harrington  met  him  in  the  street  and  made  complaint  to  him  that 
Barle,  who  had  then  come  into  possession  of  the  office,  was  col- 
lecting of  him  for  certain  advertising  which  he  had  in  said  paper 
while  connected  with  it  as  aforesaid,  and  also  complained  that  he 
had  not  been  fully  compensated  for  the  time  he  was  connected 
with  said  paper,  and  that  the  defendant  asked  him  what  would 
satisfy  him,  and  that  Harrington  said  he  would  leave  it  to  the  de- 
fendant, and  that  defendant,  a  little  after  that,  handed  him  $25 
and  asked  him  if  that  was  satisfactory,  and  he  said  it  was.  Har- 
ringtqp  testified  in  substance,  that  after  the  sale  by  Bollard  to 
Barle,  he  went  one  night  to  BuUard's  house,  at  Ballard's  re- 
quest, and  there  figured  up  for  Bullard,  and  according  to  this  fig- 
Bring,  Bullard  was  not  going  to  make  anything,  and  there  was 
some  doubt  whether  he  ought  to  ask  anything  for  his  (Harring- 
ton's) services ;  that  afterwards  Bullard  paid  him  $155  ;  that 
some  time  about  this  lime,  he  met  the  defendant  and  asked  him  if 
he  had  seen  Bullard  ;  that  the  defendant  looked  up  and  asked  him 
why  ;  that  he  commenced  to  say  something  about  the  figuring,  and 
then  was  fearful  he  might  get  his  foot  in  it,  and  began  to  suspect 
he  was  being  made  a  tool  of,  and  stopped  ;  that  afterwards  the 
defendant  came  into  his  store  and  handed  him  ^'2^.  He  admitted 
he  might  have  complained  to  the  defendant  about  the  advertising ; 
but  said  that  he  told  the  defendant  he  had  been  fully  settled  with, 
and  had  no  claim  on  any  one  ;  but  when  the  defendant  ofierod  him 
%25,  he  said  he  would  take  it  as  a  present,  and  that  he  so  took  it. 

Before  the  plaintiff'  testified,  and  before  the  defendant,  or  Bul- 
lard, or  Hovey,  or  Theophilus  Grout,  had  testified,  the  plaintiff 
called  the  said  Harrington  as  a  witness,  and  offered  to  prove  what 
Bullard  said  to  him  just  after  the  sale  by  Hovey,  and  prior  to  the 
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time  when  the  defendant  admitted  he  had  an  interest  in  said  pa- 
per, on  the  ground  that  BuUard  was  the  defendant's  agent.  The 
defendant  objected  to  the  admission  of  the  sayings  of  BuUard  un- 
til BuUard  had  testified,  and  because  there  was  no  evidence  that 
Bullard  was  the  defendant's  agent.  But  the  witness  testified  as 
foUows :  ^'  There  was  one  time  when  BuUard  and  Grout  were  in 
my  store.  Dr.  BuUard  at  that  time  urged  Grout  to  come  out  and 
take  his  paper,  for  he  had  got  tired  of  it,  and  I  heard  Grout  put 
him  ofi*,  and  said  he  wanted  we  should  keep  along  till  after  the. 
session  of  the  legislature.  Afterwards,  Grout  paid  me  some 
money ;"  and  on  the  plaintiff 's  counsel  saying  they  expected  to 
introduce  other  testimony  showing  Bullard  was  the  defendant's 
agent,  the  court  overruled  the  objection,  and  the  witness  was  al- 
lowed  to  testify,  in  substance,  that  Bullard  told  him  on  the  Mon- 
day or  Tuesday  following  the  sale  by  Hovey — August  27 — ^that 
Grout  had  bought  the  paper,  and  wanted  the  witness  to  assist  in 
editing  it ;  and  under  objection,  the  witness  was  allowed  to  further 
testify  to  numerous  other  sayings  and  doings  between  himsejf  and 
the  said  Bullard,  for  the  purpose  of  showing  that  the  defendant 
had  an  interest  in  said  office  from  August  27 ;  to  all  which  the 
defendant  excepted. 

When  defendant  took  the  stand,  he  testified  that  Bullard  was 
not  his  agent  to  manage  the  Times,  or  to  employ  Harrington,  until 
the  arrangement  was  entered  into  the  last  of  September,  by  which 
Theophilus  was  to  have  one-half  of  said  office  as  aforesaid,  and 
that  then  he  was.  Bullard  testified  to  the  same.  It  did  not  ap- 
pear that  the  defendant  had  but  one  interview  with  Bullard  and 
Harrington,  in  Harrington's  store  ;  nor  did  it  appear  that  the  de- 
fendant paid  the  said  Harrington  any  money  but  said  $25.  The 
plaintifi"  gave  evidence  besides  that  of  Harrington's,  tending  to 
show  that  BuUard,  Hovey,  and  the  defendant,  had  said  and  done 
things  out  of  court  which  contradicted  their  testimony  on  the  stand, 
and  impeached  them  generally.  He  relied  upon  the  writing  of 
January  10, 1871,  and  upon  various  circumstances  and  acts  of  the 
defendant  and  Bullard,  as  tending  to  show  that  the  defendant  had 
an  interest  in  said  purchase  when  it  was  made  by  Bullard  of  Hovey, 
and  that  he  would  be  likely  to  make  Bullard  his  agent  to  employ 
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Harrington.  The  defendant  requested  the  court  to  charge, 
diat  the  testimony  of  Harrington,  as  to  what  Bollard  told  him 
aboat  the  defendant's  owning  the  Times j  was  not  evidence  in  chief 
against  the  defendant — ^though  BuUard  actnallj  told  him  so — ^un- 
less the  jury  first  found  that  Bullard  was  in  fact  the  agent  of  the 
defendant ;  and  that  there  was  no  evidence  in  the  case  to  estab- 
lish sach  agency ;  that  what  Bullard  may  have  said  to  Harring- 
ton, was  no  evidence  of  the  fact  of  agency ;  that  the  jury  must 
fir^  find,  independently  of  anything  Bullard  might  or  might  not 
have  s^id,  that  Bullard  was  in  fact  the  defendant's  agent  to  em- 
ploy Harrington  to  edit  the  paper  at  the  time  he  was  first  employed, 
and  that  unless  they  so  found,  the  only  effect  Harrington's  testimony 
could  have,  was  to  contradict  Bullard ;  and  that  upon  the  question 
of  agency,  the  burden  was  upon  the  plaintiff,  and  that  all  the  di- 
rect evidence  was,  that  Bullard  was  not  the  defendant's  agent ;  but 
that  the  plaintiff  relied  solely  upon  circumstances  to  prove  it.  The 
court  did  not  tell  the  jury  that  there  was  no  proof  to  establish 
agency,  but  submitted  it  to  them  to  find  how  that  fact  was ;  but 
did  tell  them  that  they  must  find  the  fact  independently  of  any- 
thing that  Bullard  might  or  might  not  have  said. 

The  defendant  pro  «€,  with  whom  was  Powers. 

The  testimony  of  Robinson  was  improperly  excluded.  The 
plaintiff  himself  admits  that  he  never  employed  Robinson  in  this 
matter ;  and  Robinson  said  he  never  understood  he  was  retained, 
or  was  counsel,  or  to  be  counsel  in  it.  In  short,  there  is  nothing 
in  the  case  looking  towards  the  relation  of  attorney  and  client. 
What  the  plaintiff  said  to  Robinson  is  not  privileged,  unless  that 
relation  existed,  and  the  communication  was  made  under  that 
relation,  for  the  purpose  of  professional  advice.  Dixon  v.  Par- 
melee,  2  Yt.  185 ;  Holmm  v.  KimbaU,  22  Yt.  555 ;  Wetherbee 
et  al.  V.  Ezddel,  25  Yt.  47 ;  Thompson  v.  KUhum,  28  Yt.  750 ; 
Coon,  adrvHr.  v.  Swan  et  al.  30  Yt.  6 ;  Hoffman  v.  Smithy  1 
Caines,  167 ;  Wilson  v.  BastaUj  4  T.  R.  753 ;  Brandon  v.  O-oding, 
7  Rich.  (S.  C.)  459 ;  Foster  v.  HaU,  12  Pick.  97. 

The  declarations  of  Bullard  to  Harrington  should  have  been 
excluded.  The  introduction  of  declarations^  upon  an  offer  to  sup- 
17 
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plement  them  with  proof  that  will  thereafter  make  them  admissi- 
ble, is  error.  The  main  facts  must  first  be  shown,  and  the  court 
cannot  remedy  the  mischief  by  instructing  the  jury  to  disregard 
them.  The  declarations  of  an  agent  are  only  admissible  when 
they  accompany  some  act  within  the  scope  of  the  agency.  If  they 
relate  to  any  matter  not  within  the  scope  of  the  agency^  they  are 
not  admissible.  The  declarations  of  an  agent  made  subsequent 
to  the  business  for  which  he  is  appointed  agent,  are  not  admissible. 
Austin  V.  Chittenden,  33  Vt.  553.  The  agency  of  Bullard,  if 
any  existed,  was  to  buy  the  Times,  This  was  the  plaintiff 's  claim. 
His  declarations  must  be  made  while  doing  some  act  in  that  pur- 
chase, in  order  to  be  admissible.  The  sale  took  place  some  time 
before  the  declarations  were  made  to  Harrington ;  and  further, 
the  declarations  related  to  another  business. 

There  was  no  evidence  tending  to  show  that  Bullard  wis  the 
agent  of  defendant  at  time  of  sale  by  Hovey,  August  27.  There 
is  no  legal  evidence  that  the  defendant  had  anything  to  do  with 
the  oflBce  till  the  last  of  September.  There  is  nothing  in  Har- 
rington's testimony,  legally  considered,  that  tends  to  connect  the 
defendant  with  the  sale  of  August  27.  The  circumstances  which 
the  plaintiff  relies  upon  to  establish  the  fact  of  agency,  are  as  con- 
sistent with  no  agency,  as  with  agency,  and  thus,  as  proof,  amount 
to  nothing.  These  circumstances  arc  all  detailed  in  the  excep- 
tions, and  constitute  the  whole  proof  upon  this  point.  Granted, 
that  these  circumstances  are  consistent  with  agency,  that  does  not 
.  make  them  proof  tending  to  show  that  relation.  To  be  proof  of 
that  fact,  they  must  have  a  positive  tendency  that  way.  They  must 
be  inconsistent  with  no  agency.  Because  plaintiff 's  counsel  claimed 
that  these  circumstances  tended  to  show  agency,  is  no  reason  why 
they  should  be  submitted  to  a  jury.  Counsel  might  claim  the 
wildest  things ;  and,  if  apt  at  making  "  the  worse  appear  the  bet- 
ter reason,"  might  win  from  the  jury  the  wildest  findings.  It  is, 
therefore,  the  duty  of  the  court,  to  interpose  a  wise,  judicial  scru- 
tiny, and  withhold  from  them  all  issues  that  have  no  legal  evidence 
to  support  them.  To  neglect  this,  is  error.  Birney  v.  Martin  et 
al.  3  Vt.  236 ;  Manwell  v.  Briggs,  17  Vt.  176. 
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A.  M,  Diekeyy  for  the  plaintiff. 

That  the  communicatioDs  of  the  plaintiff  to  the  witness  Rob- 
inson, were  of  such  a  character,  and  made  at  such  a  time,  as  to 
protect  them  from  disclosure  by  the  witness,  I  assume  will  not  be 
(questioned ;  fDr  it  is  well  settled  at  the  present  day  (although  the 
contrary  has  been  held),  that  this  privilege  of  the  client  is  not 
confined  to  those  cases  only  where  he  has  employed  the  attorney 
in  a  suit  or  cause,  but  extends  to  all  such  communications  as  are 
made  by  him  to  the  attorney  in  his  professional  character,  and 
with  reference  to  professional  business.  1  Phil.  Ev.  134  ;  Foster 
V,  Hall  et  al.  12  Pick.  89 ;  1  Greenl.  Ev.  §  240 ;  Cromack  v. 
Heaihcotej  2  Brod.  &  B.  4 ;  Doe  d.  Shellard  v.  Rarris^  5  C.  &  P. 
592  ;  Pear$e  v.  Pearse^  11  Jur.  52,  cited  in  1  Greenl.  Ev.  §  240, 
note  5. 

But  the  question  is,  were  the  communications  made  to  the  wit- 
ness in  his  professional  character,  for  the  purpose  of  obtaining 
professional  advice  upon  the  subject  of  the  plaintiff's  rights  and 
the  defendant's  liability  ?  The  exceptions  state  that  "  the  plain- 
tiff admitted,  on  cross-examination,  that  he  never  employed  Mr. 
Bobinson  in  this  suit ; "  the  fair  construction  of  which  is,  not  that 
be  never  consulted  him  in  regard  to  the  subject-matter  thereof; 
but  that  he  never  employed  him  to  conduct  or  assist  in  the  suit 
after  it  was  commenced.  The  witness  testified  that  he  "never 
understood  that  the  plaintiff  consulted  or  retained  him  in  this 
matter ;"  but  says  that  the  plaintiff  ''  discussed  "  the  defendant's 
liability  with  hira,  in  his  office,  at  a  time  when  he  was  doing  "his 
collecting  generally."  The  fair  construction  of  this  is,  that  the 
plaintiff  advised  with  the  witness,  in  his  professional  character, 
as  to  the  defendant's  liability ;  and  under  the  circumstances,  and 
the  relation  then  existing  between  the  plaintiff  and  the  witness,  it 
was  not  necessary  that  there  should  have  been  a  distinct  retainer 
as  to  that  particular  matter ;  for  Robinson  was  the  plaintiff's  gen- 
eral collecting  attorney  at  the  time,  and  the  plaintiff  might  well 
suppose  he  was  "discussing"  the  matter  with  him  as  his  attorney, 
and  in  his  legal  capacity ;  and  if  that  be  so,  it  satisfies  the  rule. 
WeUierbee  et  al.  v.  Ezekiel^  25  Vt.  47  ;  Ooorij  adm^r,  v.  Swan  et 
al.  30  Vt.  6. 
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Indeed,  no  retainer  or  employment  whatever  is  necessary,  in 
order  to  protect  the  communication,  if  it  is  made  to  the  attorney 
in  his  professional  capacity ;  for  in  Cramack  v.  HeathcoU^  mApra^ 
an  attorney,  being  requested  to  draw  an  assignment  of  goods, 
refused,  and  the  deed  was  drawn  by  another.  The  validity  of 
the  deed  being  ai'terwards  questioned  on  the  ground  of  fiuud,  in 
an  action  against  the  sheriff,  in  which  the  attorney  fii*st  applied  to 
was  not  employed,  it  was  held  that  the  communication  made  to 
this  attorney  was  professioaal,  and  consequeutly  privileged.  In 
Coan^  admW.  v.  Swan  et  al,^  svpra^  the  attorney  acted  simply  as 
a  neighbor,  and  not  io  his  professional  capacity ;  and  in  Thomjh 
8071  V.  Kilbomey  28  Vt.  750,  the  plaintiff  was  "  given  to  legal 
I'efleciions,"  and  fished  the  attorney  to  fortify  a  predetermination 
of  his  own,  but  sought  no  advice  by  which  to  regulate  his  future 
cond^act.  The  evidence  in  the  case  at  bar  tends,  at  least,  to  show 
that  the  communication  was  professional,  and  the  county  court 
must  have  found  that  it  was  so,  else  they  would  not  have  excluded 
it,  and  that  finding  is  conclusive. 

It  was  not  error  for  the  court  to  permit  the  witness  Harrington 
to  testify  to  Bullaixi's  admissions,  befoi'e  proof  of  his  agency,  pro- 
vided the  court  believed  that  the  plaintiff,  in  good  faith,  intend^ 
to  subsequently  introduce  testimony  to  prove  such  agency.  Such 
is  the  common  practice.  And  whether  such  agency  was  subse- 
quently established  or  not,  Harrington's  testimony  in  that  respect 
became  and  was  matei-ial  for  the  purpose  of  contradicting  BuUard ; 
and  the  defendant  did  not  object  to  it  for  that  purpose,  but,  on 
the  contrary,  admitted  and  treated  it  admissible  for  that  purpose, 
by  his  request  that,  ^'  unless  the  jury  find  the  fact  of  agency,  the 
only  effect  Harrington's  testimony  has  is  to  contradict  BuUard." 
Jenne  v.  Joslyn^  41  Vt.  478.  The  defendant  requested  the  court 
to  charge,  '^  that  the  testimony  of  Harrington  as  to  what  Bullard 
told  him  about  the  defendant's  owning  the  IHmeSy  is  not  evidence 
in  chief  against  the  defendant — though  Bullard  actually  told  him 
so — ^unless  the  jury  find  that  in  fact  Bullard  was  the  defendant's, 
agent,"  etc.  The  exceptions  do  not  show  whether  this  part  of 
the  request  was  complied  with  or  not ;  hence  this  court  will  pre- 
sume that  it  was ;  for  error  must  be  shown  by  the  exceptions,  or 
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tlie  jodgment  below    will   stand.      Bartlett  v.   Wood  et  al.  32 
Vt.  372. 

The  court  charged  as  requested,  that  the  fact  of  agency  must 
be  proved  independently  of  anything  BuIIard  did  or  did  not  say ; 
and  left  the  fact  of  agency  to  the  jury  to  find  ujwn  the  proof.  In 
this  there  was  no  error,  for  the  proof  clearly  tended  to  establish 
such  agency;  although  the  question  depended  upon  a  general 
inference  from  a  multiplicity  of  particular  facts,  some  of  which 
are  detailed  in  the  bill  of  exceptions. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  I.  J.  B,  Robinson  was  produced  by  the  defend- 
ant as  a  witness,  and  excluded  by  the  court,  on  the  ground  that 
Robinson  had  become  possessed  of  the  facts  he  was  to  give  in 
evidence,  confidentially,  as  the  attorney  of  the  plaintiff.  The 
defendant  testified  that  he  had  never  employed  Robinson  as  his 
attorney  in  this  suit.  And  Robinson  testified  that  ''  he  never 
understood  he  was  counsel,  or  to  be  counsel,  in  this  matter.  He 
talked  over  his  matter  with  Grout,  and  discussed  with  me  Grout's 
liability.  I  was  doing  his  collecting  generally.  He  had  consulted 
me  about  other  matters."  The  burden  is  upon  the  party  who 
seeks  to  have  his  statements  suppressed  as  evidcace,  because  they 
2se  privileged  communications.  The  facts  that  would  make  them 
so,  must  .be  proved.  The  general  rule  is,  that  a  witness,  called 
upon  the  stand,  is  bound  to  tell  the  whole  truth.  The  communi- 
cation, to  be  privileged,  must  have  been  made  to  the  witness  con- 
fidentially, as  his  counsel;  the  relation  of  counsel  and  client  must 
have  existed  at  the  time,  and  the  communication  made  for  the 
purpose  of  obtaining  counsel,  advice,  or  direction,  in  regard  to 
his  legal  rights.  It  is  not  required  that  the  witness  should  have 
been  retained  generally  in  the  matter  upon  which  the  party  was 
seeking  advice ;  but  he  must  have  been  counsel  upon  the  subject 
open  which  the  conference  was  had,  and  the  communication  made 
to  him  as  such.  The  evidence,  so  far  as  it  is  stated  in  the  exce[)- 
tioBs,  tends  to  show  that  the  witness  did  not  regard  that  the  com- 
monication  was  made  to  him  as  counsel ;  nor  is  there  any  evidence 
that  the  plaintiff  understood  at  the  time  that  he  was  consulting, 
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confidentially,  his  counsel.  We  think  it  does  not  affirmatively 
appear  that  the  communication  was  privileged,  and  that  the  exclu- 
^ion  of  the  witness  Robinson  was  error. 

II.  Harrington,  against  the  defendant's  objection,  was  admitted 
to  testify  that  Bullard  said  to  the  witness  that  ''Grout  had 
bought  the  paper;"  and  also  stated  many  other  things  tending  to 
show  that  defendant  was  interested  in  the  property  one  or  two 
days  after  tlie  property  was  transferred  from  Hovey  to  Dr.  Bul- 
lard. This  evidence  was  admitted  on  the  ground  that  Bullard 
(as  the  plaintiff  claimed)  was,  at  the  time,  the  agent  of  the 
defendant.  The  declarations  of  an  agent  are  admissible,  if  made 
in  the  execution  of  his  agency,  but  not  if  made  afterwards.  Aus- 
tin v.  Chittenden^  33  Vt.  553.  The  exceptions  state  that  plaintiff 
"  relied  upon  various  circumstances  and  acts  of  defendant  and 
Bullard,  to  show  that  defendant  had  an  interest  in  the  purchase 
when  it  was  made  by  Dr.  Bullard  of  Mr.  Hovey,  and  that  he 
would  be  likely  to  make  Dr.  Bullard  his  agent  to  employ  said 
ITarringto^i.^^ 

The  exceptions  seem  to  negate  that  there  was  any  proof  that 
defendant  had  made  Bullard  his  agent  to  employ  Harrington ;  but 
rather  that  the  defendant  had  a  secret  interest  in  the  property  at 
the  time  of  this  purchase ;  and  if  that  was  so,  it  was  "  likely  "  and 
natural  that  he  would  authorize  Bullard  to  employ  Harrington  for 
him.  The  admission  of  Dr.  Bullard's  declarations  as  evidence  in 
chief  against  the  defendant,  we  think,  was  error. 

Judgment  reversed,  and  cause  remanded. 


J.  M.  Edwards  v.  L.  D.  Leavitt. 
Evidence,     Self  Defence,     Exemplary  Damages,     Practice, 

Under  the  oiroumstanoes  of  this  case,  it  was  held  not  error  for  the  county  ooiirt  to  admit 
evidonooof  the  pondoncy  of  certain  suits  in  favor  of  the  defendant  against  the  plaintiff, 
{^rowing  out  of  the  same  oontrovorsy  which  led  to  the  assanlt,  for  the  purpose  of  show- 
ing the  mumus  of  the  defendant  towards  the  plaintiff. 

The  amount  and  extent  of  force  that  one  has  a  right  to  use  in  self  deftnoe,  depends,  in 
some  measure,  on  the  perilous  condition  he  has  reason  to  suppose  himself  in  ihMn  ap> 
prehendod  violence  from  his  assailant,  and  what  force  he  has  reason  to  suppose  neooB- 
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suy  to  proteet  himself.  Henoo,  In  an  aflDray  botween  tho  plaintiff  and  the  defendant, 
where  H  was  known  to  both  that  two  hired  men  of  the  defendant  were  near  by,  it  was 
held  proper  for  the  jury  to  consider  that  foot,  as  bearing  on  the  question  of  how  maoh 
force  the  defendant  had  a  right  to  use,  under  the  circumstances,  in  self  defence. 

It  has  long  been  settled  in  this  state,  that  in  actions  of  trespass  for  assault  and  battery, 
the  jury  may  give  exemplary  damages.  And  the  pendency  of  a  criminal  prosecution 
for  the  same  act,  is  no  bar  to  the  recovery  of  such  damages. 

It  .is  the  praetiee  in  the  supreme  court,  to  require  counsel  for  tho  excepting  party  to  make 
all  the  points  in  the  opening  on  which  they  rely,  that  the  opposing  counsel  may  have 
opportunity  to  reply.  New  points  made  in  the  close,  will  not  be  considered  by  the 
eourtb 

Trespass  for  assault  and  battery.  Pleas,  the  general  issue, 
$071  assault  demesne^  and  defence  of  the  possession  of  a  certain 
bam  in  Walden.  Issue  was  joined  on  said  pleas,  and  trial  by 
jury,  June  term,  1873,  Ross,  J.j  presiding. 

It  appeared  that  for  about  two  years  prior  to  July  27,  1870, 
the  plaintiff  and  defendant  were  each  living  on  a  farm  in  Wal- 
den,— ^the  plaintiff  occupying  the  upper,  and  the  defendant  the 
lower  part  of  the  house  ;  that  there  had  been  a  dispute  between 
the  parties  as  to  each  other's  right  to  occupy  said  farm,  and  that 
in  the  spring  of  1870,  each  commenced  to  till  some  part  of  the 
soil,  but  the  plaintiff  made  no  attempt  to  carry  on  the  farm  after 
sowing  a  small  piece  of  oats  in  tlic  spring,  and  tlio  defendant  as- 
sumed the  whole  control  of  tlic  land  thereaflcr.  It  further  ap- 
peared that  the  plaintiff  occupied  a  portion  of  the  stable  in  the 
bam  in  question,  under  the  scaffold,  during  the  winter  of  1809- 
70,  by  keeping  his  horse  and  cow  there,  and  tho  scaffold  over- 
heaii,  by  storing  his  hay  which  he  fed  to  his  horse  and  cow,  and 
continued  such  occupancy  till  July  27, 1870,  at  which  time,  a 
few  forkfuls  of  the  plaintiff's  hay  were  remaining  on  said  scaffold. 
The  defendant  occupied  the  balance  of  said  barn  during  all  said 
time. 

The  plaintiff's  evidence  tended  to  show,  that  on  the  said  27th 
day  of  July,  he  drove  up  to  said  barn  with  two  loads  of  hay,  not 
cut  on  said  farm,  which  he  intended  to  put  on  to  said  scaffold, 
and  that,  on  reaching  the  barn,  he  found  tlic  defendant  unloading 
luv  cut  on  said  farm ;  that  the  defendant  thrtw  a  little  of  his 
load  on  to  said  scaffold,  whereupon  the  plaintiff  remonstrated,  and 
told  bim  to  put  rto  hay  on  Ihe  scaffold,  and  the  defendant  not 
heeding  his  i     ■'ii '-trances,  the   plaintiff  went  upon  the  scaffold, 
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and  threw  down  to  the  floor  the  hay  which  the  defendant  pitched 
on  there,  and  Lhat  the  defendant  backed  his  team  out  of  the  bam, 
and  sent  his  hired  men,  Gile  and  Knight,  to  the  hay-field  for  an- 
other load;  that  the  plaintiff  then  settempted  to  drive  in  with 
his  hay,  and  the  defendant  opposed  him,  telling  him  he  had  no 
right  there,  and  not  to  drive  in,  the  plaintiff  claiming  that  he  had 
a  right  to  drive  in,  and  that  the  defendant  had  no  right  to  the 
barn,  but  the  plaintiff  did  not  attempt  to  interfere  with  the  de- 
fendant's using  the  barn,  excepting  as  to  the  scaffold  and  the 
rest  of  the  barn  which  the  plaintiff  had  been  using ;  that  the 
defendant  stood  in  front  of  the  horses  and  prevented  their  going 
in,  and  that  the  defendant's  wifo,  a  sister  of  the  plaintiff,  came 
to  the  bam  and  assisted  the  defendant  in  opposing  the  plaintiff's 
entry  to  the  barn ;  that  the  plaintiff  tried  to  drive  his  horses  in, 
but  the  defendant  and  his  wife  would  frighten  them  so  he  could 
not,  and  that  finally,  after  parleying  an  hour  or  more,  Gile  and 
Knight  returned  with  a  load  of  hay  ;  that  while  parleying  there, 
the  plaintiff  pitched  a  portion  of  his  load  upon  the  ground,  in 
front  of  his  horses,  and  then  threw  it  upon  the  scaffold,  and  was 
so  at  work  when  Gile  and  Knight  returned  ;  that  the  plaintiff, 
while  standing  in  front  of  his  horses  on  the  barn  floor,  was  struct 
by  the  defendant  a  blow  with  a  forkstale,  on  his  right  arm,  frao- 
tu'ing  one  bone,  and  another  blow  on  his  head,  making  a  wound 
two  and  one  half  inches  long,  cutting  to  the  bone.  The  plain- 
tiff's evidence  further  tended  to  show  that  he  did  not  strike  the 
defendant  at  all. 

The  defendant's  evidence  tended  to  show,  that  while  the  parties 
were  parleying  as  above  stated,  the  defendant  attempted  to  close 
the  doors  of  the  barn,  and  that  the  plaintiff  thereupon  stmck  him 
twice,  hitting  him  on  the  shoulder ;  that  the  defendant  then  went 
round  the  load  of  hay,  into  the  barn,  and  the  plaintiff  immedi- 
alely  struck  him  on  the  head  with  his  forkhandle,  and  had  his 
fork  upraibcd  to  strike  a  second  blow,  when  the  defendant  struck 
the  plaintiff,  to  jft-event  him  from  further  striking  him,  and  that 
the  plaintiff  thereupon  came  at  him  with  the  tines  of  his  fork  to- 
ward the  defendant,  and  the  defendant  dropped*  his  own  fork  and 
grasped  the  plaintiff's  fork  just  above  the  tines,  and  the  plaintiff 
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poshed  the  defendant  backward,  until  his  feet  tripped,  and  he 
fell,  each  having  hold  of  the  plaintiff's  forkhandle ;  and  while 
down,  the  plaintiff  struck  him  with  his  fist  several  blows,  and 
the  defendant's  wife  crying  "murder,"  said  Gile  and  Knight 
seized  the  plaintiff,  and  took  him  off.  The  plaintiff  offered  tes- 
timony to  prove  that  before  this  time,  the  defendant  had  com- 
menced several  suits  against  him,  inchiding  one  in  ejectment  for 
said  farm,  and  others  in  trespass  qua.  dau,  for  trespasses  com- 
mitted thereon,  and  that  they  were  then  ponding.  The  defendant 
objected  to  this  evidence,  but  the  court  admitted  it,  to  show  that 
the  defendant  was  entci*taining  unfriendly  feelings  toward  the 
plaintiff;  to  which  the  defendant  excepted.  The  plaintiff  testi- 
fied that  he  was  physically  stronger  than  the  defendant,  and  that 
an  ill  feeling  had  existed  between  them  for  some  time  The  de- 
fendant's evidence  tended  to  show  that  the  plaintiff,  before  striking 
him,  threatened  to  ^^  smash  him,"  and  used  other  threatening 
language. 

It  appeared  from  evidence  unobjected  to,  that  the  plaintiff 
claimed  the  defendant's  interest  in  the  farm  was  that  of  mort- 
gagee, and  that  he  had  tendered  him  the  amount  due,  and  had 
brought  a  bill  to  redeem  the  premises,  which  was  then  pending, 
bat  had  since  resulted  in  favor  of  the  plaintiff.  It  further 
appeared  that  Knight  and  Gile  were  in  the  road  near  the  barn 
when  the  affray,  or  assault,  commenced,  and  this  was  known 
to  both  parties  to  the  assault.  The  defendant  requested  the 
court  to  charge  the  jury  as  follows  : 

1.  **  If  the  jury  find  that  the  plaintiff  committed  the  first 
assault,  then,  if  the  defendant  used  only  such  force  as  was  neces- 
sary to  defend  himself,  he  is  not  liable  ;  and  in  determining  the 
question  of  how  much  force  the  defendant  should  use,  the  jury  are 
to  look  at  the  circumstances  of  the  affray  as  they  appeared  to  the 
defendant  at  the  time,  taking  into  consideration  the  ill  feeling  be- 
tween the  parties,  the  superior  strength  of  the  plaintilf,  the  plain- 
tiff's threats  to  do  the  defendant  bodily  injuiy,  the  wea[)on  the 
plaintiff  had,  and  the  manner  and  extent  of  the  plaintiff's  as- 
sault upon  the  defendant. 

2.  "  Under  the  pleadings,  if  the  jury  find  that  the  plaintiff 
committed  the  first  assault,  the  plaintiff  cannot  recover,  unless  he 

18 
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proves  an  axcess  of  force  used  by  the  defendant  in  his  defence, 
and  then  only  for  the  excess. 

3.  "  If  the  defendant  was  in  the  actual  possession  of  the  barn, 
whether  rightfully  or  not,  the  plaintiff  had  no  right  to  make  a 
forcible  entry  into  the  barn,  and  if  he  attempted  such  forcible  en- 
try, the  defendant  had  the  right  to  resist  such  entry,  and  to  .use 
such  force  as  was  necessary  to  prevent  it ;  and  in  determining  the 
amount  of  force  necessary  to  be  used,  the  jury  arc  to  consider 
the  relative  strength  of  the  parties,  the  disposition  of  the  plaintiff, 
whether  quarrelsome  or  otherwise,  his  threats  and  avowed  pur- 
pose of  entering  the  barn,  and  his  apparent  ability  to  accomplish 
such  purpose." 

The  court  substantially  complied  with  the  defendant's  second 
request ;  and  also  with  the  first  request,  except  that,  after  having 
told  the  jury  that  if  the  plaintiff  committed  the  first  assault  upon 
th£  defendant,  the  defendant  was  not  bound  to  wait  till  the  blow 
reached  and  disabled  him,  before  he  defended  himself  and  dis- 
abled the  plaintiff,  the  court  told  the  jury  they  might  consider 
the  nearness  of  help,  in  addition  to  the  circumstances  named  in 
the  request,  in  determining  the  extent  and  amount  of  force  the 
defendant  would  have  a  right  to  use  before  he  would  be  guilty 
of  using  an  excess  of  force.  After  the  jury  had  retired,  the 
defendant  claimed  an  exception,  because  he  claimed  that  in  one 
instance,  the  court  told  the  jury  to  inquire  and  find  "  who  was  the 
first  aggressor,"  instead  of  "  who  committed  the  first  assault." 
The  court  had  no  recollection  of  using  the  language  claimed,  but 
had  a  distinct  recollection  of  telling  the  jury  several  times  during 
the  charge,  to  first  determine  who  committed  the  first  assault, 
having  first  defined  what  legally  constituted  an  assault,  in  a 
manner  not  excepted  to.  The  court  was  of  the  opinion  that  if  in 
one  instance  it  did  use  the  language  claimed,  the  jury  could  not 
be  misled  thereby,  under  the  instructions  that  had  been  given, 
and  so  informed  the  defendant's  counsel,  and  did  not  call  back 
the  jury  to  recall  the  language,  if  used. 

The  court  also  complied  with  the  defendant's  third  request, 
if  the  jury  found  the  defendant  had  exclusive  possession  of  the 
bam  at  the  time ;  but  further  charged,  that  if  the  jury  found 
that  the  parties  had  a  joint  possession  of  the  barn,  the  plaintiff 
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had  a  right  to  nse  force  to  keep  possession  of  that  part  which 
he  had  had,  and  was  then  in  {possession  of,  and  for  that  purpose 
would  have  the  right  to  nso  force  to  drive  into  the  barn  and  un- 
load his  hay,  at  such  reasonable  times  as  would  not  interfere  with 
the  defendant's  reasonable  use  of  that  part  of  the  barn  of  which 
he  had  possession ;  that  both  parties  could  not  drive  into  the 
floor  at  the  same  time,  to  put  hay  upon  the  portions  of  the  barn 
of  which  they  respectively  had  possession,  but  that  at  such  times 
as  the  defendant  did  not  desire  to  use  the  floor  for  that,  or  any 
other  purpose,  if  the  plaintiff  had,  and  was  then  in  possession 
and  use  of  the  scaflbld  and  stable,  as  he  claimed,  he  would  have 
the  right  to  drive  in  to  the  floor,  and  uso  force  for  that  purpose, 
to  put  his  hay  upon  the  scaffold,  and  thus  keep  possession  of  the 
scaffold  and  stable. 

It  appeared  that  at  the  time  of  the  trial,  a  state  prosecution 
was  pending  against  the  defendant  for  the  same  assault  and  bat- 
tery sued  for  in  this  action.  The  court  charged  the  jury  that  they 
might  allow  the  plaintiff  exemplary  damages,  if  they  thought  the 
circumstances  of  the  case  warranted  it,  explaining  to  them  the 
nature  and  purpose  of  such  damages,  fully,  and  in  a  manner  not 
excepted  to  by  the  defendant.  The  court  charged  fully  and  to 
the  acceptance  of  the  defendant  in  other  respects.  To  the  refusal 
to  charge  as  requested,  and  to  so  much  of  the  charge  as  is  above 
detailed,  the  defendant  excepted. 

0.  S.  ^  C.  (7.  Burke^  for  the  defendant. 

The  first  question  is  in  reference  to  the  admission  of  the  testi- 
mony that  the  defendant  had  commenced  certain  suits  against  the 
plaintiff.  We  contend  that  such  evidence  was  not  proper,  and 
should  have  been  excluded.  Such  evidence  would  have  a  ten- 
dency to  prejudice  the  jury  again3t  the  defendant,  and  the  fact 
that  there  were  suits  pending  between  the  parties,  would  not 
necessarily  prove  whether  the  parties  were  or  were  not  on  friendly 

terms. 

In  that  part  of  the  charge  wherein  the  jury  were  told  that  they 
might  consider  the  nearness  of  help,  we  insist,  there  was  error. 
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Paige  v.  Smithy  13  Vt.  251 ;  ITarrison  v.  Harrisariy  43  Vt.  417  ; 
1  Hilliard  Torts,  201. 

We  insist  that  no  exemplary  damages  could  be  allowed,  so  long 
as  a  criminal  prosecution  was  then  pending  against  defendant. 
A  man  ought  not  to  be  punished  more  than  once  for  the  same  of- 
fence. U.  S.  Constitution,  Art.  5  ;  Sedgw.  Dam.  appendix,  653, 
et  seq.  ;  Fay  v.  Parker j  recently  decided  in  N.  H.  by  Foster,  J. 

t7.  P.  Lamson^  for  the  plaintiff. 

The  plaintiff  had  a  right  to  show  the  state  of  feeling  between 
himself  and  the  defendant  at  the  time  of  the  assault,  and  for  this 
purpose,  solely,  offered  to  show  that  the  defendant  had  commenced 
several  suits  against  him,  relating  to  the  title  of  these  premises. 

The  defendant's  rec^uests  to  charge,  were  substantially  complied 
with,  and  in  some  particulars  the  charge  was  more  favorable  to 
the  defendant  than  requested.  There  is  no  error  in  the  rest 
of  the  charge. 

Each  of  the  parties,  up  to  this  time,  had  occupied  distinct 
portions  of  the  house  and  barn,  and,  by  the  acquiescence  of  both 
parties,  their  respective  rights  were  then  before  the  courts.  Each 
was  then  legally  bound  not  to  interfere  with  the  otlier.  The 
plaintiff  had  always  had  possession  of  tliis  scaffold — the  defend- 
ant never  had. 

On  the  day  of  the  assault,  the  plaintiff  did  not  interfere  with 
the  defendant,  or  his  part  of  the  barn ;  he  stood  in  the  attitude 
of  defending  his  own  premises,  and  not  of  invading  the  defend- 
ant's premises.  There  was  no  error  in  not  calling  back  the 
jury  ;  they  could  not  have  been  misled. 

This  is  a  case  wherp  the  plaintiff  is  entitled  to  exemplary  dam- 
ages. The  court  only  charged  that  the  jury  might  allow  exem- 
plary damages,  if  they  thought  the  circumstances  of  the  case 
warranted  such  damages,  after  fully  explaining  this  kind  of  dam- 
ages to  them.  This  principle  has  always  been  recognized,  and 
is  now  too  old  and  well  established  to  be  overturned.  Nye  v. 
Merriam,  35  Vt.  438  ;  Devine  v.  Rand,  38  Vt.  621 ;  Ellsworth 
V.  Potter  et  ah  41  Vt.  685.  The  court  cannot  know  that  tho 
state  cause  will  ever  be  tried. 
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Powers  ^   Gleed,  in  reply. 

The  evidence  as  to  the  pendency  of  suits  between  the  parties  at 
the  time  of  the  affray,  was  inadmissible.  Such  proof  was  not 
pertinent  to  the  issue,  and  might  prejudice  the  jury. 

The  defendant's  first  request  should  have  l)een  granted  without 
qaalification.  The  right  of  self  defence  is  purely  |>ersonal,  and 
does  not  depend  on  the  "  nearness  of  help." 

The  defendant,  when  attacked,  must  see  with  his  own  eyes, 
and  act  upon  his  own  judgment,  in  repelling  the  attack.  His 
defence  is  to  be  made  from  his  own  stand-point — how  the  attack 
appears  to  him — not  how  it  appears  to  others.  Harrison  v.  Har- 
rison, 43  Vt.  417. 

It  was  error  for  the  court  to  tell  the  jury  to  find  who  was 
the  "  first  aggressor,"  and  equally  erroneous  for  the  court  not  to 
say  whether  they  told  the  jury  so  or  not.  Such  an  instruction 
might  mislead  a  jury.  They  might  think  the  bringing  of  the  suits 
was  an  aggression. 

The  defendant's  third  request  should  have  l)cen  adopted  with- 
out the  addition  of  a  neutralizer.  There  was  no  evidence  of  a 
joint  possession  at  the  time  of  the  affray. 

The  plaintiff  was  not  entitled  to  recover  exemplary  damages. 
The  right  to  exemplary  damages  in  any  civil  action,  seems  to  have 
but  little  authority  to  support  it.  Mr.  Sedgwick,  in  his  work  on 
damages,  contends  stoutly  for  the  doctrine ;  but  the  cases  cited  by 
him,  fail  to  show  any  reason  for  such  a  rule,  and  many  of  them 
are  entirely  silent  upon  the  question.  Huckle  v.  Money,  2  Wils. 
205  ;  Sears  v.  Lyons,  2  Stark.;  Williams  v.  Currie^  1  C.  B.  841 ; 
Doe  V.  Filliter,  13  M.  &  W.  47  ;  Rogers  v.  Spence,  lb.  570. 
See  also  to  the  contrary,  2  Greenl.  Ev.  228,  and  notes,  where  the 
doctrine  is  effectually  exploded  ;  3  Parsons  Cont.  169,  where  the 
reasoning  of  Mr.  Greenleaf  is  virtually  adopted,  The  tendency 
of  the  modern  decisions  is  toward  the  overthrow  of  this  doctrine. 
HurU  V.  Bennett,  19  N.  Y.  174 ;  Mdlone  v.  Murphy,  2  Kan.  250  ; 
Selden  v.  Cashman,  20  Cal.  56 ;  Scdgw.  Dam.  535,  in  notes. 

The  case  shows  that  a  criminal  prosecution  was  pending  against 
the  defendant  at  the  time  of  trial.  We  insist  that  under  such  cir- 
cumstances, punitory  damages  are  not  recoverable.     Austin  v.  WiU 
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soTij  4  Cush.  273.  In  the  recent  case  of  Fai/  v.  Parker^  in  New 
Hampshire,  decided  in  March,  1878,  Foster,  J.,  reviews  the  whole 
doctrine  of  exemplary  damages,  and  agrees  with  Austin  v.  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Prck,  J.  In  view  of  the  nature  of  the  action  and  the  various 
issues  involved  in  the  trial  of  the  case  before  the  jury,  and  the 
very  general  scope  of  the  evidence  in  the  case  without  objection, 
we  cannot  say  that  it  was  error  to  admit  the  evidence  of  the  com- 
mencement and  pendency  of  the  suits  in  favor  of  this  defendant 
against  this  plaintiff,  growing  out  of  the  controversy  as  to  the 
f)Ossession  of  the  premises.  This  evidence  appears  to  be  of  much 
the  same  character  and  tendency  as  other  evidence  in  the  case  in- 
troduced without  objection. 

In  relation  to  the  charge  of  the  court  on  the  subject  of  the  right 
of  self  defence,  after  having  charged  the  jury  agreeably  to  the 
defendant's  requests  on  that  subject,  telling  them,  according  to  such 
requests,  what  circumstances  they  were  to  take  into  consideration 
in  determining  the  amount  of  force  defendant  had  a  right  to  use, 
and  adding  that,  if  plaintiff  committed  the  first  assault  upon  the 
defendant,  the  defendant  was  not  bound  to  wait  till  the  blow 
reached  and  disabled  him,  before  he  defended  himself,  and  disabled 
the  plaintiff,  it  was  not  error  to  tell  the  jury  that  they  might  con- 
sider the  nearness  of  help,  in  addition  to  the  circumstances  named, 
in  determining  the  extent  and  amount  of  force  the  defendant 
would  have  a  right  to  use  before  he  would  be  guilty  of  using  an 
excess  of  for(;e.  The  amount  and  extent  of  force  which  the  de- 
fendant would  have  a  right  to  use,  would  depend  in  some  measure 
on  the  perilous  condition  he  had  reason  to  suppose  he  was  in  from 
apprehended  violence  from  the  plaintiff,  and  what  force  he  had 
reason  to  suppose  necessary  to  protect  himself.  The  fact  of  the 
presence  or  proximity  of  the  defendant's  two  hired  men,  knoum  to 
both  parties,  was  proper  for  the  jury  to  consider  as  bearing  on  the 
question.  The  defendant,  so  situated,  would  naturally  be  less  ap- 
prehensive of  grievous  bodily  injury,  than  if  in  some  secluded  place, 
beyond  the  reach  of  assistance. 

It  is  insisted  that  exemplary  damages  cannot  be  recovered  iix 
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aciril  action ;  and  if  in  any  civil  action,  not  in  this  case,  for  the 
reason  that  at  the  time  of  trial,  there  was  a  crimiual  prosecution 
pending  against  the  defendant  for  the  same  assault,  and  that  he 
ought  not  to  be  punished  twice  for  the  same  transaction.  It  has 
long  been  settled  in  this  state,  and  correctly  settled  upon  sound 
reasons,  that  in  actions  of  this  character  the  jury  may  give  exem- 
plary damages.  It  is  not  an  ionovatiun  of  the  common  law,  it  is 
the  common  law.  It  is  no  answer  to  the  application  of  the  prin- 
ciple in  this  case,  that  a  criminal  prosecution  is  pending  for  the 
same  assault.  It  is  said  the  defendant  should  not  be  punished 
twice.  But  he  has  not  been  punished  once  yet,  and  may  never  be, 
beyond  actual  damages,  if  exemplary  damages  cannot  be  recov- 
ered in  this  action,  as  the  criminal  case  may  never  be  tried.  But 
even  if  it  had  been  tried,  a  conviction,  sentence,  and  judgment,  in 
the  state  prosecution,  would  be  no  bar  to  a  recovery  of  exemplary 
damages  in  this  action. 

These  are  all  the  questions  raised,  or  poiuts  made,  by  the  coun- 
sel who  opened  the  argument  in  behalf  of  the  excepting  party, 
either  in  his  brief  or  in  argument.  Some  new  points  were  started 
by  the  counsel  who  closed  the  argument  on  the  same  side,  but  we 
have  not  considered  them,  as  it  is  the  practice  of  the  court  to  re- 
quire counsel  to  make  the  poiuts  in  the  opening,  on  which  they 
rely,  so  that  the  opposing  counsel  can  have  an  op])ortunity  to  reply. 

Judgment  of  the  county  court  affirmed. 


John  PaLSOME  v.  The  Town  op  Concord.* 
Evidence.     Highway.     Practice.     Damages. 

A  witoees  who  had  exftinined  the  place  of  aooidont  on  a  highway,  and  made  some  meas- 
aremeatB  of  the  width  of  the  road  at  that  and  other  points,  with  a  rod,  after  having; 
tMtified  to  the  width  of  the  road,  and  the  width  of  the  diflurent  kinds  of  oarriaji^eKi  in 
nte  on  higbwaji,  was  allowed  to  testify  that,  m  At*  opinion^  the  road  was  not  wide 
enoo^  at  the  plane  of  accident  for  two  team  wajiions  to  pan  each  other.  Held, 
oo  error. 

Tbe  defendant  reqaeetei  the  court  to  charige,  that  if  a  load  of  hay  which,  it  appeared, 
stood  in  the  highway  at  the  time  and  place  of  accident,  was  an  obstruction  in  the 

*Thls  oaae  was  decided  at  the  Aagast  term,  1872. 
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highway,  and  wan  the  primary  oacue  of  the  accident,  tho  plaintiff  conld  not  reoorer, 
unloBS  the  town  authorities  knew  of  such  obstruction,  or  ought  to  have  known  it,  and 
had  had  a  reasonable  time  to  remove  the  same.  The  court  refused  to  charge  as  re- 
quested ;  but  charged,  that  notwithstanding  tho  jury  found  that  the  load  of  hay  waa 
an  obstruction,  fbr  which  Uie  town  was  in  no  way  liable,  and  that  the  accident 
would  not  have  happened  if  the  hay  had  not  been  in  the  road,  still,  if  they  found  that 
the  highway  was  insufficient  by  reason  of  being  too  narrow,  or  for  want  of  a  railing 
or  muniment,  and  that  such  insufficiency  contributed  to  the  happening  of  the  accident, 
—or,  if  the  road  had  been  sufficient  in  said  particulars,  tliat  the  accident  would  not 
hare  happened,  notwithstanding  the  hay,— the  plaintiff  would  be  entitled  to  recoTor,  if 
in  other  respects  fads  case  was  made  out.    Heldf  no  error. 

The  defendant  requested  the  court  to  charge  the  jury  not  to  allow  any  feeling  of  sym- 
pathy for  the  plaintiff  to  influence  them  in  deciding  the  cose.  The  court  charged  the 
jury  tliat  they  would  remember  to  lay  aside  their  ieelings  in  the  case,  but  said  to 
them,  "Of  course  none  of  us  can  do  away,  entirely,  with  our  sympathies;  we  all  have 
more  or  loss  feeling  of  sympathy  for  a  party  who  has  been  injured,  and  it  Is  right  we 
should;  but,  in  making  up  your  verdict  in  tho  case,  you  will  lay  aside  your  feelings 
of  sympathy,  as  fiir  as  may  be,  and  determine  tho  issues  in  the  case  upon  the  eiridenee 
given  in  court,  forgetting,  as  far  as  may  be,  the  parties,  and  the  consequences  of  your 
determination.''  Heldy  no  substantial  error,  but  that  it  would  h  ivo  been  more  satisfkMS- 
tory,  had  the  judge  been  more  decided  and  explicit  in  instructing  the  jury  that  their 
sympathy  for  the  plaintiff  should  have  nothing  to  do  with  their  verdict. 

The  oourt  charged  the  jury  in  respect  to  prospective  damages,  that  they  should  reduce 
the  losses  which  the  plaintiff  would  thereafter  suffer  fVom  loss  of  time,  doctoring,  and 
personal  suflbrlng,  to  their  present  worth,  or  to  such  a  gum  ad,  being  put  at  interest, 
would  amount  to  the  sum  they  found  the  plaintiff  would  lose  in  the  future  by  reason 
of  the  iAJury.    Held,  no  error. 

Case  for  injury  on  a  liighway.  Plea,  the  general  issue,  and 
trial  by  jury,  December  term,  1871,  Ross,  J.  presiding. 

It  appeared  in  evidence  and  was  uncontradicted,  that  on  the 
7th  of  June,  1870,  the  plaintiff  was  engaged  in  carrying  the  U.  S. 
mail  from  West  Concord  to  Lunenburgh ;  that  on  the  evening  of 
that  day,  which  was  rainy  and  dark,  he  started  about  fifteen  min- 
utes before  ten  o'clock,  with  a  single  team,  to  go  from  West  Con- 
cord to  Lunenburgh,  and  had  proceeded  about  100  rods  from  the 
village  of  West  Concord,  when  he  felt  the  wagon  turning  suddenly 
to  the  right ;  that  he  pulled  upon  the  reins,  to  stop  the  horse,  and  at 
the  same  moment  was  precipitated  over  an  embankment,  together 
with  the  horse  and  wagon,  among  the  rocks,  by  means  whereof  he 
was  severely  injured.  It  appeared  that  at  the  place  of  the  accident, 
the  highway,  for  30  or  40  rods,  was  along  a  dug- way,  with  a  bank 
upon  the  left-hand  side,  and  a  steep  embankment  on  the  right-hand 
side;  that  the  highway  was  from  11  to  13  feet  wide  between  the 
bank  and  the  edge  of  the  embankment,  with  no  railing  or  muni- 
ment to  prevent  teams  from  passing  off  the  embankment,  and  that 
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a  load  of  hay  had  been  left  standing  in  the  road,  driven  close  up 
to  the  bank,  at  about  sunset  of  the  day  of  the  accident,  of  which 
fact,  the  uncontradicted  evidence  of  the  defendants  tended  to 
show,  the  town  authorities  had  no  knowledge.  It  appeared  that 
two  single  teams  passed  by  said  load  of  hay  at  about  dusk  of  that 
evening,  but  before  it  was  entirely  dark,  and  before  the  accident 
to  the  plaintiff.  In  the  course  of  the  trial,  one  of  the  plaintifiTs 
witnesses  who  examined  the  place  of  the  accident  the  morning 
after  the  accident,  and  made  some  measurements  of  the  width  of 
the  road  at  that  and  other  points,  with  a  rod,  after  he  had  testified 
to  the  width  of  the  road,  and  the  width  of  the  different  kinds  of 
carriages  which  are  used  on  highways,  was  allowed  to  testify, 
against  the  objection  of  the  defendant,  that,  in  his  opinion,  the 
highway  at  the  place  of  the  accident  was  not  sufiSciently  wide  to 
allow  two  team  wagons  to  pass  each  other.  The  plaintiff's  testi- 
mony tended  to  show  that  the  injury  he  received  was  of  a  perma- 
nent and  probably  fatal  character,  being  an  injury  to  his  left 
shoulder,  not  serious,  and  to  his  left  side,  involving  his  left  kidney 
and  spinal  cord.  The  defendant's  testimony  tended  to  contradict 
the  plaintiff's  as  to  the  extent  and  seriousness  of  the  injury.  The 
plaintiff  claimed  from  the  testimony,  that  the  highway  at  the  place 
of  the  accident  was  insufficient  in  width,  for  the  want  of  a  railing 
or  muniment  to  keep  travelers  from  going  over  the  embankment. 

The  defendant  requested  the  court  to  charge  the  jury,  that  if 
the  load  of  hay  was  an  obstruction  in  the  highway,  and  such 
obstruction  was  the  primary  cause  of  the  accident  to  the  [)laintiff, 
the  plaintiff  could  not  recover,  unless  the  authorities  of  the  town 
knew  of  such  obstruction,  or  ought  to  have  known  of  it,  and  had 
had  a  reasonable  time  to  remove  the  same.  The  court  refused  to 
charge  as  requested,  but,  among  other  things  not  excepted  to,  did 
charge  that  notwithstanding  the  jury  should  find  that  the  load  of 
hay  was  an  obstruction  in  the  highway,  for  which  the  defendant 
was  in  no  wise  responsible,  and  that  the  accident  would  not  have 
happened  if  the  load  of  hay  had  not  been  in  the  road,  still,  if  they 
found  that  the  highway  was  insufficient  at  the  place  of  the  acci- 
dent, by  reason  of  being  too  narrow,  or  by  reason  of  the  want  of 
a  railing  or  muniment,  and  such  insufficiency  contributed  to  the 
19 
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happening  of  the  accident, — in  other  words,  that  if  the  road  had 
been  sufiScient  in  the  particulars  complained  of,  the  injury  would 
not  have  happened  to  the  plaintiff,  notwithstanding  the  load  of 
hay  was  there, — and  if  the  plaintiff  was  in  the  exercise  of  such  care 
and  prudence  as  men  of  common  care  and  prudence  would  exer- 
cise under  like  circumstances,  the  plaintiff  would  be  entitled  to 
recover,  if  he  had  made  out  his  case  in  other  respects.  Upon  the 
question  whether  the  load  of  hay  had  become  an  obstruction  for 
which  the  town  would  be  responsible,  and  as  to  the  duty  of  the 
town  in  removing  the  same,  the  court  charged  substantially  as  re- 
quested* 

The  defendant  also  I'equested  the  court  to  charge  the  jury,  that 
they  should  not  allow  any  feeling  of  sympathy  for  the  plaintiff  to 
influence  them  in  deciding  the  case.  The  court  charged  the  jury 
that  they  would  remember  to  lay  aside  their  feelings  in  the  case, 
but  said  to  them,  **  Of  course  none  of  us  can  do  away  entirely 
with  our  sympathies ;  we  all  have  more  or  less  feeling  of  sympa- 
thy for  a  party  who  has  been  injured,  and  it  is  right  we  should 
have ;  but  In  making  up  your  verdict  in  the  case,  you  will  lay 
aside  your  feelings  of  sympathy,  as  far  as  may  be,  and  determine 
the  issues  in  the  case  upon  the  evidence  given  in  court,  forgetting, 
as  far  as  may  be,  the  parties  and  the  consequences  of  your  deter- 
mination." 

Upon  the  question  of  damages,  the  court  told  the  jury  that  if 
they  found  the  plaintiff  was  entitled  to  recover,  he  would  be 
entitled  to  recover  damages  for  whatever  loss  of  time,  loss  for 
doctoring  and  nursing,  and  loss  by  personal  suffering,  had  already 
been  occasioned  to  him  by  reason  of  the  injury,  or  should  there- 
after come  to  him  for  the  same  reason  ;  but  that  in  estimating  the 
prospective  damages  they  would  reduce  these  losses  to  their  pres- 
ent worth,  or  to  such  a  sum  as,  being  put  at  interest,  would 
amount  to  tlie  sum  they  found  the  plaintiff  would  lose  in  these  re- 
spects in  the  future  by  the  injury.  The  court  charged  fully  upon 
all  other  points  in  the  case,  in  a  manner  not  excepted  to,  and  fully 
explained  the  general  propositions  in  those  portions  of  the  charge 
detailed.    To  the  admission  of  the  testimony  objected  to,  to  the 
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refusal  to  charge  as  requested,  and  to  so  much  of  the  charges  as 
is  detailed,  the  defendant  excepted. 

0.  S.  ^  C  C.  Burke  and  B,  N.  Davis^  for  the  defendant. 

The  opinion  of  the  witness  as  to  the  width  of  the  highway,  was 
inadmissible.  1  Greenl.  £v.  §4i0;  Carter  v .  Borham^  1  Smith 
Lead,  Cas.  286 ;  Le%Ur  v.  PitUford,  7  Vt.  168 ;  Clifford  v. 
Richardson,  18  Vt.  620 ;  Fraser  v.  lupper^  29  Vt.  409  ;  Crane 
^  wife  V.  Northfield,  33  Vt.  124. 

The  defendant  was  entitled  to  a  charge  as  to  the  load  of  hay 
being  an  obstruction,  and  the  knowledge  of  the  town  authorities 
in  relation  thereto.  Bardwell  ^  Huntington  v.  Jamaica^  15 
Vt.  438  ;  Mor%e  ^  wife  v.  Richmond,  41  Vt.  435  ;  Clark  v.  Cor*- 
inth,  lb.  449. 

Telling  the  jury  that  we  all  have  more  or  less  sympathy  for  a 
party  who  has  been  injured,  and  that  it  was  right  we  should 
have,  was  error. 

The  rule  laid  down  by  the  court  for  estimating  prospective 
damages,  was  objectionable.  Loss  of  time  was  a  proper  element 
to  be  considered;  but  loss  consequent  upon  personal  suffering, 
to  *  be  estimated  for  the  future  by  a  sum  which,  put  at  interest, 
would  make  the  plaintiff  good,  is  certainly  novel,  if  not  bad  law. 

IHekey  ^  Smith  and  Stoddard,  for  the  plaintiff. 

There  was  no  error  in  permitting  the  witness  to  give  his  opinion 
as  to  the  width  of  the  road.  Lester  v.  Fittsford,  7  Vt.  158 ; 
Morse  v.  Crawford,  17  Vt.  499  ;  Hard  v.  Brown,  18  Vt.  87. 

The  defendant  was  not  entitled  to  the  instructions  asked  for 
as  to  the  effect  of  the  load  of  hay  upon  the  liability  of  the  town. 
Hunt  ^  wife  v.  Fownal,  9  Vt.  411 ;  Kelsey  v.  Glover,  15  Vt. 
708. 

The  court  charged  the  jury  as  to  being  influenced  by  sympa- 
thy, substantially  as  requested,  and  correctly. 

On  the  question  of  prospective  damages,  the  defendant  has  no 
cause  of  complaint,  for  the  instructions  of  the  court  were  in  the 
defendant's  favor.  A  verdict  rendered  in  county  court  will  never 
be  disturbed  on  the  ground  of  erroneous  instructions  on  the  esti- 
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inatioD  of  damages,  when  the  error  benefits  the  excepting  party. 
FitzmnmonB  v.  Southwick^  38  Vt.  509. 

The  opiDion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  It  is  claimed  on  the  part  of  the  defend- 
ant that  the  county  court  erred  in  allowing  one  of  the  plaintifTs 
witnesses  to  testify,  ^^  that  in  his  opinion,  the  highway  at  the 
place  of  the  accident  was  not  sufficiently  wide  to  allow  two  team 
wagons  to  pass  each  other." 

If  this  testimony  is  to  be  regarded  as  the  opinion  of  the  wit- 
ness as  to  the  sufficiency  of  the  highway,  in  respect  to  its  width 
for  public  travel,  its  admission  was  clearly  erroneous ;  but  we 
do  not  so  regard  the  testimony.  It  is  simply  the  opinion 
of  the  witness  as  to  the  width  of  the  highway,  given  by 
comparing  the  width  of  the  highway  with  the  width  of  a  team 
wagon.  It  appears  that  the  witness  had  made  some  measure- 
ments of  the  width  of  the  highway,  with  a  rod  ;  how  careful  and 
accurate  he  was  does  not  appear ;  and  the  plaintiff  seeks  to  es- 
tablish the  width  of  the  road,  by  the  opinion  of  the  witness  given 
in  the  manner  stated,  and  we  think  there  was  no  error  in  al- 
lowing him  to  do  so.  And  this  is  not  in  any  respect  a  relaxation 
of  the  well  settled  general  rule,  that  the  opinion  of  witnesses  who 
are  not  professional  persons,  or  experts,  is  not  admissible.  There 
are  many  exceptions  to  this  rule,  and  among  the  exceptious  is 
testimony  as  to  distances,  size,  height,  value,  velocity,  Ac. ;  from 
the  nature  of  the  subject,  no  other  evidence  than  opinion,  often- 
times, can  be  had. 

The  objection  to  the  charge  of  tlie  court  in  respect  to  the  cSect 
of  the  load  of  hay  upon  the  accident,  was  not  much  relied  upon 
by  counsel  in  the  argument,  and  we  think  the  charge  on  that  sub- 
ject was  all,  and  perhaps  more,  than  the  defendant  was  entitled  to. 
The  defendant  requested  the  court  to  charge  the  jury,  "  that 
they  should  not  allow  any  feeling  of  sympathy  for  the  plaintiff  to 
influence  them  in  deciding  the  case."  The  court  ciiarged  the  jury 
that  they  would  remember  to  lay  aside  their  f(»elings  in  the  case, 
but  said  to  them,  ^^  Of  course,  none  of  us  can  do  away  entirely 
with  our  sympathies ;  we  all  have  more  or  less  feeling  of  sym- 
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pathy  for  a  party  who  has   been  injured,    and  it  is    right    we 
should  have ;  but  that  in  making  up  your  verdict  in  the  case, 
jou  will  lay  aside  your  feelings  of  sympathy,  as  far  as  may  be, 
and  determine  the  issues  in  the  case  upon  the  evidence  given  in 
court,  forgetting,  as  far  as  may  be,  the  parties  and  conse(iuences  .^ 
of  your  determination."     That  the  defendant  was  entitled  to  have 
his  request  complied  with,  there  can  be  no  doubt.     Feelings  of 
sympathy  for  either  party,  have  no  place  in  the  jury  room,  where 
the  rights  of  the  parties  aie  to  be  settled,  and  justice  to  be  done, 
according  to  the  law  and  the  evidence  given  in  court.     Did  the 
court  substantially  comply  with   the  request?      If  the   charge, 
when  fairly  considered,    conveys  or  countenances  the  idea  that 
the  jury  were  at  liberty  to  be  governed  or  influenced  in  any  de- 
gree in  making  up  their  verdict,  by  feelings  of  sympathy  for  either 
party,  then  it  was  erroneous.     There  is  always  danger  in  cases 
of  this  kind,  that  such  considerations  will  operate  upon  juries, 
and  affect  their  verdicts  ;  but  courts  should  see  to  it,  that  such  a 
course  does  not  receive  judicial  sanction  or  countenance.     The 
court  told  the  jury  that  they  must  lay  aside  their  feelings  in  the 
case,  but  said  that  all  would  have  more  or  less  sympathy  for  a 
party  injured,  and  could  not  help  it,  but  that  they  must  lay  aside 
their  feelings  in  this  respect,  as  far  as  may  be,  and  determine 
the  issues  in  the  case  upon  the  evidence  given  in  court ;  this,  we 
think,  is,  in  effect,  saying  to  the  jury :  You  naturally  have  a  feel- 
ing of  sympathy  for  an  injured  party,  but  you  are  not  to  bo  influ- 
enced   by  this  feeling,  but  to    make  up  your  verdict  upon   the 
evidence  given  in  court.     And  while,  in  this  charge,  we  do  not 
find  substantial  error,  it  would  have  been  more  satisfactory  to  all 
the  members  of  this  court,  if  the  learned  judge  had  been  more 
decided  and  explicit  in  instructing  the  jury  that  their  feeling  of 
sympathy  for  the  plaintifl',  should  have  nothing  to  do  with  their 
verdict. 

Objection  is  made  to  the  charge  of  the  court  on  the  subject 
of  damages,  but  we  find  no  error  therein.  As  under  the  decisions 
in  this  state,  the  party  injured  can  have  but  one  action  to  recover 
the  damage,  he  is  allowed  in  that  action  to  recover  not  only  such 
damages  as  have  accrued  from  the  injury,  but  such  damages  as 
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the  jury  fiud  will  accrue  to  hitn  \n  the  future  from  the  same  cause. 
And  the  loss  of  time,  expense,  and  personal  suffering,  as  the  re- 
sult of  the  injury,  which  he  recovers  for  in  the  past,  he  will  re- 
cover for  as  prospective  damagcc^,  if  the  jury  find  that  like  dam- 
age will  accrue  to  hira  from  the  same  causes  in  the  future.  In 
respect  to  the  prospective  damages,  the  court  reminded  the  jury 
that  what  should  be  given  to  the  plaintiff  in  that  respect,  would 
be  like  payments  in  advance,  and  that  in  fixing  the  sum,  that 
fact  might  properly  be  taken  into  consideration,  and  the  amount 
reduced  to  its  then  present  worth.  As  the  effect  of  this  suggestiou 
would  be  to  lessen  the  damages,  if  it  had  any  effect,  the  defend- 
ant cannot  complain  of  it,  and  we  find  no  legal  error  in  it.  In 
respect  to  the  amount  of  prospective  damages  to  be  awarded,  the 
jury  are  the  exclusive  judges. 
Judgment  afSrmed. 


JosKPH  IIadley  v.  R.  0.  M.  Howe. 
Traditionary  Evidence  of  Boundary, 

One  of  the  oonditions  upon  whioh  the  deolarations  of  deceased  persons  in  relation  to  the 
location  of  boundary  lines  and  monuments  are  reoeiyed  in  oyidence,  is,  that  it  shall 
be  t^hown  that  they  had  knowledice  of  such  lines  and  monuments  at  the  time  of  mak- 
ing the  deolarations  to  be  proved.  But  such  knowledjce  cannot  be  shown  by  what  they 
said ;  it  must  be  proved  by  other  means. 

BjEcrrMRNT.  Plea,  not  guilty.  Trial  by  jury,  and  verdict  for 
the  defendant,  June  term,  1873,  Ross,  J.  presiding. 

The  only  question  was  as  to  the  location  of  the  true  line  be- 
tween the  house-lots  of  the  plaintiff  and  defendant,  on  Summer 
street,  in  the  village  of  St.  Johnsbury.  Both  parties  derived  title 
from  Moses  Kitt ridge,  who  died  in  January,  1878.  The  lines  of 
both  lots  were  surveyed  in  1853,  and  all  deeds  since  then  followed 
the  descriptions  of  that  survey.  The  defendant  was  permitted, 
against  the  plaintiff's  objection,  to  testify  that  after  this  suit  was 
commenced,  he  met  said  Kittridge  in  the  street  one  day,  some  dis- 
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tance  firora  the  line  in  dispute,  and  not  in  sight  of  it,  and  asked 
bim  to  go  and  look  the  lines  of  said  lots  over,  and  see  if  the 
fences  were  in  the  right  place ;  that  afterwards  he  again  met  said 
Kittridge,  who  told  him  he  had  been  to  look  at  the  lines,  and  that 
the  fence  between  the  plaintiiT  and  defendant  was  all  right. 
Vone  of  said  conversation  was  in  sight  of  the  disputed  premises ; 
nor  was  there  any  other  evidence  of  what  Kittridge  told  the  de- 
fendant. It  was  conceded  that  Kittridge  helped  set  the  stakes 
and  make  the  survey  when  ihe  lots  were  surveyed  in  1853.  Ex- 
ceptions by  the  plaintiff. 

Belden  ^  Ide  and  Uliftha  May^  for  the  plaintiff,  cited  1  Phil. 
Ev.  181,  200,  226 ;  1  Greenl.  Ev.  §§145,  147  ;  Berkeley  Peerage 
Case,  4  Camp.  401,  411  ;  Luigh  Peerage  Case^  cited  1  Phil.  Ev. 
224  ;  SmUh  v.  Pmvers,  16  N.  H.  546  ;  Wood  et  ah  v.  Willard  et 
aL  37  Vt.  377  ;  Powers  et  al.  v.  SiUhy  et  ah  41  Vt.  288 ;  Miller 
v.  Wood  et  al  44  Vt.  378. 

O.  S.  ^  C.  C,  Burke  and  Powers  ^  Oleed,  for  the  defendant, 
cited  1  Smith  Lead.  Cas.  338,  notes  ;  Sasser  v.  Herring^  3  Dev. 
Law  (N.  C),  340  ;  Great  Falls  Co,  v.  Worster,  15  N.  H.  412  ; 
Smith  V.  Powers,  lb.  546  ;  Adams  v.  Blodgett,  47  N.  IT.  210  ; 
Binntf  v.  Famsworth,  17  Conn.  355  ;  Wood  et  al.  v.  Willard  et 
al.  37  Vt.  377 ;  Powers  et  al.  v.  Sihhy  et  al.  41  Vt.  288. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  What  a  deceased  person  has  said  about  a  bound- 
ary with  which  he  was  familiar,  has  been  permitted  to  be  proved 
under  certain  fixed  conditions  Those  conditions  are  not  to  be 
proved  by  what  he  said  ;  they  are  to  be  proved  by  other  means. 
One  of  the  conditions  is,  that  it  shall  be  shown  that  he  had 
knowledge,  both  of  the  line  and  of  the  marks  relied  o-,  at  the 
time  of  tho  saying  to  be  proved.  In  this  case,  the  only  evidence 
that  he  knew  of,  or  had  seen,  the  fence  in  question,  was  what  he 
said,  as  testified  by  the  defendant.  If  Mr.  Kittridge  and  the  de- 
fendant had  been  together  on  the  premises,  and  the  fence  the 
sabject  of  their  observation  ;   or  if  it  had  been  shown  that  he  had 
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built  the  fence ;  or  otherwise  that  he  knew  of  its  existence  and 
location  relatively  to  the  two  lots  separated  by  the  line  in  contro- 
versy ;  one  of  the  conditions  of  the  admissibility  of  the  evidence 
in  question  would  have  been  established 

The  fact  that  Mr.  Kittridge  said  to  Howe,  that  he  had  seen  the 
fence,  was  not  evidence  that  he  had  in  fact  seen  it.  It  was  merely 
hearsay,  without  any  of  the  reasons  or  conditions  upon  which  such 
evidence  is  admissible. 

The  cases  cited  of  Wood  v.  Willard,  37  Vt.  386 ;  Powers  v. 
Silsby,  41  Vt.  288  ;  Miller  et  ah  v.  Wood  et  al.  44  Vt.  378,  show 
the  view  in  which  the  court  regard  sayings  of  deceased  persons  as 
proper  evidence  on  questions  of  boundary,  as  marked  by  monu- 
ments. A  recent  case  in  Essex  county,  not  yet  reported,  shows 
the  same,  and  is  to  the  same  eifcct  as  those  above  named. 

The  judgment  is  reversed,  and  cause  remanded. 


William  Lindset  v.  Town  op  Danville. 
Estoppel.     Damages,     Evidence.     Pleading, 

Ilasband  and  wife  haying  recovered  final  Judgment  In  a  Joint  action  agafnst  defendant 
town,  fbr  personal  Injuries  to  the  wife,  ocoasioned  by  reason  of  the  InsaflSoienoy  of  a 
highway  in  said  town,  the  defendant  is  estopped,  in  an  action  by  the  husband  to  recover 
damages  fbr  the  loss  of  the  wife's  service,  and  for  the  cxpcnne  of  medical  atten<1- 
anoe,  to  deny  fiiots  put  in  Issue  and  found  against  It  In  the  former  action. 

The  ground  of  reoorery  is  loss  of  service,  and  if  the  jury  think  that  tlie  sum  paid  for 
necessary  labor  substituted  for  the  ordinary  service  of  the  wife,  witli  interest  thereon,  is 
the  measure  of  a  Just  compensation  for  the  loss  of  the  wife's  service,  they  are  at  liberty 
to  find  damages  to  that  amount;  and  a  charge  to  that  ofTect  is  no  error.  Whether  in- 
terest, eo  nomtne.  Is  recoverable  in  an  action  of  tort  or  not,  a  Jury  may  consider  time,  in 
fixing  upon  reasonable  damages. 

Evidence  offered  by  tho  plaintiflTto  fix  such  sum,  mny  i>o  properly  admitted;  and  evidence 
sought  to  be  introduced  by  the  defendant,  tending  to  show  tliat  the  wife  was  in  ill  health 
at  some  uncertain  time  prior  to  said  injury,  may  be  properly  excluded. 

It  was  alleged  in  the  declaration,  that  the  plaintiff  had  been  "put  to  great  trouble  and 
expense  in  endeavoring  to  cure  his  said  wife  and  child,— in  procuring  medical  attend- 
ance," Ac.  Held,  that  the  value  of  the  plaintiff's  services  in  attending  upon  his  wife, 
rendered  necessary  by  the  injury,  were  within  the  scope  of  the  declaration. 

Case-  for  the  loss  of  service  of  plaintiff's  wife  and  expense  of 
medical  attendance  upon  her,  consequent  upon  an  alleged  injury 
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oocasic»ed  by  reason  of  the  insufficiency  of  a  highway  in  the  de- 
fendant town.  Plea,  the  general  issue,  and  trial  by  jury,  Decem- 
ber term,  1872,  Boss,  J.,  presiding. 

On  trial  the  plaintiff  read  in  evidence  a  certified  copy  of  the 
record  in  the  case  of  this  plaintiff  and  his  wife  against  this  defen- 
dant, tried  at  the  December  term  of  said  court,  1871,  and  from 
inspection  of  said  copy,  it  appeared  that  the  plaintiff  and  his 
wife  had  recovered  judgment  against  the  town  for  the  damage 
sustained  by  the  wife  by  reason  of  said  injury.     No  evidence  of 
the  injury,  or  of  the  liability  of   the  town  therefor,  was  intro- 
duced, except  such  as  said  copy  afforded.     The  court  ruled  that 
the  judgment  in  the  former  suit,  was  conclusive  of  the  defendant's 
liability  in  this  case  ;   to  which  the  defendant   excepted.     The 
plaintiff,  having  given  evidence  tending  to  show  that  before  the 
alleged  injury,  his  wife  had  been  able  to  do  all  the  housework  for 
his  family,  and  to  care  for  his  dairy,  and  that  this  work  had  been 
about  as  much  and  as  hard  to  perform  afler  the  injury  as  it  was 
before,  was  allowed  to  give  evidence  tending  to  show  that  by  rea- 
son of  the  alleged  injury,  he  was  compelled  to  hire,  and  did  hire, 
his  sister  immediately  after  the  injury,  to  do  the  said  work,  and 
that  he  paid  her  therefor  ;  that  he  was  also  compelled  to  hire  an- 
other woman  to  do  occasional  washing ;  that  for  like  reason  he 
was  obliged  to  hire  his  wife's  mother  for  a  year,  that  he  paid  her 
$104,  and  that  her  board  during  that  time  was  worth  three  dollars 
per  week  ;  and  that  after  his  wife's  mother  had  completed  her 
service,  he  was  also,  for  like  reasons,  obliged  to  employ,  at  various 
times,  two  of  his  wife's  sisters,  to  aid  in  the  housework,  for  which 
he  gave  them  their  board  and  clothing.     The  plaintiff  was  also 
allowed  to  show  the  amount  and  value  to  him  of  the  time  he  lost 
&x>m  his  usual  employment  at  the  time  of  his  wife's  injury.     To 
the  admission  of  all  this  evidence,  the  defendant  excepted.     The 
defendant  offered  a  witness  to  show  that  the  plaintiff's  wife  told 
the  witness,  sometime  prior  to  the  injury, — but  at  what  time  was 
not  stated, — ^that  she  had  for  years  suffered,  and  at  the  time  of  the 
conversation  was  suffering,  in  consequence  of  a  female  weakness. 
To  this  evidence  the  plaintiff  objected,  and  it  was  excluded  ;  to 
which  the  defendant  excepted.    The  court  told  the  jury,  in  re- 
20 
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gard  to  damages,  that  thej  were  to  ascertain  by  the  evidence  what 
part  of  the  wife's  services  the  plaintiff  had  lost  by  reason  of  the 
injury,  and  what  that  part  was  worth  ;  that  the  plaintiff  was  en- 
titled to  recover  a  sum  equal  to  such  value  ;  and  that,  to  deter- 
mine the  amount,  they  might  consider  what  the  plaintiff  had  been 
obliged  to  pay  for  help  to  do  the  housework  for  his  family  since 
said  injury,  as  shown  by  the  evidence,  and  that  so  much  of  the 
same  as  he  had  reasonably  paid  out  to  make  good  the  loss  of  the 
services  of  his  wife  occasioned  by  said  injury,  he  would  be  enti- 
tled to  recover,  with  interest  on  the  same>  from  the  time  he  was 
so  obliged  to  pay,  till  the  time  of  trial.  To  this  part  of  the  charge, 
the  defendant  excepted.     Verdict  for  the  plaintiff. 

A.  M,  Dickey^  for  the  defendant. 

It  was  error  for  the  county  court  to  hold  that  the  judgment  in 
the  suit  of  William  Lindsey  ^  wife  v.  Danville^  was  conclusive 
evidence  of  the  plaintiff's  right  to  recover  in  this  action.  The 
plaintifi''8  evidence  of  the  amount  paid  for  hired  help,  and  of  the 
cost  of  the  board  of  the  same,  which  was  introduced  to  show  the 
value  of  the  wife's  services,  or  of  that  portion  of  her  services  lost 
to  the  plaintiff  by  reason  of  the  injury,  tended  to  mislead  the  jury, 
and  should  have  been  excluded.  The  question  was,  how  much  of 
the  wife's  services  did  the  plaintiff  lose  by  the  injury ;  and  he 
should  have  proved  what  her  services  would  have  been  worth  if 
she  had  not  been  injured,  and  how  much  less  they  were  worth  in 
consequence  of  the  injury.  1  Stark  Ev.  395.  The  evidence  of 
the  admissions  of  the  plaintiff's  wife  in  regard  to  the  state  of  her 
health  before  the  injury,  which  was  offered  by  the  defendant, 
ought  to  have  been  received,  for  she  was  the  meritorious  cause  of 
the  suit,  and  her  admissions  were  evidence  against  the  plaintiff. 
The  court  told  the  jury  that  the  .plaintiff  would  be  entitled  to  re- 
cover what  he  had  been  obliged  to  pay  for  help,  &c.,  to  make  good 
the  loss  of  the  wife's  services,  with  interest  on  the  same.  They 
should  have  been  directed  to  find  the  value  of  the  services  lost  to 
the  plaintiff;  and  interest  should  not  have  been  allowed  on  sums 
paid  out  by  plaintiff  for  hired  help.  Sedgw.  Dam.  92,  559.  The 
plaintiff  could  not,  under  his  declaration,  recover  for  his  loss  of 
time  occasioned  by  the  injury. 
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O.  S,  and  C.  O,  Burke ,  for  the  plaintiff. 

The  judgment  in  the  suit  of  Lindsey  and  wife  against  Dan- 
ville, was  conclusive  evidence  of  the  manner  in  which  plaintiff's 
wife  was  injured,  and  of  the  liability  of  the  defendant  for  the  in- 
jury. Taw7t,  V.  Lamphere^  34  Vt.  365 ;  Church  v.  Chapin^  35 
Vt-  223 ;  Spencer  et  al  v.  Dearth,  43  Vt.  98.  The  court  will 
ascertain  the  real  parties,  and  give  effect  to  the  former  suit  ac- 
cordingly. Spencer  et  al.  v.  Dearth,  9upra ;  1  Phil.  Ev.  306. 
Evidence  of  the  amount  paid  by  the  plaintiff  for  help  hired  during 
his  wife's  disability  to  perform  household  duties  which  prior  to  that 
time  had  been  performed  by  her,  was  properly  admitted  ;  and  the 
charge  to  the  jury,  that  plaintiff  was  entitled  to  recover  what  he  had 
lost,  was  correct.  The  evidence  of  the  wife's  admissions,  which 
was  offered  by  the  defendant,  was  properly  excluded,  for  the  time 
when  the  admissions  were  made  does  not  appear.  The  wife  was 
not  a  party  to  the  suit,  nor  could  sh6  be  a  witness  in  it ;  foi  the 
wife's  declarations  cannot  bind  the  husband.  GHUon,  adrrCr.  v. 
O-ilsan,  16  Vt.  464.  The  declaration  states  that  the  plaintiff  was 
'^  put  to  great  trouble  and  expense  in  endeavoring  to  cure  his  said 
wife  and  child — in  procuring  medical  attendance  upon  them,"  &c. 
Under  this  declaration,  the  plaintiff's  evidence  of  the  value  of  the 
time  he  lost  on  the  occurrence  of  the  injury,  was  clearly  admissible, 
and  the  defendant's  objection  thereto  is  wholly  untenable.  The 
exi)ense  to  the  plaintiff  by  reason  of  the  loss  of  time,  is  stated  in 
the  declaration  with  sufficient  certainty,  to  be  recovered  as  special 
damages.  But,  as  it  was  a  case  of  bodily  injury,  attendance  upon 
the  wife  was  so  necessary  that  the  plaintiff  might  recover  for  time 
lost,  under  a  declaration  for  general  damages.  FoUom  v.  Under- 
m,  36  Vt.  580. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  plaintiff  and  wife,  in  a  joint  action,  had 
recovered  final  judgment  against  the  defendant  town,  for  personal 
injury  to  the  wife,  by  reason  of  the  insufficiency  of  the  highway 
which  it  was  incumbent  on  the  defendant  to  keep  in  repair.  This 
salt  is  brought  to  recover  damages  that  accrued  to  the  husband  by 
reason  of  the  same  occurrence.    The  same  facts  must  be  proved  in 
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this  case,  as  in  the  former,  to  warrant  a  recovery  by  this  plaintiff. 
The  sufficiency  of  the  highway,  the  care  and  prudence  of  the 
plaintiff's  wife  in  the  management  of  the  team,  the  condition  and 
safety  of  the  wagon  and  tackle,  are  in  issue  in  this  case  precisely 
as  in  that.  The  defendant  has  had  full  opportunity  to  adduce  evi- 
dence, and  cross-examine  the  plaintiff's  witnesses,  upon  these  issues, 
which  have  been  adjudicated.  Is  the  defendant  concluded,  as  to 
these  issues,  by  the  former  judgment  ?  The  identity  of  the  issues 
and  subject-matter  in  the  two  suits,  is  not  questioned.  Nor  is  it  de- 
nied that  facts  once  judicially  determined  between  the  same  par- 
ties, are  concluded.  In  the  language  of  Lord  Ellbnborough,  in 
the  leading  case  of  Outram  v.  More  wood  et  ux.  3  East,  346, 
"  The  estoppel  precludes  parties  and  privies  from  contending  to 
the  contrary  of  that  point,  or  matter  of  fact,  which  having  been 
once  distinctly  put  in  issue  by  them,  or  by  those  to  whom  they  are 
privy  in  estate  or  law,  has  been,  on  such  issue  joined,  solemnly 
found  against  them."  In  that  case,  the  defendant's  wife,  Ellen, 
had  been  sued  for  digging  coals  in  the  plaintiff^s  mine ;  the  wife 
had  justified  her  acts,  under  a  claim  of  right  in  the  coal  mine, 
which  had  been  determined  against  her.  She  afterwards  inter- 
married with  the  defendant  Morewood,  and  continued  to  dig  and  re- 
move the  coal  from  plaintiff's  mine  ;  and  the  plaintiff  brought  a 
second  suit  against  husband  and  wife,  who  attempted  to  set  up  the 
same  right  and  title,  as  in  the  former  suit,  and  the  court  held  that 
both  defendants  were  estopped.  The  case  was  elaborately  argued 
by  Erskinb  on  the  one  side,  and  by  Gibbs  on  the  other,  and  the 
chief  justice  brought  to  his  service  his  great  learning  and  ju- 
dicial vigor,  in  a  tiiorough  analysis  of  all  the  authorities  on  the 
subject  of  estoppel,  and  seems  to  have  had  no  doubt,  that  if  the 
wife  was  estopped  by  the  former  judgment  against  her,  the  hus- 
band would  be  est9pped  also. 

The  case  of  Incledon  et  ah,  v.  Burgess^  reported  in  1  Show.  27, 
was  an  action  of  trespass  for  breaking  a  close.  Plea,  a  prescrip- 
tive right  of  common  of  turbary,  &c. ;  replication,  traversing  such 
prescription.  Rejoinder,  by  way  of  estoppel,  was,  that  in  such  a 
term,  one  of  the  plaintiffs  brought  an  action  of  trespass  against  the 
defendant,  wherein  he  pleaded  the  same  prescription,  and  issue 
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tried  upon  it,  and  found  for  the  defendant.     The  question  was 
made  in  argument,  that  the  estoppel  should  not  prevail,  because 
another  plaintiflF  was  joined  in  the  former  suit.     Lord  Holt,  who 
gave  the  opinion  of  the  court,  is  reported  to  have  said :     "  An 
estoppel  upon  a  verdict  goes  a  great  way  ;  but  if  one  roan  is  es- 
topped, and  he  joins  another  with  him,  whether  this  shall  avoid 
the  estoppel,  is  a  quere."     But  his  lordship  gave  no  opinion  upon 
the  estoppel ;  but  disposed  of  the  case  upon  a  defect  in  the  dec- 
laration.     The  averment  in  the  declaration  was,  ^^  contra  pacem 
ihmini  reffis ;"  and  the  court  held  that  the  averment  should  have 
1)een  ^^  against  the  peace  of  both  kings  ;"  it  being  in  the  reign  of 
William  and  Mary.     Lord  ELLENBORonan  reviews  the  authorities 
cited  by  Lord  Holt,  and  somewhat  criticises  his  disposition  of 
the  case  on  such  technicality,  and  avoiding  the  merits  of  the  pica. 
He  evidently  thought  the  estoppel  should  have  prevailed.     In 
Oulram  y.  Moreioood^  the  court  say  :     *'  If  the  wife  were  bound 
by  this  finding,  as  an  estoppel,  and  precluded  from  averring  the 
contrary  of  what  was  then  found,  the  husband,  in  respect  of  his 
privity,  either  in  estate  or  in  law,  would  be  equally  bound."     2 
Smith  Lead.  Gas.  662,  822.     Hawkins  v.  Lambertj  18  B.  Mon. 
99.     But  in  this  case  the  husband  and  wife  had  impleaded  the 
defendant  in  a  joint  action,  and  recovered.     Had  the  defendant 
town  recovered  final  judgment  in  the  first  suit,  against  both  plain* 
tiff  and  his  wife,  and  then  the  plaintiff  should  have  instituted  this 
suit,  and  sought  to  try  precisely  the  same  issues  in  which  he  had 
iKsen  once  cast,  would  the  defendaut  have  deemed  it  a  duty  to  mar- 
shall  the  same  evidence  in  defence,  and  try  again  the  same  issues 
that  had  been  once  finally  determined  ?     If  the  husband  would  be 
coDclnded  by  an  adjudication  against  the  wife,  in  which  he  had 
no  part,  a  fortiori  he  would  be  concluded  by  a  judgment  to  which 
he  was  party,  and  had  full  opportunity  to  adduce  evidence,  and 
cross-examine   the  witnesses  of  his  adversary.     In  the  case  of 
Spencer  et  al.  v.  Dearth,  43  Vt.  98,  the  court  held  that  an  award 
between  the  payee  and  surety  of  a  note,  in  which  the  note  was 
adjudged  to  be  paid,  was  conclusive  in  a  suit  between  the  payee 
and  the  principal  in  the  note ;  though  it  was  conceded  that,  had 
the  judgment  been  the  other  way,  the  principal  would  not  have 
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been  concluded.  Ordinarily^  estoppel  must  be  mutual,  and  con- 
clude both  parties,  and  that  case  was  held  an  exception.  But 
in  this  case  there  is  no  want  of  mutuality,  and  both  parties  would 
l>e  alike  concluded.     We  find  no  error  in  this  branch  of  this  case. 

II.  The  court  allowed  the  plaintiff  to  prove,  against  defend- 
ant's ol>jection,  what  he  had  paid  out  for  hired  help  during  the 
wife's  disability,  being  that  class  of  work  performed  by  the  wife 
in  her  ordinary  state  of  health.  The  court  told  the  jury  that  the 
plaintiff  would  be  "  entitled  to  recover  for  the  loss  of  the  servi- 
ces of  the  wife,  only  so  much  as  the  evidence  established  he  had 
lost  by  reuson  of  the  injury  ;"  and  that  this  evidence  was  to  be 
considered  in  that  connection,  and  as  ^'  one  method  by  which  they 
could  arrive  at  his  loss"  by  reason  of  the  disability  of  the  wife. 
The  charge  was  in  substance,  that  the  ground  of  recovery  was  loss 
of  service,  and  if  the  jury  thought  that  what  was  paid  for  neces- 
sary labor,  substituted  for  the  ordinary  service  of  the  wife,  with 
interest,  was  a  just  rule  of  compensation  for  the  loss  of  the  wife's 
services,  they  were  at  liberty  to  adopt  it.  Whether  interest,  eo 
nornine^  is  recoverable  in  an  action  of  tort,  this  case  does  not  i^e- 
quire  us  to  determine.  That  a  jury  may  take  time  into  considera- 
tion in  fixing  upon  reasonable  damages  as  compensation  for  inju- 
ries received,  there  seems  no  doubt.  We  find  no  error  in  the 
admission  of  the  evidence,  or  in  rejecting  the  evidence  as  to  the 
admissions  of  the  wife.  And  we  think  the  whole  charge,  taken 
together,  was  not  calculated  to  mislead  the  jury  as  to  the  rule  of 
damages. 

HI.  The  defendant  claims  that,  under  this  declaration,  the 
plaintiff  was  not  entitled  to  recover  for  the  loss  of  his  own  time 
in  ministering  to  his  wife.  The  declaration  alleges  that,  ^'  he  has 
been  put  to  great  trouble  and  expense  in  endeavoring  to  cure 
his  said  wife  and  child, — in  procuring  medical  attendance,  &c.,  to 
wit,  the  sum  of  two  hundred  dollars."  We  think  that  the  value 
of  plaintiff's  services  in  attending  upon  his  wife,  rendered  necessary 
by  the  injury,  comes  within  the  scope  of  the  declaration. 

The  judgment  of  the  county  court  is  affirmed. 
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Marshall  Montgomery  v,  L.  F.  Edwards. 
Statute  of  FraudM.     Evidence, 

OoDtrMte  within  the  statate  of  fraads  are  not  Illegal,  unless  pnt  in  writing;  bnt  only 
sot  capable  of  being  enforced  against  the  defendant  without  writing,  — ao  immunity 
which  the  defendant  may  waive.  Uenoe,  where  parol  eridenoe  of  such  a  contract  was 
given  by  the  plaintifl^  without  objection  by  the  defendant  al  the  time  It  was  oflfbred, 
aud  not  until  the  testimony  was  closed,  and  the  arguments  to  the  Jury  had  commenced, 
it  was  heid  that  the  defendant  had  waived  his  right  to  object  to  the  testimony. 

Assumpsit,  for  that  on  the  1st  day  of  May,  1870,  in  considera- 
tion that  the  plaintiff  would  permit  the  defendant  to  raise  oats 
on  a  certain  piece  of  the  plaintiff's  land  that  year,  and  have  the 
crop,  the  defendant  promised  to  sow  said  land  with  oats,  and  to 
harrow  it  as  much  as  he  was  accustomed  to  harrow  his  own  land 
for  a  like  purpose,  and  to  stock  down  the  same  with  herds-grass 
and  clover,  and  also  expend  four  days'  work  thereon  in  cutting 
bushes  and  making  and  repairing  fence.  Averment  of  perform- 
ance by  the  plaintiff,  and  breach  by  the  defendant.  The  declara- 
tion also  contained  the  common  counts,  but  they  were  waived  on 
trial.  Plea,  the  general  issue.  Trial  by  jury,  and  verdict  for 
the  plaintiff,  December  term,  1872,  Ross,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  sustain  the  special  count. 
The  contract  therein  declared  upon  was  not  in  writing,  and  the 
plaintiff  offered  only  parol  evidence  to  prove  it,  which  was  intro- 
duced without  objection  at  the  time  it  was  offered.  The  defend- 
ant was  a  witness,  and  admitted  the  contract  in  nearly  the  same 
terms  charged  in  the  declaration ;  but  gave  evidence  tending  to 
show  that  he  had  performed  it.  Afler  the  evidence  was  all  in 
on  both  sides  without  objection,  and  the  arguments  to  the  jury 
were  partly  concluded,  the  defendant's  counsel  requested  the  court 
to  rule  that  the  plaintiff  was  not  entitled  to  recover,  because  the 
contract  was  not  in  writing.  The  court  refused  so  to  rule,  or  to 
charge  the  jury  to  that  effect ;  to  which  the  defendant  excepted. 
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B.  N,  Davis,  for  the  defendaDt. 

The  agreement  set  forth  in  the  special  count,  was  for  an  inter- 
est in  land,  and  no  action  for  its  breach  can  be  sustained,  unless 
the  contract  is  evidenced  by  writing.  Gen.  Sts.  §  1,  ch.  66  ; 
Hibhard  ^  wife  v.  Whitney,  18  Vt.  21 ;  Hawley  v.  Moody,  24 
Vt.  603  ;  Davis  v.  Farr,  26  Vt.  592 ;  Browne  Frauds,  §§  231, 
249,  252 ;  Howard  v.  Easton,  7  Johns.  205 ;  Norton  v.  Webb, 
36  Me.  218  ;   Gilbert  v.  Buckhy,  5  Conn.  262. 

No  question  could  be  made,  if  the  plaintiff  had  relied  on  the 
common  counts,  but  that  he  would  have  been  entitled  to  recover 
for  the  use  of  his  land,  as  the  defendant  had  the  use  of  it  under 
the  contract ;  but  when  the  plaintiff  found  on  trial  that  he  could 
not,  under  the  common  counts,  recover  special  damages  for  the 
breach  of  the  contract,  he  abandoned  those  counts.  Under  those 
counts,  the  parol  testimony  was  admissible,  to  show  why  the 
plaintiff  should  recover  for  the  use  of  the  land,  and  was  not  ob- 
jected to ;  but  when  he  abandoned  the  only  counts  to  which  parol 
testimony  was  pertinent,  it  was  time  enough  for  the  defendant  to 
make  the  question  under  the  statute  of  frauds. 

The  court  was  bound  to  charge  on  every  point  material  to  the 
decision  of  the  case  upon  which  there  was  evidence^  and  to  charge 
correctly  and  fully,  whether  requested  or  not.  Redpield,  J.,  in 
Vaughaai  v.  Porter,  16  Vt.  269. 

,  for  the  plaintiff. 


The  contract  in  question  conveyed  no  such  interest  in  the  land 
as  the  statute  of  frauds  was  intended  to  operate  on.  It  conveyed 
no  interest  in  the  land  itself,  but  only  a  license  to  enter  upon  it 
for  a  temporary  purpose.  3  Parsons  Gont.  34,  35 ;  Bishop  v. 
Doty,  1  Vt.  37  ;  Washb.  Basm.  5,  6. 

If  the  contract  was  within  the  statute  when  made,  yet,  having 
been  voluntarily  performed,  the  rights  and  duties  of  the  parties 
growing  out  of  it,  are  the  same  as  if  no  such  statute  existed  ;  and 
it  cannot  be  pleaded  in  defence  of  an  action  for  the  considera- 
tion, alter  the  interest  has  been  received  and  enjoyed.  Browne 
Frauds,  §§  116,  117,  270. 

The  right  to  insist  upon  the  statute  was  waived,  by  not  being 
sooner  claimed. 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  not  the  province  of  this  court  to  reverse  the 
judgment  of  the  county  court,  unless  the  exceptions  show  error 
in  that  judgment. 

The  case  shows  that  the  defendant,  on  the  trial,  ^^  admitted  the 
making  of  the  agreement,  in  nearly  the  same  terms  charged  in 
tke  deelaralion."  He  was  defending  on  the  ground  that  he  had 
performed  on  his  part^  according  to  said  agreement.  The  parol 
evidence  of  the  agreement  given  by  the  plaintiff  had  been  re- 
ceived without  objection.  Not  till  ^^  the  arguments  were  partly 
eooclnded/'  did  the  defendant's  counsel  make  any  point  on  the 
&et  that  the  agreement  was  not  in  writing.  This  was  quite  too 
late  to  be  available  after  the  admission  of  the  agreement,  volun- 
tarily made,  and  without  protest,  by  the  defendant,  t  n  the  trial 
ud  in  open  court. 

A  eoBtraet  within  the  statute  of  frauds  is  not  illegal ;  but  only 
not  capable  of  being  enforced  against  the  defendant  without  wri- 
ting,— an  immimity  which  he  may  waive  if  he  sees  fit.  Browne 
Frauds,  484.  The  statute  does  not  interfere  with  the  substance 
of  the  contract,  but  throws  a  difficulty  in  the  way  of  the  evidence. 
ftENNETT,  J.,  14  Vt.  446.  It  should  seem  that  the  provisions  of 
the  statute  only  affect  the  rules  of  evidence,  and  not  those  of 
pleading.  I  Chit  PI.  S04.  In  Adams  v.  Patrick^  30  Vt.  520, 
the  language^  quoted  from  Browne,  svpra^  is  adopted.  As  this 
view  is  elTeetual  against  the  exception  taken  in  the  county  court, 
the  judgment  is  affirmed. 


21 
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The  Town  op  Peacham  v.  The  Town  op  Waterpord. 

Removal  of  Paupers. 

a  wifo  and  minor  children  are  not  sabjeet  to  removal  as  paupers,  without  the  husband 
and  flbther,  when  the  latter  is  confined  In  Jail  in  another  town  in  the  same  county,  by 
virtue  or  legal  process,  but  was  llvinp;  with  his  fitmily  in  the  town  procuring  the  or- 
der to  be  made,  before  and  at  the  time  of  his  imprisonment. 

Appeal  from  an  order  of  removal  of  Mary  A.  Bean,  a  pauper, 
and  her  seven  minor  children,  from  the  town  of  Peacham  to  the 
town  of  Waterford.     The  paupers  were  removed  under  said  order. 

The  defendant  pleaded  in  bar,  that  at  the  time  said  order  was 
made,  the  said  Mary  A.  Bean  was,  and  for  a  long  time  before 
that  time,  to  wit,  fifteen  years,  had  been,  and  still  was,  the  lawful 
wife  of  one  Joseph  Bean,  and  that  said  children  were  the  minor 
children  of  the  said  Joseph  and  Mary ;  that  at  the  time  said 
order  was  made,  the  said  Joseph  resided,  and  for  a  long  time  had 
resided,  in  said  Peacham,  and  had  his  domicil  and  residence 
there,  until  his  said  wife  and  children  were  removed  to  said 
Waterford  as  aforesaid.  The  plaintiff  replied,  admitting  the 
allegations  of  the  plea,  but  alleging  that  the  said  Joseph,  at  the 
time  of  making  said  order,  was,  and  for  a  long  time  before  that 
time  had  been,  confined  in  the  common  jail  at  St.  Jphnsbury,  by 
virtue  of  legal  process,  whereby  the  keeper  of  said  jail  was  com- 
manded to  receive  the  said  Joseph  within  said  jail,  and  him  safely 
keep,  until  discharged  by  due  process  of  law, — so  that  the  said 
Joseph  was  not  within  the  jurisdiction  of  the  justices  who  made 
said  order,  at  the  time  of  the  making  thereof.  To  this  replication 
the  defendant  filed  a  general  demurrer.  The  court,  at  the  June 
term,  1873,  Ross,  J.  presiding,  sustained  the  demurrer,  and  ad- 
judged the  replication  insufficient,  and  that  said  order  be  quashed ; 
to  which  the  plaintiff  excepted. 

B,  N.  Bavisj  for  the  plaintiff- 

By  the  statute,  paupers  may  be  removed  from  the  town  where 
they  have  come  to  reside,  to  the  town  where  they  have  a  legal 
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settlement,  and  the  statute,  in  express  terms,  makes  no  exceptions. 
Bat  some  legal  impediment  may  intervene  to  prevent  a  removal, 
vithout  any  loss  or  suspension  of  settlement.  Thus,  children  of 
tender  age,  requiring  the  nurture  of  the  mother,  are  not  remov- 
able from  her  to  their  place  of  settlement.  Nor  can  a  person 
owning  a  freehold  estate  be  removed ;  and  a  wife,  living  with  her 
husband  and  under  his  immediate  control,  and  who  is  a  foreigner. 
Dot  having  any  legal  settlement,  cannot  be  removed.  Royce,  J. 
in  Narthfield  v.  Roxlury,  15  Vt.  622. 

The  question  here  presented  is,  whether  the  wife  and  her  minor 
childi-en  can  be  removed  when  her  husband  is  confined  in  jail  in 
another  town.  Where  a  wife  separates  from  her  husband,  and 
intrudes  into  another  parish,  she  may  be  removed  to  the  place  of 
her  husband's  settlement.  Williams,  Gh.  J.,  in  Hartland  v. 
Pomfret,  11  Vt.  440,  442. 

In  Wilmington  v.  Jamaica^  42  Vt.  694,  the  defendant  town  set 
ap  the  coverture  of  the  pauper  in  defence.  The  plaintiff  replied 
that  the  husband  had  abandoned  and  deserted  her,  acd  removed 
to  parts  unknown ;  and  it  was  decided  that  the  replication  was  an 
answer  to  the  plea.  The  same  principle  was,  substantially,  de- 
cided in  Bethel  v.  Tunhridge^  IB  Vt.  445 ;  and  in  Rupert  v.  Winr 
hall,  29  Vt.  246,  where  Rrdfibld,  Oh.  J.,  said,  when  the  husband 
abandons  his  wife,  or  the  control  of  his  family,  the  wife  and  chil- 
dren may  be  removed.  The  case  at  bar  presents  a  state  of  facts 
somewhat  different  from  the  facts  presented  in  the  above  cases. 
The  pleadings  admit  the  paupers'  settlement  in  Waterford,  and 
that  the  family  was  chargeable  to  Peacham.  Wilmington  v.  Jor 
maica,  42  Vt.  694,  697.  The  husband  was  confined  so  that  he 
could  not  be  brought  before  the  justices,  and  no  notice  could  be 
served  on  him,  only  by  bringing  him  before  them  for  examination. 
Hartland  v.  Pomfret,  9upra  ;  therefore,  no  order  on  him  would 
be  binding  in  any  view. 

Bdden  ^  Ide,  for  the  defendant. 

The  replication  concedes  that  Joseph  Bean  had  his  domicil  in 
the  town  of  Peacham  at  the  time  of  the  making  of  the  order ; 
and  notwithstanding  he  was  confined  in  jail,  temporarily,  at  that 
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time,  he  was  not  beyond  Uie  reach  of  the  process  of  the  justioes, 
so  far  as  it  was  necessary  to  lay  a  basis  for  the  order,  or  for 
the  order  itself.  In  no  legal  sense  can  his  condition  be  treated 
the  same  as  that  of  a  pereon  out  of  the  state.  In  the  case  of 
ffartland  v.  Pomfrety  11  Yt.  440,  the  husband  had  his  doruicil 
iu  the  town  of  Hartland,  the  same  place  as  his  wife  ;  but,  although 
included  in  the  complaint  of  the  overseer,  he  was  not  apprehended 
for  examination,  for  the  reason  that  the  officer  could  not  find 
him  :  and  it  was  held  that  the  wife  could  not  Ix)  removed  from 
the  husband.  In  Northfield  v.  Roxbury^  15  Yt.  622,  the  hus- 
band was  not  sulxject  to  removal,  because  he  was  a  foreigner ;  and 
there  the  court  held  that  the  wife  could  not  t)e  removed  from 
the  place  of  domicil  of  her  husband.  In  these  cases,  the  reason 
wliy  the  wife  could  n<it  l»e  removed,  appears  to  be,  because  a 
separation  of  the  husband  and  wife  is  nowhere  jostified  by  the 
pauper  law.  Allowing  that  Uie  husband,  in  this  case,  could  not 
have  been  I'cmoved  upon  a  wairant,  by  reason  of  his  confinement 
in  jail ;  yet,  we  see  no  reason  why  the  condition  is  not  entii^ly 
analogous  to  that  of  a  pauper  unable  to  be  removed  by  reason 
of  sickness. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  Principles  of  humanity,  as  well  as  public  policy,  for- 
bid the  removal  of  paupers  under  the  pauper  laws,  to  the  town 
of  their  legal  settlement,  where  the  proceeding  involves  the  sep- 
aration of  husband  and  wife.  This  common  law  principle,  and 
many  other  principles  of  the  common  law  of  like  character  re- 
lating to  the  removal  of  paupers,  have  always  been  regarded  as 
in  force  in  this  state,  as  qualifying  the  general  language  of  our 
statute  on  this  subject.  Notwithstanding  the  general  language 
of  the  statute  authorizing  the  removal  of  paupers  to  the  town  of 
their  legal  settlement,  a  pauper  cannot  he  removed  from  the  pos- 
session of  his  or  her  freehold.  And  notwithstanding  the  provis- 
ion of  the  statute  that  ^'  a  married  woman  shall  follow  and  have 
the  settlement  of  her  husband,  if  he  have  any  within  this  state  ; 
otherwise  her  own  at  the  time  of  her  marriage,  if  she  had  any, 
shall  not  be  lost  or  suspended  by  the  marriage,*'  if  she  is  resid- 
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iog  OD  her  freehold  estate  with  her  husband,  who  has  a  settlement 
in  another  town  in  the  state,  she  cannot  be  removed  from  the  pos- 
session of  her  freehold ;  nor  can  her  husband  be  removed,  as  that 
would  lead  to  the  separation  of  the  husband  from  the  wife,  or  the 
wife  from  her  freehold.     So  a  married  woman,  while  the  ordinary 
relation  of  husband  and  wife  exists,  whose  husband,  residing  in 
the  state,  has  no  settlement  in  the  state,  cannot  be  removed  to  the 
town  of  her  settlement  at  the  time  of  her  marriage,  although  by 
express  provision   of   the  statute  that  settlement  is  not  lost  or 
suspended  by  the  marriage.     The  reason  is,  her  husband  cannot 
be  removed  to  that  town,  as  he  has  no  settlement  there  ;  and  to 
remove  her  there,  would  separate  her  from  her  husband.     If  the 
husband  has  abandoned  his  wife  and  left  the  state,  the  wife,  and 
also  their  minor  children  with  her,  may  be  removed  to  the  town 
of  his  legal  settlement,  if  he  has  any,  and  if  not,  then  to  the  town 
of  her  legal  settlement  at  the  time  of  her  marriage.     But  the 
confinement  of  the  husband  in  jail  by  virtue  of  legal  process,  as 
alleged  in  the  replication,   cannot  be  regarded  as  an  abandon- 
ment of  his  family  by  him,  or  as  breaking  up  the  family  relation ; 
and  does  not  justify  the  order  of   removal  in  question.      The 
family  relation  still  existing  cannot  be  thus  invaded.    The  indus- 
try of  counsel  has  furnished  us  with  no  instance  where  such  or- 
der of  removal  has  been  made  for  such  cause ;    and  opportuni- 
ties for  such   experiment   must  have  been  fraqnent,  especially 
during  the  existence  of  our  old  law  authorizing  imprisonment  for 
debt.     The  county  court  properly  adjudged  the  replication  insuffi*- 
eient. 
Judgment  affirmed. 
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SiAS  Randall  v,  Robert  Kelsey. 
Statute  of  Frauds.     Estoppel.     Evidence, 

The  plaintiff,  as  administrator  of  an  estate,  delivered  all  the  assets  of  the  estate  in  his 
hands  to  the  defendant,  in  oonsideration  of  the  defendant's  parol  promise  to  pay  all  claims 
that  might  thereafter  arise  against  the  plaintiff  as  such  administrator.  Held,  that  the 
defendant's  promise  was  not  within  the  statute  of  Arands. 

H.  afterwutis  made  claim  against  the  plaintiff  as  such  administrator;  and  Uie  testimony 
showed  that  it  was  at  least  questionable  whether  the  plaintiff  was  not  bound  to  pay  it. 
The  defendant,  being  notified  of  said  claim,  promised  the  plaintiff  to  take  care  of  it  if 
sued,  and  was  afterwards  notified  of  the  suit  that  was  brought  against  the  plaintiff  upon 
it,  but  neglected  to  attend  to  it,  and  judgment  was  rendered  therein  against  the  plain- 
tiff, which  he  was  compelled  to  pay.  The  testimony  also  tended  to  show  that  said  claim 
was  one  the  estate  ought  to  pay,  and  that  the  defendant  once  recognised  It,  by  prom- 
ising to  pay  part  of  it  to  H.  Htld^  in  a  suit  by  the  plaintiff  to  recover  the  amount 
paid  by  him  on  »aid  judgment,  that  the  defendant  was  precluded  tk'om  objectmg  that 
said  claim  was  not  against  the  plaintiff  as  such  administrator. 

A  receipt  which  does  not  constitute  or  import  a  contract,  does  not  preclude  parol  evi- 
dence of  the  purpose  for  which  it  was  given;  and  parol  evidence  is  admissible  to  prove 
a  contract  made  at  the  time  of  the  execution  of  such  receipt,  and  a  part  of  the  same 
transaction. 

The  plaintiff  introduced  in  evidence  a  paper,  to  show  the  assessment  of  an  internal  reve- 
nue tax  by  an  assistant  assessor.  Held,  the  paper  not  being  produced  in  the  supreme 
court,  that  it  could  not  be  assumed  that  it  was  not  a  proper  instrument  of  evidence  to 
show  the  assessment. 

An  internal  revenue  collector's  receipt  is  proper  eyidenoe  to  show  payment  of  the  tax 
receipted. 

General  assumpsit.  Plea,  the  general  issue.  Trial  by  jury, 
and  verdict  for  the  plaintiff,  June  term,  1873,  Ross,  J.,  presiding. 

On  trial  it  appeared  that  the  plaintiff  was  administrator  of  the 
estate  of  Judkins  Randall,  deceased,  and  that  the  defendant  mar- 
ried the  decedent's  widow,  and  purchased  of  A.  J.  Randall,  sole 
heir  of  said  estate,  most  of  his  interest  therein.  The  plaintiff  gave 
evidence  tending  to  show,  that  after  the  defendant  married  the 
widow,  and  purchased  said  interest  in  the  estate,  the  plaintiff", 
at  the  defendant's  request,  passed  over  to  the  defendant  all  the 
estate  in  his  hands, — not  having  then  collected  all  the  debts  due 
the  estate,  or  paid  all  the  debts  allowed  against  it,  bat  having 
settled  his  administration  account,  and  promised  to  deliver  to  the 
defendant  all  assets  of  said  estate  which  might  thereafter  come 
to  his  possession;   that  the  defendant,  in  consideration  thei*eof, 
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promised  to  pay  all  claims  that  might  thereafter  come  up  against 
the  plaintiff  as  such  administrator;  that  the  parties  thereupon 
executed  mutual  receipts,  of  the  following  tenor : 

"  f77.73.  St.  Johnsbuey,  December  20,  1869. 

Received  of  Robert  Eelsey  seventy-seven  and  ]Jf„  dollars  on  ac- 
count, in  full  for  services  for  administrator  of  Judkins  Randall's 
estate,  and  money  paid  out.  Sias  Randall." 

"  St.  Johnsbuby,  December  20, 1869. 
Received  of  Sias  Randall,  in  full,  all  the  notes,  ac'ts,  and  de- 
mands duo  the  estate  of  Judkins  Randall,  deceased ;  and  this  is 
a  full  settlement  of  all  ac'ts.  Robert  Kelsey." 

The  plaintiff  further  gave  evidence  tending  to  show,  that  in 
the  spring  of  1870,  one  Ilaviland  presented  a  claim  of  $15 
against  him  as  such  administrator,  for  the  use  of  a  stallion  to  a 
mare  the  previous  season ;  that  the  plaintiff  thereupon  notified 
the  defendant  of  the  presentation  of  said  claim,  and  that  the  de- 
fendant told  him  if  Haviland  sued  him  to  let  him  know,  and  he 
would  take  care  of  the  suit ;  that  Haviland  did  sue  the  plaintiff', 
whereof  the  plaintiff  notified  the  defendant,  but  the  defendant 
neglected  to  attend  to  the  suit,  and  Haviland  obtained  judgment 
therein  against  the  plaintiff  for  ^28.48,  damages  and  costs,  which 
the  plaintiff  was  compelled  to  pay.  It  appeared  that  said  A.  J. 
Randall  made  the  trade  with  Haviland  for  the  use  of  the  stallion, 
and  there  was  no  evidence  that  he  had  authority  to  do  so  for  the 
estate,  except  the  testimony  of  the  defendant  and  one  of  his  wit- 
nesses, which  tended  to  show  that  said  A.  J.  Randall,  during  the 
summer  of  1869,  was  carrying  on  the  farm  which  belonged  to  the 
estate,  and  contracting  debts  for  the  family  and  estate,  and  sell- 
ing property  to  pay  the  same.  It  also  appeared  that  the  de- 
fendant once  offered  to  pay  Haviland  a  portion  of  his  claim. 
Haviland  testified  that  he  conid  not  tell  whether  he  made  charge 
in  the  first  instance  to  A.  J.  Randall  or  to  the  estate.  The  plain- 
tiff did  not  testify  whether  he  gave  A.  J.  Randall  authority  or 
not.  The  plaintiff  also  offered  in  evidence  a  paper  to  show  the 
assessment  by  the  assistant  assessor,  of  an  internal  revenue  tax 
of  $35.94  against  him,  and  the  receipt  of  the  collector  of  inter- 
nal revenue,  showing  payment  thereof  by  him  after  his  contract 
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and  selttement  with  the  defemkuit,  which  were  objected  to  by  the 
defbndaiit,  but  admitted  by  the  eourt ;  to  which  the  defendant  ex- 
cepted. Said  papeip  and  receipt  were  the  only  evidence  tend- 
ing  to  show  upon  what  proper^  the  tax  was  assessed.  The 
receipt  ddeeribed  the  phoatiff  as  adnunistrator  of  said  estate, 
and  aeknowledged  the  reoeipt  from  him  of  $35.94,  ^^  being  the 
amottftt  of  internal  revenue  tax  on  legacies  or  distributive  shares 
arisii^g  from  personal  property  of  any  kind  whatsoever,  late 
of  said  deceased,  as  follows." 

The  defendant  denied  making  any  such  agreement  as  the  plain- 
tift'  claimed,  and  gave  in  evidence  his  deed  of  the  interest  he 
purchased  in  said  estate,  a  copy  of  the  settlement  of  the  plaintifFs 
administration  account,  a  receipt  of  the  payment  of  internal  rev- 
enue taxes  by  himself,  assessed  on  said  estate,  and  the  plaintiff's 
receipt  to  him. 

The  plaintiff's  son  was  allowed  to  testify,  against  the  defend- 
ant's exception,  that  immediately  after  the  settlement  between  the 
plaintiff  and  defendant,  in  the  plaintiff's  store,  the  defendant 
came  to  the  desk  where  the  witness  was  writinjr,  and  said,  "  We 
have  made  a  settlement,  and  if  anything  comes  up  against  the  es- 
tate, I  am  to  pay  it,  and  your  father  is  to  do  the  same."  It  was 
not  claimed  by  the  defendant  that  the  items  sought  to  l>e  recov- 
ered in  this  suit  were  included  in  that  settlement.  The  defendant 
claimed,  when  the  plaintiff  testified,  that  the  plaintiff's  receipt 
could  not  be  contradicted  by  parol  testimony. 

The  defendant  requested  the  court  to  charge  : 

"  1st  That  there  is  no  evidence  that  the  mare  that  Haviland's 
horse  went  to,  was  the  property  of  the  ee^tate,  or  that  defendant 
was  under  any  obligation  to  pay  for  it. 

^^  2d.  That  if  A.  J.  Randall  took  a  mare  to  Haviland's  horse, 
any  promise  by  defendant  to  pay  that  debt,  is  within  the  statute 
of  frauds,  and  the  plaintiff  cannot  recover  for  the  horse. 

"  3d.  That  the  evidence  of  the  plaintiff  and  his  son  both, 
shows  that  this  was  a  debt  that  belonged  to  A.  J.  Randall  to  pay, 
and  therefore  within  the  statute  of  frauds,  and  plaintiff  cannot 
recover. 

'^  4th.  That  this  suit  should  have  been  brought  in  the  name 
of  the  plaintiff  as  administrator,  as  plaintiff's  evidence  shows  that 
if  any  promise  was  made,  it  was  made  to  him  as  administrator. 
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''  5th.  That  parol  evidence  cannot  be  received  to  show  that 
there  was  a  verbal  agreement  made  by  the  defendant  to  plaintiff 
at  the  time  the  receipts  were  given,  to  pay  any  other  debts  that 
might  come  np  :  so  long  as  there  was  anything  reduced  to  writing, 
the  law  presumes  it  was  ail  put  in  writing. 

^^  6th.  That  the  plaintiff  cannot  in  any  event  recover  of  the 
defendant." 

The  court  instructed  the  jury,  in  substance,  that  if  at  the  time 
the  plaintiff  and  defendant  settled  and  passed  receipts,  the  de- 
fendant promised  to  see  the  plaintiff  harmless  from  all  debts  that 
might  thereafter  come  against  him  as  administrator  of  said  es- 
tate, and  the  plaintiff  thereupon  passed  to  defendant  all  the  as- 
sets of  the  estate,  and  the  plaintiff  established  such  a  promise  by 
a  fair  balance  of  testimony,  and  also  established  that  these  two 
debts  were  debts  against  him  as  such  administrator,  and  belonged 
to  the  estate  to  pay,  then  the  plaintiff  could  recover  ;  but  if  the 
plaintiff  failed  to  establish  either  of  these  points,  he  could  not 
recover.  The  court  told  the  jury,  in  regard  to  the  payment  of 
the  judgment  to  Haviland,  that  the  plaintiff  must  satisfy  them 
that  it  was  a  claim  against  him  as  such  administrator,  and  that 
A.  J.  Randall  had  authority  from  the  plaintiff  to  contract  said 
dei)t,  in  the  name  of  the  plaintiff  as  such  administrator,  and  re- 
ferred the  jury  to  thfe  testimony  of  the  defendant  and  his  wit- 
ness, as  tending  to  show  such  authority,  by  showing  that  Randall 
had  general  authority  from  the  plaintiff  to  carry  on  the  farm, 
manage  the  property  of  the  estate,  and  contract  debts  in  behalf 
of  the  estate.  In  regard  to  tlie  second  item,  the  court  told  the 
jury  that,  although  as  between  the  estate  and  A.  J.  Randall,  it 
ought  perhaps  to  come  out  of  Randall's  distributive  share  in  the 
plaintiff's  hands  as  administrator,  yet,  it  appeared  to  be  prop- 
erly assessed  against  the  plaintiff  as  administrator  under  the  law 
of  the  United  States,  and  if  it  was  so,  and  the  defendant  promised 
to  save  the  plaintiff  harmless  from  all  claims  that  should  come 
agaiubt  him  as  administrator,  the  plaintiff  could  recover  this 
item.  The  court  also  told  the  jury  that  the  receipts  were  prima 
facie  evidence  of  a  settlement  of  all  matters  between  the  par- 
ties to  date ;    but  that  they  were  open  to  explanation ;   and  if 
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they  did  not  cover  these  claims,  the  plaintiff  could  recover,  and 
show  the  promise  by  parol,  notwithstanding  the  receipts ;  that 
the  statute  of  frauds  did  not  apply,  if  the  plaintiff  established 
the  promise  of  the  defendant,  and  that  the  debts  were  debts 
properly  against  him  as  such  administrator,  and  that  it  was  not 
necessary  for  the  plaintiflF  to  sue  as  administrator,  but  properly 
brought  the  suit  in  his  own  name.  The  court  charged  the  jury  on  the 
question  of  damages  in  a  manner  not  excepted  to  by  the  defend- 
ant, and  explained  the  several  propositions  in  the  charge  to  the 
jury.  To  the  refusal  to  charge  as  requested,  and  to  the  charge 
as  given,  the  defendant  excepted. 

« 

A.  M.  Dickey  J  for  the  defendant. 

The  notice  sent  by  the  collector  to  the  plaintiff,  of  the  assess- 
ment of  a  revenue  tax  against  him,  should  not  have  been  admit- 
ted in  evidence.  It  contains  no  legitimate  proof  that  such  tax 
had  ever  been  legally  assessed,  and  is  in  no  view  admissible  as 
tending  to  show  such  fact. 

It  was  error  to  allow  the  plaintiff's  son  to  testify  to  what  the 
defendant  told  him.  That  was  allowing  a  writing  to  be  contra- 
dicted by  a  parol  contemporaneous  agreement. 

The  court  should  have  charged  the  jury  in  accordance  with 
the  defendant's  1st,  2d,  3d,  and  5th  requests. 

0.  S.  Burke  and  Harry  Blodgett^  for  the  plaintiff. 

The  first  question  raised  by  the  bill  of  exceptions  is,  wore  the 
assessment  paper  and  the  receipt  of  the  collector,  properly  received 
as  evidence.  It  seems  to  us  to  be  sufficient  to  say  on  this  point, 
that  this  was  the  only  way  the  plaintiff  could  show  he  had  paid 
the  tax,  or  to  whom  it  was  assessed. 

The  receipts  which  passed  between  the  plaintiff  and  defendant, 
were  open  to  be  explained  and  contradicted  by  parol  evidence. 
Hill  V.  Slomm,  37  Vt.  b2i\  EarU  v.    WaUingford,  44   Vt.  367. 

The  defendant's  1st,  2d  and  3d  requests,  seem  to  have  been 
virtually  complied  with  by  the  court,  and  the  defendant  cannot 
find  fault  with  the  charge  upon  those  points. 

The  fifth  and  sixth  requests  are  the  same,  whether  the  statute 
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of  frauds  bars  the  plainti£f  from  recovering  in  any  event.  The 
verbal  pramise  to  pay  the  debt  of  another,  is  legally  binding, 
when  the  promissor  has  received  the  funds  or  property  of  the  debtor, 
for  the  purpose  of  being  so  applied  that  an  obligation  or  duty 
rests  upon  him  as  between  himself  and  the  debtor  to  make  such 
payment,  whereby  his  promise,  though  in  form  to  pay  the  debt,  is, 
in  fact,  a  promise  to  perform  an  obligation  or  duty  i;f  his  own.  Ful- 
lam  y.^AdamSy  37  Vt.  391 ;  Smith  v.  JEstate  of  Rogers,  35  Vt.  140  : 
Templeton  v.  Bascom,  33  Vt.  132  ;  Cross  v.  Richardson^  30  Vt. 
641 ;  fVait  v.  Exr.  of  Wait,  28  Vt.  350 ;  Lampson  v.  HoharVs 
Estate,  lb.  697  ;  Merrill  et  aL  v.  Englesby,  lb.  160. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  promise  of  the  defendant  was,  that  he  would 
pay  any  claims  that  might  come  up  against  the  plaintiff  as  admin- 
istrator. This  was  not  a  promise  to  pay  debts  of  another  due  to 
the  plaintiff,  but  to  pay  debts  that,  as  administrator,  the  plaintiff 
might  l>e  called  on  and  compelled  to  pay.  It  was  an  original 
undertaking  of  indemnity  by  the  defendant  to  the  plaintiff  upon 
full  consideration.     The  statute  of  f:auds  dues  not  affect  it. 

Haviland  made  claim  against  the  plaintiff  as  such  administrator. 
The  evidence  shows  that  it  was  at  least  questionable  whether  the 
plaintiff  was  not  bound  to  pay  it.  The  defendant,  being  notified 
of  said  claim,  promised  to  take  care  of  it  if  it  should  be  sued, 
and  was  notified  of  the  suit  that  was  brought  upon  it  against  the 
plaiutiff.  In  view  of  all  this,  he  was  precluded  from  objecting 
that  it  was  not  a  claim  against  the  plaintiff  as  administrator.  The 
evidence  tended  to  show  that  it  was  a  claim  that  ought  to  be  paid 
on  the  account  of  the  estate,  and  that  the  defendant  recognised  it 
as  such,  by  offering  to  pay  a  part  of  it. 

The  receipt  of  the  plaintiff  did  not  preclude  other  evidence  of 
the  purpose  for  which  it  was  given.  It  does  not  constitute  or  im- 
port a  contract  as  to  anything  thereafter  to  be  done,  nor  does  it 
purport  to  cover  any  future  transaction.  The  parol  evidence  was 
therefore  properly  admitted. 

The  plaintiff  gave  in  evidence  the  assessment  of  the  tax  in 
question,  made  by  the  assistant  assessor.    The  document  itself  is 
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not  produced,  nor  a  copy  of  it.  From  what  is  stated  in  the  cxcci>- 
tions  in  respect  to  it,  it  cannot  be  assumed  that  it  was  not  a  proper 
instrument  of  evidence  to  show  the  assessment.  The  receipt  of 
the  collector  was  the  proper  evidence  of  the  payment  of  the  tax. 
We  find  no  ground  for  any  exception  taken  in  the'  case. 
Judgment  affirmed. 


Daniel  Robebts,  administrator  cum  tes.  op  Jonathan  Welch, 

V,  Daniel  Welch  et  als.,  appellants. 

Evidence*     Exceptions.      Will. 

The  burden  is  upon  the  proponent  to  show  that  the  instrument  propounded  is  the  last 

will  and  testament  or  the  testator. 
The  supreme  court  sits  in  error  on  matters  of  law ;  and  when  an  issue  of  fact  is  tried  in 

the  county  oourt  by  the  court,   tiie  flnding  is  as  conclusive,   on   exceptions,  as  the 

finding  by  a  verdict  of  a  Jury. 
It  is  not  neoossary  that  a  testator  should  sign  his  will  in  presence  of  the  subscribinjc 

witness  thereto.    It  is  sufficient  if  he  declare  the  instrument  which  the  witnesses  are 

called  upon  to  attest  to  be  his  will,  which  ho  wishes  them  to  attest. 
But  it  is  necessary  that  the  witnesses  know  the  character  of  the  act  which  the^'  are  called 

upon  to  perform,  and  tiiat,  by  afi!xing  their  names  to  the  instrument,  thoy  are  theroby 

attesting  the  execution  thereof  by  the  testator.    Thej-  must  subscribe  their  names  animo 

tettandi,  and  in  the  presence  of  each  other. 

Appeal  from  a  decree  of  the  probate  court,  establishing  a  cer- 
tain instrument  as  the  last  will  and  testament  of  Jonathan  Welch, 
deceased.  The  defence  was,  that  said  instrument  was  not  exe- 
cuted in  accordance  with  the  statute.  The  issue  was  tried  by  the 
court,  at  the  June  term,  1873,  Ross  J.,  presiding.  Said  instru- 
ment was  dated  March  16,  1869.  Prom  the  evidence  the  court 
found,  that  the  decedent,  at  the  time  of  the  execution  of  said  in- 
strument, was  of  sound  and  disposing  mind,  and  signed  the  same ; 
that  J.  R.  Darling,  who  drew  said  instrument,  Henry  Egglestou, 
and  Olive  Plummer,  also  signed  it  in  the  usual  place  of  attesting 
witnesses ;  that  said  Eggleston  was  called  in  by  the  decedent,  and 


AUGUST  TERM,  1873.  165 


Roberts,  adminlgtrator,  v.  Welch  et  als. 


asked  to  sign  said  instrument,  and  that  the  decedent,  Darling,  and 
Miss  Pluramer.  were  present ;  that  Eggleston  objected  to  signing, 
saying  that  he  was  not  accustomed  to  sign  papers  the  contents  of 
which  he  did  not  know  ;  that  the  decedent  and  Darling  refused  to 
tell  him  what  the  paper  was,  but  urged  him  to  sign  it,  telling  him 
that  it  would  do  him  no  harm  ;  that  the  decedent  did  not  sign  said 
instrument  in  the  presence  of  Eggleston,  to  Eirgleston's  knowl- 
edge, nor  did  Eggleston  know  that  the  decedent  had  signed  it  at 
all,  nor  what  the  paper  was  that  he  was  signing,  or  for  what  pur- 
pose he  was  signing  it ;  that  Miss  Plummer  was  not  informed,  and 
did  not  know,  what  the  paper  was  that  she  was  signing,  but  mis- 
trusted it  was  the  decedent's  will ;  that  Darling  saw  the  decedent 
sign  said  instrument,  and  signed  it  himself  as  a  witness  in  the 
presence  of  the  decedent :  that  the  court  was  not  satisfied  that 
said  Darling  signed  said  instrument  as  a  witness,  in  the  presence 
of  the  others  who  signed  as  witnesses ;  that  Eggleston  and  Miss 
Plummer  saw  Darling's  signature  above  where  they  signed,  and 
that  they  both  signed  in  presence  of  the  decedent  and  Darling 
and  of  each  other.  Darling  testified  that  the  decedent  signed  said 
instrument  in  the  i)rei^ence  of  all  the  witnesses  thereto,  and  that 
the  witnesses  all  signed  in  the  presence  of  the  decedent  and  of 
each  other :  but  the  court  did  not  find  the  facts  in  accordance  with 
his  testimony.  The  defendants  were  allowed,  against  the  plain- 
tiff's exception,  to  show  by  Mr.  Bcldcn,  that  he  and  Mr.  May 
were  partners  at  the  time  of  the  hearing  before  the  probate  court, 
at  which  both  were  present,  and  that  Mr.  May  took  full  minutes  of 
the  testimony  given  at  that  hearing,  and  that  immediately  after 
the  hearing,  the  witness  went  to  his  office  and  read  over  said  min- 
utes, and  that  they  were  correct,  as  the  witness  then  recollected  the 
testimony  given  at  that  hearing.  Mr.  May  had  previously  testified, 
and  read  said  minutes.  The  only  eflbct  said  minutes  could  have 
as  evidence,  was  to  contradict  the  testimony  of  some  of  the  plain- 
tiff's witnesses,  among  whom  was  said  Darling,  ai>d  that  was  the 
only  effect,  if  any,  which  the  court  gave  to  the  testimony.  Upon 
the  foregoing  facts,  the  court  adjudged  that  said  instrument  was 
not.the  last  will  and  testament  of  the  said  Jonathan  Welch,  and 
ordered  said  judgment  to  be  certified  to  the  probate  court ;  to 
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which  the  plaintiff  excepted.  The  minutes  of  testimony  taken  by 
the  presiding  judge  at  the  trial,  were  made  part  of  the  bill  of  ex- 
ceptions, if  they  could  properly  be  made  so. 

A,  M,  Dickey^  for  the  plaintiff. 

The  court  erred  in  finding  from  the  testimony  that  the  instru- 
ment propounded  was  not  the  last  will  and  testament  of  Jonathan 
Welch.  It  is  not  necessary  that  the  witnesses  should  be  made 
aware  at  the  time  of  signing  the  palter,  that  it  is  the  will  of  the 
persiin  calling  upon  them  to  sign  it.  Slonehouie  et.  ux.  v.  Evelyn^ 
3  P.  Wme.  258  ;  Ellis  v.  Smithy  1  Ves.  Jr.  11 ;  Grey  son  v. 
Mheson^  2  Ves.  Sen.  454 ;  Addy  v.  Oinzy  8  Ves.  504 ;  Westbrach 
V.  Kennady,  1  Ves.  A  B.  362 ;  Wright  v.  Wright,  7  Bing.  457 ; 
White  V.  British  Museum,  6  Bing.  310 ;  33  Eng.  L.  &  Eq.  620. 

It  is  not  necessary  that  the  witnesses  should  see  the  testator  sign 
his  name,  if  he  acknowledge  and  publish  the  paper  as  his  act,  and 
call  upon  the  witnesses  to  sign  as  witnesses  to  such  act.  Win- 
ham  V.  Chargoody  1  Binn.  421  ;  Adams  v.  Field,  exr.  21  Vt. 
256.  A  bare  acknowledgment  by  the  testator  of  his  handwriting, 
is  sufiScient  to  make  attestation  and  subscription  of  the  witnesses 
good,  although  such  acki:owledgment  carries  no  intimation  what- 
ever, or  means  of  knowledge,  either  of  the  nature  of  the  instru- 
ment or  the  object  of  signing.  Wright  v.  Wright,  supra  ;  Johnson 
V.  Johnson,  1  Cromp.  &  M.  140.  A  will  is  sufficiently  attchted 
when  subscribed  by  the  witnesses  in  the  presence  and  at  the  re- 
quest of  the  testator,  although  none  of  the  witnesses  saw  the  tes- 
tator sign,  and  only  one  of  them  knew  what  the  instrument  was. 
Dewey  v.  Dewey,  1  Met.  349  ;  White  v,  British  Museum,  supra  ; 
Hogan  v.  Qrosvenor,  10  Met.  54 ;  Q-amble  v.  Gamble,  39  Barb. 
373.  Any  act  of  the  testator  by  which  he  indicates  that  he  de- 
sires to  have  the  witnesses  subscribe  the  paper  as  witnesses 
to  his  execution  of  it,  will  be  a  sufficient  publication.  Dean 
V.  Heirs  of  Dean,  27  Vt.  746.  If  all  the  witnesses  are  in  the 
room,  or  where  they  can  see  the  testator  sign,  and  have  an 
opportunity  to  see  all  the  witnesses  sign,  it  is  sufficient  even  if 
they  do  not  see  the  testator,  or  all  of  the  witnesses,  sign  their 
names.     Blanchard  v.  Blanchard,  32  Vt.  62.     It  does  not  appear 
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but  thai  I^leston  Imd  a  full  opportuniiy  to  sec  all  the  witnesses 
sign,  if  he  had  chosen  to  do  so. 

If  there  are  three  witnesses^  and  two  of  them  only,  comply 
with  the  requirements  of  the  statute,  it  is  sufficient.  Lyon  v. 
SmUh,  11  Barb.  124 ;  Canal  v.  Norton,  8  Bradf.  291 ;  Brincker- 
hoff  V.  Branson^  8  Paige,  488. 

Although  all  the  requirements  of  the  statute  must  be  substantially 
complied  wi(.h,  it  is  not  indispensable  that  all  the  witnesses  should  be 
able  to  testify  to  that  extent.  It  will  be  sufficient  to  establish  the 
instrument  if  one  witness  so  testifies.  Redf.  Wills,  217  ;  Chaffee 
V.  Baptist  Missionaty  Convention^  10  Page,  85  ;  Neufhouse  v.  God- 
win, 17  Barb.  236.  The  facts  supporting  the  claim  of  the  pro- 
poneut  in  this  case,  are  more  strongly  made  out  than  they  were  in 
the  case  of  Adams  v.  Field,  exr.,  supra,  where  the  court  sustained 
the  will. 

It  was  error  for  the  court  to  admit  the  testimony  of  Belden,  as 
slated  in  the  bill  of  exceptions. 

Elisha  May,  Belden  ^  Ide^  and  Powers  ^  Gleed,  for  the  de- 
fendants. 

The  minutes  of  testimony  taken  by  May,  were  competent  evi- 
dence. Wkitcher,  admW,  v.  Mixrey^  39  Vt.  460;  Phil.  Ev.  327. 
Belden's  testimony  was  properly  admitted,  for  the  purpose  of 
farther  establishing  the  correctness  of  those  minutes.  Downer  v: 
BoweU,  24  Vt.  848  ;  Lapham  v.  Kelley,  85  Vt.  195  ;  1  Greenl. 
Ev.  §  436. 

Onr  statute  does  not  in  terms  require  the  testator  to  sign  in 
presence  of  the  witnesses ;  but  our  courts  have  uniformly  held 
that  the  witnesses  must  know  what  the  instrument  is  they  are 
called  to  attest.  Adams  v.  Fields  21  Vt.  256  ;  Dean  v.  Bean,  27 
Vt  746  ;  1  Redf.  Wills  (3d  ed.),  222-3  ;  Chaffee  v.  Cmvention, 
^ti.^  10  Paige^  85.  A  witness  must  sign  his  name  to  a  will  animo 
testandi,     1  Redf.  Willsj  §  19,  pi.  17  ;  Adams  v.  Field,  supra, 

A  will  must  be  signed  by  the  witnesses  in  presence  of  each 
other.  Ther^  is  a  broad  distinction  between  the  signing  of  a  will 
by  the  witnesses  and  by  the  testator.  The  latter  may  sign  at  any 
tinie,  and  hi^  acknowledgment  is  sufficient ;  but  the  former  must 
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sign  in  the  presence  of  each  other.  Gen.  Sts.  377,  §  6  ;  Dana  v. 
Danay  supra  ;  Heirs  of  Blanchard  v.  Heirs  of  Blanchard,  32  Vi, 
62 ;  Williams,  exr.  v.  Robinson,  42  Vt.  658 ;  1  Redf.  Wills,  §  19; 
11  Allen,  49. 

The  fact  that  Darling  swore  that  all  the  witnesses  were  present 
and  saw  each  other  sign,  is  not  conclusive.  TJiomtotCs  Exrs.  v. 
Thornton's  Heirs,  39  Vt.  122. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  I.  The  burden  of  proof  that  this  instrument 
is  the  last  will  and  testament  of  Jonathan  Welch,  is  upon  the  pro- 
ponents.    Williams,  exr.  v.  Robinson,  42  Vt.  658. 

The  defendants  denied  that  said  instrument  was  executed  as  a 
will  in  accordance  with  the  requirements  of  the  statute.  The 
issue  thus  made,  was,  by  agreement,  tried  by  tlio  co'irt.  And  the 
facts  found  by  the  court,  on  exceptions,  are  as  conclusive  as  if 
established  by  a  verdict  of  a  jury.  This  court  sits  in  error  upon 
matters  of  law  ;  and  it  would  be  without  its  province,  to  canvass 
the  evidence  and  carp  at  the  findings  of  matters  of  fact,  by  the 
court  or  jury.  The  court  find  that  Egglcston  (who  appears  as 
subscribing  witness  to  the  will)  did  not  know  that  said  Welch 
had  signed  said  paper  at  all ;  nor  did  he  know  what  the  paper 
was  that  ho  was  signing ;  or  for  what  purpose  he  was  signing  it. 
Although  it  is  not  necessary  that  the  testator  should  sign  the 
will  in  the  presence  of  the  witnesses ;  and  it  would  be  enougli 
that  he  declared  the  instrument,  which  the  witnesses  were  call- 
ed to  attest,  to  be  his  will,  or  his  instrument,  which  he  wished 
them  to  attest ;  yet,  we  think  it  necessary  that  the  subscribing 
witness  should  know  that  he  was,  by  affixing  his  name  to  the 
instrument,  attesting  its  execution  by  the  testator.  The  excej)- 
tions  state  that  Eggleston  did  not  know  that  Welch  had  signed 
the  instrument  at  all,  nor  for  what  purpose  lie  was  signing  it. 
When  the  attesting  witness  docs  not  know  that  he  is  thereby 
attesting  the  execution  of  the  instrument  by  the  testator,  nor  any 
other  fact,  and  has  no  knowledge  that  the  paper  he  signed  was 
signed  or  executed  by  the  testator  for  any  purpose,  it  could  not  be 
said  that  there  was  attestation  of  the  execution  of  the  instrument. 
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A  person,  to  become  an  attesting  witness,  must  be  aware  of  the 
character  of  the  act  he  is  called  apon  to  perform,  and  must  sub- 
scribe his  name  animo  testandi.  Ex  parte  Leroy^  3  Bradf.  227  ; 
1  Redf.  Wills,  241,  §  17. 

n.  But  the  exceptions  state  another  fact  which  renders  the 
instrument  invalid  as  a  will.  The  court  saj :  ^^  We  are  not  satis- 
fied that  he  [Darling]  signed  it  as  a  witness  in  the  presence  of 
the  other  signers  as  witnesses."  The  burden  of  proof  being  upon 
the  proponent,  the  court,  upon  the  evidence,  are  unable  to  find 
that  the  persons  whose  names  appear  upon  the  instrument  as  sub- 
scribing witnesses,  did  sign  and  attest  it  as  witnesses  in  the  pres- 
ence of  each  other.  In  other  words,  the  evidence  failed  to  estab- 
lish what  the  statute  requires  in  order  to  impress  upon  the  instru- 
ment a  testamentary  character.  It  was  not  therefore  the  last  will 
and  testament  of  Jonathan  Welch. 

The  court  have  been  hard  pressed  by  the  learned  counsel,  to 
give  a  new  trial  upon  the  ground  that  upon  the  face  of  the  excep- 
tions, it  is  apparent  that  the  county  court  committed  gross  errors 
in  finding  and  stating  the  facts  as  established  by  the  evidence. 
The  exceptions  do  not  attempt  to  state  the  evidence  upon  which 
the  facts  are  found,  and  no  clue  is  afforded  whereby  we  could 
have  any  satisfactory  judgment  upon  its  character  or  weight. 

We  may  infer  that  Judge  Darling  wrote  the  will,  and  that  a 
person  of  his  intelligence  and  good  character,  with  two  other 
witnesses  present  with  him  and  the  testator  at  the  time  of  the 
execution  and  attestation  of  the  instrument  purporting  to  be  a 
will,  would  have  attested  it  in  form,  as  required  by  the  statute. 
And  perhaps  there  may  be  some  ground  for  suspicion  that  the 
court  were  in  error  as  to  some  of  the  requirements  of  the  statute. 
But  it  would  be  bad  in  precedent,  and  subversive  of  all  usage 
and  the  express  provisions  of  the  statute,  to  allow  arguments,  and 
grope  after  probabilities,  in  matters  of  fact,  when  the  proofs  upon 
which  they  are  found  do  not  appear  upon  the  record.  "  Ques- 
tions of  law,  placed  on  the  record,  determined  by  the  county 
court,  may  pass  to  the  supreme  court  for  final  decision."  This 
court  sits  in  error,  upon  mere  questions  of  law  thus  certified  by 
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the  county  coart.  The  facts  found  and  certified  by  the  county 
court  being  true, — and  it  is  not  the  province  of  this  court  to  bring 
them  in  question, — we  find  no  error  in  law. 

The  judgment  of  the  county  court  is  therefore  affirmed,  and 
ordered  to  be  certified  to  the  probate  court. 


Claudius  B.  Sobiebs  v.  Lester  S.  Richards. 

Case.    Pleading, 

The  dofondant  made  fklse  and  fraudulent  representatlouB  to  the  plaintiff  aa  to  fkots  which 
he  asserted  had  actually  taken  place,  whereby  the  plaintiff  was  induced  to  buy  of 
the  defendant  ui  interest  in  a  certain  patent-right,  and  was  thereby  damnified.  0eM, 
that  the  defendant  was  liable  therefor  in  an  action  on  the  ease. 

In  an  action  on  the  oasci  it  is  not  necessary  for  the  plaintiff  to  prove  all  the  allecsatioDs 
of  the  declaration  as  to  the  means  used  by  the  defendant  in  doing  the  act  oomplained 
of,  provided  less  than  all  are  sulRoient  to  constitute  a  cause  of  action,  and  what  are 
sufficient  are  proved. 

The  declaration  In  this  case,  «.  o.,  held  to  be  in  ease,  and  not  assumpsit. 

Case  for  deceit  in  the  sale  of  a  patent-right.  Plea,  the  general 
issue,  and  trial  by  the  court,  December  term,  1872,  Boss,  J., 
presiding.  The  declaration  contained  three  counts.  The  first 
count  alleged, 

^^  That  whereas,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant,  as  hereafter  next  mentioned,  the  said 
defendant  was  possessed  of  an  interest  in  a  certain  patent-right, 
called  and  known  by  the  name  of  Stanly's  Patent  Blast  Elevator, 
and  the  said  defendant  being  desirous  of  selling  and  disposing  of 
said  patent-right,  .or  some  part  thereof,  heretofore,  to  wit,  on  the 
eleventh  day  of  November,  A.  D.  1868,  at  Barnet  aforesaid, 
wrongfully  and  injuriously  contriving  and  intending  to  deceive, 
defraud,  and  injure  the  said  plaintiff  in  this  behalf,  and  professing 
great  friendship  with  the  said  plaintiff,  then  and  there  falsely, 
fraudulently,  and  deceitfully,  represented  and  asserted  to  the 
said  plaintiff,  that  said  patent-right  was  of  great  value,  and 
in  great  demand  in  the  country,  and  that  vast  sums  of  money 
could  be  received  from  the  sales  of  said  patent-right,  and  the  ter- 
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ritoiy  embraced  under  the  letters-patent  of  said  right,  and  that 
great  sums  of  money  had  been  received  from  the  sale  and  dispos- 
lag  of  said  patent-right,  and  that  the  said  defendant  had  received 
lai^e  sums  of  money  from  the  sale  thereof,  and  also  that  divers 
persons  in  said  county  of  Caledonia,  and  elsewhere,  of  the  plain- 
tiff's acqaaintanoe,  were  on  the  eve  of  putting  large  sums  of  money 
into  said  patent-right  as  a  safe  and  profitable  investment ;  where- 
upon, heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Bamet  aforesaid,  the  said  plaintiff,  confiding  in  the  pretended 
friendship  of  the  defendant,  and  confiding  in  and  wholly  relying 
upon  the  representations  and  assertions  of  the  said  defendant,  at 
the  special  instance  and  request  of  the  said  defendant,  bargained 
with  him  to  buy  of  him  one  undivided  eighth  interest  in  and  to  all 
the  territory  embraced  and  covered  by  said  patent-right,  to  wit, 
one  undivided  eighth  of  the  entire  territory  of  the  United  States 
of  America,  excepting  the  states  of  Vermont,  New  Hampshire, 
and  Massachusetts,  at  and  for  a  certain  sum,  to  wit,  the  sum  of 
five  thousand  dollars.  And  the  said  defendant,  by  then  and  there 
falsely,  fraudulently,  and  deceitfully  pretending  and  representing 
to  the  said  plaintiff,  that  the  said  false,  fraudulent,  and  deceitful 
representations  of  the  said  defendant  were  true,  then  and  there 
sold  the  said  one  undivided  eighth  interest  in  said  patent-right  as 
aforesaid,  at  and  for  the  said  sum  of  money,  to  wit,  the  sum  of 
five  thousand  dollars.  And  the  said  plaintiff  afterward,  to  wit, 
on  the  day  and  year  aforesaid,  paid  the  said  defendant  the  said  sum 
of  five  thousand  dollars  for  the  same ;  whereas,  in  truth  and  in  fact, 
the  said  interest  in  and  to  said  patent-right  so  purchased  as  afore- 
said, had  not  been,  nor  was  it  before  or  at  the  time  of  the  making 
of  the  said  false  representations  and  assertions,  of  any  value,  nor 
was  said  patent-right  in  great  demand  in  the  country,  nor  had 
large  sums  of  money  been  received  from  the  sales  of  said  patent- 
right,  nor  had  the  said  defendant  received  large  sums  of  money 
from  the  sales  thereof,  nor  were  there  divers  persons  in  Caledonia 
county,  and  elsewhere,  about  to  invest  large  sums  of  money  in  said 
patent  right,  as  the  said  defendant,  at  the  time  of  his  making  his 
said  false  and  deceitful  representations,  well  knew.  And  the  said 
plaintiff  further  saith,  that  the  said'  defendant,  by  means  of  the 
premises,  on  the  day  and  year  aforesaid,  at  Bamet  aforesaid, 
falsely  and  fraudulently  deceived  the  said  plaintiff  on  the  said 
sale,  and  thereby  said  interest  in  said  patent-right  so  purchased  as 
aforesaid,  is  of  no  use  or  value  to  the  said  plaintiff;  and  the  said 
plaintiff  hath  sustained  great  trouble,  expense,  and  loss  by  reason  of 
said  false  representations  and  assertions,  to  wit,  two  years'  time, 
and  a  large  sum  of  money,  to  wit,  the  sum  of  one  thousand  dol- 
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lars,  in  endeavoring* to  sell  and  dispose  of  said  eighth  interest  in' 
said  patent-right,  bnt  which,  by  reason  of  said  patent-right  being 
worthless  and  of  no  value,  he,  the  said  plaintiff,  has  been  wholly 
unable  to  do." 

The  second  count  alleged, 

"That  the  plaintiff,  on,  &c.,  at,  &c.,  bargained  with  the  said  de- 
fendant to  buy  of  the  defendant  one  undivided  eighth  part  of  and 
to  Stanly's  Patent  Blast  Elevator  for  all  the  United  States,  except 
the  states  of  Vermont,  New  Hampshire,  and  Massachusetts ;  and 
the  said  defendant,  well  knowing  the  said  elevator  to  be  of  no 
value,  and  that  there  was  no  demand  for  the  same,  and  well  know- 
ing that  it  was  of  no  value  to  the  plaintiff,  for  sale  or  otherwise, 
in  said  states  not  excepted  as  above,  and  that  it  was  wholly  worth- 
less to  the  plaintiff,  by  then  and  there  warranting  the  said  elevator 
to  be  of  great  value  to  the  plaintiff  for  purposes  of  sale,  and  to  be 
in  great  demand  all  through  the  United  States,  and  that  great 
sums  could  be  secured  by  the  plaintiff  for  the  sale  of  said  patent 
as  aforesaid,  then  and  there  deceitfully  sold  one  undivided  eighth 
part  of  said  elevator  for  all  the  United  States  except  the  states  of 
Vermont,  New  Hampshire,  and  Massachusetts,  for  the  sum  of  five 
thousand  dollars ;  which  said  elevator  at  the  time  of  said  sale,  was 
wholly  worthless  to  the  plaintiff,  and  was  of  no  value  at  all,  and 
there  was  no  demand  for  the  same ;  and  the  plaintiff,  relying  upon 
the  warranty  and  representations  of  the  defendant,  as  aforesaid, 
expended  a  large  sum  of  money,  to  wit,  one  thousand  dollars,  in 
trying  to  dispose  of  the  same,  and  two  years  of  his  time,  but  was 
unable  to  effect  any  sale  of  the  same  or  any  part  thereof,  so  that 
said  elevator  is  of  no  value  to  the  plaintiff ;  and  so  the  said  defen- 
dant falsely  and  fraudulently  deceiv  ed  the  plaintiff." 

The  third  count  was  substantially  like  the  first. 

On  the  trial  the  defendant  insisted  that  the  plaintiff's  declara- 
tion was  in  effect  an  action  of  assumpsit,  counting  upon  the  defen- 
dant's promises,  undertakings,  and  warranty,  and  that  the  plaintiff 
could  not  recover,  unless  he  established  such  promises,  undertak- 
ings, and  warranty,  or  some  one  of  them.  But  the  court  held  that 
it  was  an  action  for  fraudulent  representations  and  deceit.  The 
court  did  not  find  that  the  defendant  especially  undertook,  agreed, 
promised,  or  warranted  that  said  elevator  was  of  great  value,  or 
that  money  could  be  made  by  selling  it,  or  that  it  was  of  ready 
6ale,  &c.,  as  alleged  in  the  declaration,  but  did  find  that  the  de- 
fendant gave  it  as  his  opinion  that  it  was  of  great  value,  and  that 
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monej  could  be  made  by  selling  it,  and  that  it  would  sell  readily, 
as  alleged  in  the  declaration,  &c.  The  court  further  found  that 
the  defendant  represented,  in  order  to  effect  the  sale  to  the  plain- 
tiff, and  that  the  plaintiff  bought,  influenced  by,  and  relying  upon 
such  representations,  that  he  had  sold  the  right  to  use  said  patent 
in  each  of  the  states  of  Vermont,  New  Hampshire,  and  Massa- 
chusetts, for  a  specified  sum  of  money,  and  gave  the  plaintiff  to 
understand  that  the  owners  of  said  patent-right  had  actually  real- 
ized the  sum  he  named,  for  which  said  sales  were  made ;  which 
representations  the  court  found  were  false  or  fraudulent  in  this, 
that  although  the  sales  were  nominally  made  for  the  sums  named 
by  the  defendant,  yet  the  owners  of  the  patent  had  then  real- 
ized from  said  sales  only  a  part  of  the  sums  named,  and  there  was 
no  reasonable  expectation  that  said  ownera  ever  would  realize  the 
full  sums  named  by  the  defendant  as  being  the  consideration  for 
said  sales,  as  there  were  conditions  about  one  or  more  of  the  sales, 
so  that  what  then  remained  unpaid  might  never  be  payable  to  the 
owners  of  the  patent,  and  for  others  of  said  sales  the  owners  of 
the  patent  had  only  received,  in  part,  notes  of  irresponsible  par- 
ties, from  which  nothing  ever  had  been,  or  could  be,  realized. 
The  court  found  that  the  plaintiff  would  not  have  made  said  pur- 
chase, had  not  the  defendant  made  said  representations  as  to  said 
sales,  and  that  the  plaintiff  would  not  have  made  the  purchase  at 
the  price  he  gave,  if  the  defendant  had  told  him  the  whole  truth 
about  said  sales,  and  had  told  just  how  much  money  had  been 
realized  from  each  sale — what  the  conditions  were  in  regard  to 
the  payment  of  the  balance  that  might  become  due  from  said  sales 
—and  the  character  of  the  notes  which  had  been  taken  in  part 
payment  for  the  same.  The  court  also  found  that  the  entire  con- 
ditions, and  character  of  the  notes  received  from  said  sales,  were 
well  known  to  the  defendant,  as  said  sales  were  negotiated  by  the 
defendant.  The  court  also  found  that  the  value  of  the  interest  in 
said  patent  purchased  by  the  plaintiff,  was,  with  interest  thereon, 
13175  less  than  it  would  have  been  if  said  sales  had  been  as  rep- 
resented by  the  defendant,  and  that  the  plaintiff  was  damnified  to 
that  amount  by  said  false  representations. 
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To  the  ruling  of  the  court  that  the  plaintifiF  could  recover  under 
the  declaration,  on  the  facts  found,  the  defendant  excepted. 

H.  C.  Belden  and  R,  J7.  Powern^  for  the  defendant. 

\  The  case  specially  finds  that  all  the  representations  made  by 
defendant  were  mere  expressions  of  opinion.  This  is  not  enough 
to  constitute  a  cause  of  action.  The  false  representations  as  to 
the  sale  of  Vermont,  New  Hampshire,  and  Massachusetts,  are 

inot  sued  for.  Every  representation  claimed  as  fraudulent ^  must 
be  specially  sot  out  in  the  declaration. 

A.  M,  Dickey  and  W,  P.  Smithy  for  the  plaintiff. 

The  declaration  is  not  in  effect  in  assumpsit,  counting  upon 
the  defendant's  promises,  undertakings,  and  warranty;  but  is 
clearly  in  case,  for  fraudulent  representations,  deceit,  and  war- 
ranty. About  the  second  count,  there  can  be  no  question,  as  it 
follows  precisely  the  form  in  Beaman  v.  Buck^  3  Vt.  53,  and 
counts  upon  the  false  warranty.  The  first  and  third  counts  fol- 
low, almost  exactly,  the  form  laid  down  in  2  Chit.  Pi.  688,  and 
both  these  counts  state  that  the  defendant,  wrongfully  and  inju- 
riously contriving  &nd  intending  to  injure  and  defraud  the  plain- 
tiff, made  the  several  false  and  fraudulent  representations  com- 
plained of,  and  that  the  plaintiff,  confiding  in  and  relying  wholly 
upon  these  representations,  made  the  purchase  of  said  patent- 
right,  and  that  the  defendant  thereby  deceived  the  plaintiff,  the 
defendant  well  knowing  his  representations  to  be  untrue.  All 
that  is  requisite  in  an  action  on  the  case  is  stated :  1st,  that  it 
was  wrongfully  done ;  2d,  the  motive  from  which  it  was  done  ; 
3d,  that  the  defendant  well  knew  of  the  wrong ;  4th,  that  the 
plaintiff  was  deceived  and  damnified.     1  Chit.  PL  388,  et  seq. 

The  plaintiff  is  entitled  to  recover  on  the  facts  found  by  the 
court,  under  this  declaration.  The  court  find  that  the  defendant 
made  certain  false  representations  to  the  plaintiff,  as  alleged  in 
the  declaration  ;  that  they  were  an  inducement  to  the  trade  ;  that 
the  defendant  knew  them  to  be  untrue ;  that  the  plaintiff  relied 
upon  these  representations,  and  would  not  otherwise  have  made 
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the  trade ;  and  that  the  plaintiff  was  damnified  thei'ebj.  Under 
such  a  state  of  facts,  the  plaintiff  is  entided  to  recover  in  an  ac- 
tion on  the  case  in  the  nature  of  deceit.  Ohanddar  v.  Lopus^ 
1  Smith  Lead.  Cas.  238 ;  Pcdset/  v.  Freeman,  2  lb.  166 ;  1  Hill- 
iaid  Torts,  and  cases  cited  ;  WUlink  v.  Vandever,  1  Barb.  599  ; 
1  Chit.  PL  107, 136, 137  ;  WiUiafMan  v.  AlUsanj  2  East.  446. 

The  opinion  of  the  court  was  delivered  by 

Bakrrtt,  J.  This  is  an  action  on  the  case  for  deceit  in  sell- 
ing a  patent-right.  Learned  connsel  for  the  defendant  err  when 
they  say  that  all  the  representations  made  by  the  defendant  were 
mere  expressions  of  opinion.  Though  the  court  found  that  sev- 
eral of  the  representations  alleged  in  the  declaration  were  mere 
expressions  of  opinion,  it  was  also  found  that  other  alleged  rep- 
reeentations  were  the  assertion  of  facts  as  having  actually  oc- 
carred;  and  that  those  latter  representations  were  false  and 
fraodulent,  and  that  they  were  effectual  in  deceiving  the  plain- 
tiff into  the  alleged  purchase. 

The  first  and  third  counts  contain  allegations  that  the  defend- 
ant fiilsely  represented  that  great  sums  of  money  had  been  re- 
oetved  from  the  sale  and  disposition  of  said*  patent-right,  and 
that  the  defendant  had  received  large  sums  of  money  from  the 
sale  thereof.  Under  that  allegation,  it  was  proper  to  be  shown 
and  found  what  the  defendant  represented  as  to  sales,  and  the 
realizing  of  money  therefrom,  in  Vermont,  New  Hampshire,  and 
Massachusetts,  andfthat  the  same  was  false,  and  fraudulently  done, 
and  caused  the  plaintiff  to  make  the  alleged  purchase.  These 
particQlars  were  a  mode  of  substantiating  the  general  allegation, 
and  when  that  was  proved  to  such  an  extent  as  to  show  that 
die  alleged  fraud  was  effectually  perpetrated  by  the  defendant 
npon  the  plaintiff,  it  gave  the  plaintiff  the  right  to  recover.  It 
not  necessary  for  him  to  prove  all  he  had  alleged  as  to  the 
and  arts  practiced  by  the  defendant,  provided  less  than 
all  were  sufficient  to  give  him  a  cause  of  action,  and  what  were 
.  thus  sufficient,  were  in  fact  proved  and  established.  •  This  was 
done  in  the  present  case. 

Judgment  affirmed. 
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State  op  Vermont  v.  James  W.  Hoffman. 

Pro8eeution  under  §  33,  ch.  94,  of  the  Q-en.  Sts.    Practice. 

Evidence. 

A  proMontion  under  $33  of  the  liqaor  act,  fbanded  npon  a  warrant  Issued  by  reason 
of  a  diflolosure  made  by  a  person  fbund  Intoxicated,  and  arrested  and  brought  before  a 
Justice,  Is  not  an  original  proseoutlon  Ibr  selling  Intoxloating  liquor,  controlled  by  the 
general  statute  requiring  prosecutions  of  a  criminal  nature  oommenoed  before  a  jusUoe 
within  the  Jurisdiotion  of  a  justioe  to  try  and  determine,  to  be  tried  in  the  town  where 
the  oflbnoe  was  oommltted,  or  In  the  town  where  the  respondent  resides;  but  is  an  inoi- 
dent  to  the  pending  proseeution  already  instituted  against  the  person  intoxioated;  and, 
as  to  place  of  trial,  follows  that  proceeding. 

The  oflbnoee  proyable  in  such  a  proseeution,  do  not  extend  beyond  what  the  person  so 
fbuad  intoxicated  is  bound  to  disclose ;  that  is,  not  beyond  the  sale  or  sales,  ftimishlng, 
or  giving  away  of  the  liquor  so  producing  intoxication. 

But  if  the  county  court  rules  that  other  ofliBnoee  may  be  proved,  and  no  testimony  la 
introduoed  tending  to  prove  them,  such  ruling  will  not  vitiate  a  verdict  of  guilty. 

When  matter  drawn  out  on  croes-examlnation  is  collateral  to  the  issue,  the  cross-exam- 
ining party  cannot  introduce  testimony  to  contradict  it. 

Tms  was  a  prosecation  under  §  83,  ch.  94,  of  the  Gen.  Sts., 
for  famishing  intoxicating  liquor  to  one  Frederick  Willey,  con- 
trary to  the  provisions  of  said  chapter.  A  warrant  issued  against 
the  respondent,  in  the  form  prescribed  by  section  34  of  said  chap- 
ter. The  case  was  continued  before  the  justice,  at  the  respond- 
ent's request,  to  enable  him  to  procure  counsel.  On  the  day  to 
which  the  cause  was  continued,  the  respondent  appeared  with 
counsel,  and  filed  a  motion  to  dismiss.  In  the  county  court,  Ross, 
J.,  presiding,  said  motion  was  overruled,  pro  forma ;  to  which 
the  respondent  excepted.  The  ground  of  the  motion  is  sufficiently 
stated  in  the  opinion.  At  the  December  term,  1872,  Boss,  J., 
presiding,  the  case  was  tried  by  jury  on  the  plea  of  not  guilty, 
and  verdict  of  guilty  of  two  offences.  The  state,  to  substantiate 
the  charge  in  the  warrant,  introduced  the  said  Willey  as  a  witness, 
who  testified  to  having  purchased  of  the  respondent  at  different 
times  on  the  day  he  was  arrested,  two  or  three  drinks  of  whisky, 
and  also  a  half-pint  of  whisky  in  a  bottle.  On  cross-examina- 
tion the  respondent  inquired  of  the  witness,  among  other  things. 


AUGUST  TERM,  1878.  177 

Stale  o.  HoAnAn. 

if  he  did  not  on  the  day  he  was  arrested,  buy  a  half-pint  of  liquor 
of  George  W.  Paine,  which  the  witness  denied,  and,  to  further 
inquiries  by  the  respondent's  counsel,  denied  that  he  was  at  said 
Paine's  that  day ;  but  said  he  had  been  there  at  other  times,  and  pur- 
chased liquor  of  said  Paine  ;  and  also  said  he  went  from  Lyndon 
Comer  to  Lyndon  Centre  that  day,  alone,  in  the  forenoon,  and 
was  not  accompanied  by  his  brother,  James  Willey. 

The  state  also  introduced  James  Willey  as  a  witness,  who  testi- 
fied that  he  was  a  brother  of  Frederick  Willey,  and  was  with  him 
at  the  respondent's  on  the  day  said  Frederick  was  arrested,  and 
draok  once  with  him  at  the  bar,  of  liquor  purchased  by  Frederick  of 
Uie  respondent,  and  saw  Frederick  buy  of  the  respondent  and 
pay  for  a  half-pint  of  whisky.  On  cross-examination,  this  wit- 
ness, among  other  things,  denied  that  he  went  on  the  day  in  ques- 
tion, from  Lyndon  Corner  to  Lyndon  Centre,  in  company  with 
his  brother  Frederick,  but  testified  that  he  found  his  brother  at 
the  respondent's  at  Lyndon  Centre,  some  time  after  noon  of  the 
day  in  question.  The  witness  also  denied  that  he  went  with  said 
Frederick  to  said  Paine's  on  the  day  in  question,  or  that  he  saw 
him  get  any  liquor  there  that  day. 

The  respondent  then  offered  said  Paine  as  a  witness,  to  show 
that  on  February  8th,  the  day  in  question,  his  books  showed  that 
he  sold  said  James  a  half-pint  of  whisky ;   and  recalled  the  said 
James,  and  inquired  if  he  did  not  on  that  day  purchase  a  half- 
pint  of  whisky  of  said  Paine.     The  respondent  proposed  to  put 
this  in<juiry,  in  order  to  contradict  the  witness  by  said  Paine.   The 
court  ruled  that  he  could  not  make  such  inquiry  for  that  purpose, 
as  it  was  immaterial  to  the  issue ;  to  which  the  respondent  ex- 
cepted.   The  respondent  also  ofiered  one  Thomas  Chandler  as  a 
witness,  and  proposed  to  show  by  him,  that  on  the  day  in  ques- 
tion, he  saw  said  Frederick  and  James  together  in  the  highway, 
near  said  Paine's  house.     The  respondent  offered  to  show  this,  to 
contradict  said  James  and  Frederick  as  to  what  they  had  testified 
on  cross-examination  about  not  going  from  Lyndon  Corner  to 
Lyndon  Center  together,  on  the  day  in  question.     The  respondent 
offered  to  show  that  said  Paine  lived  between  Lyndon  Corner  and 
Lyndon  Center.    The  court  refused  to  allow  the  respondent  to 
24 
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show  this  for  such  purpose,  holding  that  he  could  not  contradict 
said  witnesses  on  an  immaterial  fact  drawn  out  by  himself;  to 
which  the  respondent  excepted.  The  respondent's  counsel  claimed 
that  the  state,  under  this  proceeding,  could  only  show  sales  of 
liquor  to  said  Frederick,  and  only  such  sales  as  produced  the  in- 
toxication for  which  he  was  arrested.  The  court  held  otherwise, 
and  told  the  respondent's  counsel  that  it  should  hold  that  this  was 
but  another  method  of  bringing  the  respondent  into  court  for  a 
violation  of  the  law  against  selling,  furnishing,  and  giving  away 
intoxicating  liquor  contrary  to  the  statute,  and  that  the  state  could 
recover  for  as  many  offences  as  should  be  found  proved,  and  not 
barred  by  the  statute  of  limitations  ;  and  so  charged  the  jury ;  to 
which  the  respondent  excepted. 

Qeo.  W.  CahooHj  for  the  respondent. 

The  warrant  clearly  shows  a  case  under  §  2,  ch.  31,  of  the 
Gen.  Sts.  Sec.  33,  of  ch.  94,  does  not  conflict  with  it.  The  law 
requires  that  in  criminal  complaints,  the  acts  complained  of  shall 
be  alleged  with  certainty  as  to  time  and  place.  State  v.  Grfi- 
O'Keefej  41  Vt.  691.  Why  the  importance  of  the  place,  unless 
to  determine  the  right  of  the  magistrate  to  proceed  with  the  trial  ? 
Can  the  court  in  Caledonia  county,  try  a  case  for  selling  liquor 
in  Orange  county,  when  the  respondent,  before  trial,  pleads  to 
the  jurisdiction?     Parsons  v.  Parsons^  1  N.  II.  336;  Eames  v. 

,  3  N.  H.  130  ;  Morrison's  Dig.  (N.  H.)  16,  §§  135, 136, 141. 

The  justice  had  no  jurisdiction  to  order  the  respondent  befoi-e 
him  at  Wheelock,  or  to  try  him  there.  State  v.  Colton^  24  N.  H. 
143 ;  Morrison's  Dig.  233,  §§  273,  274.  The  respondent  did  not 
waive  his  right  to  move  to  dismiss,  by  asking  for  and  procuring  a 
continuance  for  the  purpose  of  procuring  counsel.  The  constitu- 
tion, article  X.,  provides  that  in  all  prosecutions  for  criminal  of- 
fences, a  person  hath  a  right  to  be  heard,  by  himself  and  his  coun- 
sel ;  and,  article  IV.,  that  every  person  ought  to  obtain  right  and 
justice  freely,  and  without  being  obliged  to  purchase  it ;  completely, 
and  without  delay.  In  State  v.  Conlin^  27  Vt.  318,  it  was  held 
that  the  respondent  was  entitled  to  specifications,  and  time  to  pre- 
pare his  defence.     If  the  presence  of  a  party  in  interest,  after 
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Terbal  notice  of  appraisal  and  sale  of  property  on  a  writ,  where 
the  statute  re(}uires  written  notice,  is  no  waiver  of  his  rights, 
Walker  v.  Wilmarth^  37  Vt.  289,  it  would  seem  that  in  a  criminal 
case  under  the  statute,  the  asking  for  and  obtaining  delay,  to  en- 
able the  respondent  to  procure  counsel,  ought  not  to  be  a  waiver 
of  the  respondent's  right  to  be  tried  according  to  law.  People  v. 
Cancinie^  N.  Y.  Court  of  Appeals.  Courts  even  allowed  a  with- 
drawal of  the  plea  of  guilty,  after  a  motion  in  arrest.  State  v. 
dmHtij  9upra ;  Morrison's  Dig.  236,  §  336. 

The  court  erred  in  excluding  the  evidence  oflered  ;  also,  as 
to  the  number  of  offences  that  could  be  proved. 

» 

Eluha  May^  for  the  state. 

The  plea  as  to  the  justice's  right  to  try  the  respondent  in 
Wheelock.  for  selling  liquor  in  Lyndon,  is  dilatory,  and  should 
have  been  pleaded  in  abatement,  in  the  outset.  1  Steph.  PI.  46  ; 
1  Chit.  PI.  426.  Sec.  33  of  ch.  94,  gives  the  justice  jurisdiction 
over  the  subject-matter  of  the  complaint,  and  the  person  too.  It 
is  true,  the  Gen.  Sts.  277,  §  2,  point  out  the  place  where  offend- 
ers shall  be  tried.  But  a  respondent  may  waive  that  right  by 
submitting  to  the  jurisdiction.  Here  he  did,  by  the  continuance. 
State.  V.  Butler^  17  Vt.  145  ;  Huntley  v.  Henry  et  aL  37  Vt.  165  ; 
State  V.  Intoxicating  lAquors^  44  Vt.  208.  The  respondent  en- 
tered into  a  recognizance  for  his  appearance  before  the  court.  6 
Poster,  232. 

The  testimony  of  Paine  and  Chandler  was  properly  excluded. 
Stephens  et  al,  v.  Beach^  12  Vt.  585 ;  Powers  et  aL  v.  Leach,  26 
Vt.  270  ;  Ellsworth  v.  Potter  et  al,  41  Vt.  685.  Sometimes,  as 
in  the  last  case,  it  is  a  matter  of  discretion. 

There  was  no  error  in  the  charge  of  the  court  as  to  the  number 
of  offences  the  state  might  prove.  Gen.  Sts.  ch.  94,  §  33.  This 
proceeding  is  another  method  of  enforcing  the  provisions  of  that 
chapter  against  the  unlawful  sale  of  liquors.  But  the  respondent 
cannot  complain.  The  state  did  not  offer  to  prove  any  other  of- 
fences than  the  sales  to  Frederick  Willey. 
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The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  motion  to  dismiss  is  founded  on  the  Gen.  Sts. 
ch.  31,  §  2,  which  provides  that  "  all  prosecutions  of  a  criminal 
nature  hereafter  commenced  before  a  justice  of  the  peace,  within 
the  jurisdiction  of  such  justice  to  try  and  determine,  shall  be 
tried  in  the  town  where  the  offence  was  committed,  or  in  the 
town  where  the  respondent  resides."  The  respondent  was 
brought  before  the  justice  in  the  town  of  Wheelock,  and  there 
tried,  and  the  papers  indicate,  and  no  question  is  made  but  such 
is  the  fact,  that  the  respondent  then  resided  in  the  town  of  Lyn- 
don, and  that  the  offence,  if  committed,  was  committed  in  Lyn- 
don. This  prosecution  against  this  respondent,  is  under  §^-^ 
ch.  94,  Gen.  Sts.,  providing  for  the  arrest  of  a  [>erson  "  found 
in  such  a  state  of  intoxication  as  to  disturb  the  pu\)lic  or 
domestic  peace  and  tranquility,"  and  as  soon  as  capable  of 
testifying  properly  in  a  court  of  justice,  requiring  him  to  disclose 
on  oath,  before  a  justice  of  the  peace,  the  place  where  and  the 
person  of  whom  the  liquor  so  producing  intoxication  was  ob- 
tained, and  all  the  circumstances  attending  it.  One  Frederick 
Willey,  having  been  arrested  in  such  state  of  intoxication  in  the 
town  of  Wheelock,  and  there  brought  before  a  justice,  disclosed 
that  the  liquor  whereby  such  intoxication  was  produced,  was  ob- 
tained of  this  respondent,  Hoffman,  at  Lyndon,  whereupon  the 
justice,  in  pursuance  of  the  further  provision  of  the  statute,  and 
according  to  the  form  therein  prescril)ed,  caused  this  respondent 
to  be  brought  before  him,  to  answer  to  the  charge  so  preferred 
against  him.  This  proceeding  against  this  respondent  is  not  an 
original  prosecution  for  selling  intoxicating  liquor,  controlled  as 
to  place- of  trial,  by  the  general  statute  requiring  prosecutions  for 
criminal  offences  before  a  justice,  to  be  tried  in  the  town  where 
the  offence  is  committed,  or  in  the  town  where  the  respondent 
resides.  It  is  an  incident  of  the  primary  proceeding  already  in- 
stituted or  pending  against  the  person  intoxicated ;  and,  as  to 
place  of  trial,  follows  that  proceeding.  The  justice  having  the 
intoxicated  person  before  him,  and  having  procured  his  disclosure 
according  to  the  statute,  is  required,  forthwith,  to  issue  his  war- 
rant, and  cause  the  person  so  selling,  furnishing,  or  giving  away 
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said  liquor,  to  be  brought  forthwith  before  him,  <fec.     It  does  not 
require  the  justice  to  go  to  the  town  where  the  oflfeuder  is  charged 
with  having  supplied  the  intoxicating  liquor,  nor  to  inquire  as  to 
tiie  town  in  which  he  resides,  and  adjourn  his  proceedings,  already 
commenced  and  in  progress,  to  one  or  the  other  of  those  towns. 
The  accused  is  to  be  brought  to  the  justice ;  the  justice  is  not  to 
go  to  the  accused,  to  the  town  where  he  resides,  or  to  the  town  in 
which  h'i  supplied  the  licjuor.     The  town  of  Whcelock  was  the 
proper  place  for  the  commencement  of  the  proceeding,  and  for  the 
hearing  as  to  Willey,  who  was  there  arrested  under  this  section 
of  the  statute;  and  the  form  of  proceeding  prescribed  by  the 
statute,  shows  that  the  proceeding  against  the  party  charged  by 
him  with  furnishing  him  the  liquor,  is  but  a  branch  of  the  same 
proceeding.     No  such  complaint  is  required  as  is  prescribed  in 
the  common  case  of  prosecutions  for  the  unlawful  selling  of  intox- 
icating liquor ;  but  the  trial  is  had  upon  the  warrant  issued  by 
the  justice,  reciting  the  proceedings  before  him,  and  that  the  per- 
son arrested  "  has  disclosed  that  the  liquor  whereby  such  intoxi- 
cation was  produced,  was  obtained  from"  the  person  against  whom 
the  warrant  issues — naming  him — and  thereby  commanding  him 
to  he  arrested  and  brought  forthwith  before  him,  the  justice,  "  to 
make  answer  to  the  charge  so  preferred  against  himy     It  is  evi- 
dent that  no  change  of  venue  in  the  midst  of  such  proceeding,  is 
required  by  the  statute,  or  was  contemplated  by  the  legislature. 
The  provision,  that  such  proceedings  shall  be  had  before  such 
justice,  as  if  the  offender  had  been  regularly  prosecuted  before 
such  justice,  was  not  designed  to  change  the  place  of  trial.     It  is 
suggested  that,  under  this  construction,  a  justice  might  try  a  party 
in  one  county  for  an-  offence  committed  in  another  county.     But  if 
a  justice  can  not  do  so  under  this  section  of  the  statute,  then  an 
offender  might,  by  sales  of  intoxicating  liquor  in  one  county,  by 
the  intoxication  of  his  customers,  disturb  the  public  and  domestic 
peace  and  tranquility  of  another  county,  and  escape  any  prosecu- 
tion therefor  under  this  section  of  the  statute ;  as  the  prosecution 
mast  be  before  the  same  justice  before  whom  the  person  intoxi- 
cated discloses,  and  the  justice  cannot  go  out  of  his  county  and 
there  try  a  case.     It  is  true,  in  such  case,  the  party  thus  offending 
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might  be  prosecuted  in  another  mode,  under  another  provision  of 
the  statute,  in  the  county  where  the  offence  was  committed  ;  but,  if 
in  such  case  he  is  liable  to  be  prosecuted,  either  in  the  one  county 
or  the  other,  at  the  election  of  the  state,  it  is  not  the  only  case 
where  a  party,  striking  a  deadly  blow  in  one  county,  and  the  fatal 
result  occurs  in  another,  may  be  tried  in  either.  Without  refer- 
ence to  the  question  made  as  to  the  waiver  of  the  ground  of  the 
motion  by  the  continuance,  the  motion  was  properly  overruled. 

The  exception  to  the  rejection  of  evidence  to  contradict  the 
state  witness,  cannot  be  sustained ;  the  matters  drawn  out  on 
cross-examination,  were  collateral  to  the  issue,  and  too  remote  to 
allow  of  the  introduction  of  other  evidence  to  contradict  it. 

The  proceeding  under  the  section  of  the  statute  in  question,  as 
said  by  the  county  court,  is  but  another  method  of  bringing  the 
respondent  into  court  for  a  violation  of  the  law  against  selling, 
furnishing,  and  giving  away  intoxicating  liquor  contrary  to  the 
statute.  But  the  court  erred  in  giving  it  the  same  scope  in  rela- 
tion to  the  number  and  extent  of  the  offences  that  might  be  shown 
under  it,  as  in  the  common  mode  of  prosecuting  such  offences ;  as 
in  this  respect,  the  proceeding  is  unlike  a  complaint  under  the  form 
prescribed  by  the  statute  for  the  common  mode  of  prosecutions  for 
such  violations  of  the  statute,  alleging  offences  committed  ^'  at 
divers  times.^^  A  prosecution  for  such  offences  in  this  mode  in 
question,  under  §  33,  is  based  upon  the  prior  proceeding  of  ar- 
resting the  intoxicated  person,  and  procuring  his  disclosure ; 
and  is  incident  to  it,  and  limited  by  it.  The  offences  which  come 
within  the  scope  of  a  prosecution  under  this  section,  do  not  extend 
beyond  what  the  person  so  found  intoxicated  is  by  the  statute  re- 
quired to  disclose  ;  that  is,  the  sale  or  sales,  furnishing,  or  giving 
away  of  the  liquor  so  producing  intoxication.  The  language  of 
the  statute  imports  this.  The  statute  provides  that  the  justice, 
after  procuring  such  disclosure,  in  case  he  shall  adjudge  from  the 
evidence  that  the  sale,  furnishing,  or  giving  away  of  said  liqtu}r^ 
was  an  offence,  <fec.,  shall  forthwith  issue  his  warrant,  Ac,  and 
cause  the  person  so  selling,  &c.,  to  be  brought  forthwith  before 
him,  and  that  "  such  proceedings  shall  be  had  in  the  case,  in  all 
respects,  as  would  have  been  had  if  the  person  so  offending  had 
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been  regularly  prosecuted  before  such  justice  for  such  offence^ 
in  the  manner  prescribed  in  this  chapter."  Sttch  offence  means, 
the  offence  of  selling,  furnishing,  or  giving  away  the  intoxicating 
liqaor  that  caused  the  intoxication.  The  statute  does  not  say  that 
the  same  proceedings  shall  be  had  as  if  the  person  had  been  pros- 
ecuted for  such  offence  ^nd  others.  If  from  the  provisions  of  the 
statute  thus  far,  there  would  seem  to  be  any  doubt  as  to  this 
eoDstrnction,  the  form  of  the  warrant  prescribed  by  the  statute  to 
be  issued,  and  upon  which  the  person  thus  charged  is  to  be  tried, 
removes  that  doubt.  It  recites  the  arrest  of  the  pei*son  in  a  state 
of  intoxication,  &c. — naming  him — that  he  '^has  disclosed  that 
the  liquor  whereby  such  intoxication  was  produced,  was  obtained 
irom,'^ — the  person  against  whom  the  warrant  issues — naming 
him — that  it  appears  that  the  furnishing  of  such  liquor  was  an 
offence,  &c.,  and  requires  the  party  to  be  arrested  and  brought 
before  the  subscribing  authority,  &c.,  ^^  to  make  answer  to  the 
charge  so  preferred  against  him.^^  The  warrant  cannot  be  con- 
strued to  embrace  offences  beyond  the  scope  of  its  import,  and  is 
limited  as  already  stated.  But  this  abstract  error  in  the  ruling 
of  Uie  court  as  to  what  might  be  shown  under  this  proceeding, 
does  not  vitiate  the  verdict,  as  it  is  apparent  that  no  proof  was 
introduced  of  any  offences  not  within  its  scope.  This  disposes  of 
all  the  questions  relied  on  by  defendant's  counsel  in  argument. 
Judgment  that  there  is  no  error  in  the  proceedings  of  the  county 
court ;  that  the  respondent  take  nothing  by  his  exceptions  ;  and 
that  he  pay  a  fine  of  twenty  dollars  and  costs  of  prosecution. 
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Truman  Way  v.  Adolphus  Holton. 
Evidence.     Landlord  and  Tenant. 

The  pl&intifT'g  claim  was  for  ehoemaking  for  the  defendant.  At  the  time  the  work 
done,  the  defendant  and  J.  were  partners,  and  the  firm  had  an  acoount  against  tho 
plaintiff.  The  defendant  testified  that  he  agreed  with  the  plaintiff  when  he  got  him 
to  do  the  work,  that  the  price  thereof  should  be  credited  on  said  firm  account;  but 
this  the  plaintiff  denied.  Said  firm  subsequently  dissolved,  and  the  defendant  testified 
that  soon  thereafter  he  gave  the  plaintiff  notice  thereof,  and  told  him  that  J.  was  to 
have  the  accounts  and  books  of  the  firm,  and  had  agreed  to  settle  with  the  plaintiff  for 
said  work,  and  credit  him  therefor  on  the  firm  books,  and  that  the  plaintiff  Uion  ^f^^eed 
to  look  to  J.  fbr  his  pay.  The  plaintiff  testified  that  he  had  no  such  notice,  and  made 
no  such  agreement.  The  defendant  claimed  to  have  a  written  contract,  signed  by  J. 
when  said  firm  dissolved,  wherein  J.  agreed  to  settle  the  plaintiff's  claim  and  credited 
the  amount  thereof  on  the  firm  books,  and  offered  the  same  in  evidence,  to  which  the 
plaintiff  objected.    Held,  that  It  was  not  admissible. 

An  undertenant  who  has  paid  his  rent  to  the  lessee,  is  not  liable  therefbr  to  the  lessor, 
unless  he  attorned  to  him  during  his  occupancy. 

General  assumpsit.  Pleas,  the  general  issue  and  offset. 
Trial  by  jury,  and  verdict  for  the  plaintiff,  December  terra,  1872, 
Ross,  J.,  presiding. 

The  plaintiff,  among  bther  things,  claimed  to  recover  for  cer- 
tain items  in  his  specifications  which  accrued  for  shoemaking, 
amounting  to  the  sum  of  twenty-three  dollars.  In  relation  to 
these  items,  the  evidence,  which  was  unconti*adicted,  showed  that 
they  accrued  while  the  defendant  was  in  copartnership  with  one 
A.  E.  Judevine,  under  the  firm-name  of  Ilolton  &  Judevine.  It 
also  appeared  that  said  firm  had  an  account  against  the  plaintiff 
which  had  never  been  settled.  Holton  and  Judevine  dissolved 
partnership  in  1867.  The  defendant  was  a  witness  in  his  own  be- 
half, and  testified  that  at  the  time  he  employed  the  plaintiff  to  do 
the  work,  it  was  understood  and  agreed  that  the  amount  to  be 
charged  by  the  plaintiff  for  such  services,  should  be  credited  to  the 
plaintiff  upon  the  books  of  Holton  &  Judevine.  The  plaintiff 
testified  that  there  was  no  such  agreement.  The  defendant  also 
testified  that  soon  after  the  dissolution  of  said  copartnership,  he 
notified  the  plaintiff  of  such  dissolution,  and  told  him  that  Jude- 
vine was  to  have  the  accounts  and  account-books,  and  that  Jude- 
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vine  had  agreed  in  writing  with  the  defendant  to  settle  with  the 
plaintiff  and  give  him  the  credit  upon  said  books ;  and  the  defend- 
ant also  testified  that  the  plaintiff  then  agreed  to  look  to  Jude- 
vine  for  his  pay  for  said  services.  The  plaintiff  testified  that  he 
had  no  notice,  and  did  not  make  such  an  agreement.  The  defend- 
ant claimed  that  he  had  a  contract  in  writing,  signed  by  said 
Judevine  at  the  time  of  the  dissolution  cf  said  copartnership,  in 
which  Judevine  had  agreed  to  settle  the  plaintifi^s  claim,  and  credit 
the  same  upon  said  company  books,  and  offered  said  contract  in 
evidence,  to  the  admission  of  which  the  plaintiff  objected,  and  the 
court  excluded  the  same,  for  the  reason  that  the  defendant  bad 
testified,  without  objection,  that  he  had  such  a  contract,  and  the 
plaintiff  did  not  controvert  it,  but  claimed  he  never  agreed  to  take 
said  Judevine  paymaster,  or  said  Holton  &  Judevine  paymas- 
ter, for  said  items.  To  the  exclusion  of  said  written  contract, 
the  defendant  excepted.  IL  appeared  that  some  two  or  three 
weeks  prior  to  the  commencement  of  the  December  term,  1872, 
Judevine  gave  the  plaintiff  credit  upon  the  books  of  said  firm  for 
the  items  above  mentioned,  and  notified  the  plaintiff  to  that  effect. 
The  jury  found  specially  for  plaintiff  to  recover  the  amount  of 
said  charges. 

In  the  defendant's  specifications  in  offset,  there  was  an  item  of 
thirty-eight  dollars  charged  to  the  plaintiff,  for  use  and  occupation 
of  a  certain  house  belonging  to  thd  defendant.     The  defendant's 
testimony  tended  to  show  that  one  Van  Orman  rented  the  house 
of  the  defendant  for  no  specified  length  of  time,  but  was  to  pay 
the  plaintiff  six  dollars  per  month  in  advance,  so  long  as  he  occu- 
pied said  house ;  that  Van  Orman  moved  into  said  house  with  his 
fiunily,  and  occupied  it  but  a  few  weeks,  and  then  left  it,  and 
moved  away  ;  that  while  Van  Orman  was  there,  the  defendant 
found  the  plaintiff  occupying  some  portion  of  said  house  as  a  shoe- 
maker's shop ;  that  he  never  rented  it  to  him,  but  then  spoke  to 
him  and  said,  "  You  here  ?"  and  the  plaintiff  replied,  "  I  suppose 
all  you  want  is  your  rent,"  to  which  the  defendant  replied,  "  I 
keep  the  premises  to  rent."    The  plaintiff  testified  that  he  never 
rented  the  premises  of  the  defendant,  and  did  not  promise  to  pay 
ihe  defendant  the  rent,  but  that  he  hired  that  portion  of  the  house 
25 
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which  he  occupied,  of  said  Yan  Orman,  for  two  dollars  per 
month.  Yan  Orman  was  a  witness  for  the  plaintiff,  and  testi- 
fied that  he  hired  the  house  of  the  defendant  for  one  year, 
at  six  dollars  per  month,  but  with  no  condition  that  the  lease 
should  be  forfeited  if  the  rent  was  not  paid,  and  left  the  same 
because  the  building  was  greatly  out  of  repair,  and  was  in 
such  a  condition  that  he  wouldn't  live  in  it,  and  that  he  told 
the  plaintiff  that  he  might  have  a  part  of  it  for  a  shoe-shop, 
if  he  wanted  it,  for  two  dollars  per  month,  and  that  this  was 
while  Yan  Orman  was  occupying  part  of  the  premises.  The 
plaintiff's  testimony  tended  further  to  show,  that  he  had  paid 
Yan  Orman  the  rent  for  the  portion  of  the  house  he  occupied.  It 
appeared  that  some  time  after  Yan  Orman  left  the  premises,  the 
defendant  let  other  tenants  into  the  portion  of  the  house  not  occu- 
pied by  the  plaintiff.  The  plaintiff  did  not  pay  the  defendant  any 
rent ;  nor  did  the  defendant  call  upon  him  to  pay,  except  as  afore- 
said, while  he  was  occupying  the  premises.  The  defendant's  coun- 
sel claimed  in  argument,  and  requested  the  court  to  charge  the 
jury,  that  if  they  found  that  Yan  Orman  abandoned  the  premises 
in  the  manner  the  testimony  on  both  sides  tended  to  show ;  or,  in 
other  words,  if  Yan  Orman  repudiated  his  contract  with  the  de- 
fendant, he  would  have  no  authority  to  lease  a  portion  of  the 
house  to  the  plaintiff  for  the  remainder  of  his  term ;  although 
Yan  Orman  first  hired  or  leased  the  house  of  the  defendant  for 
one  year ;  and  that  in  such  case,  there  would  be  an  implied  con- 
tract that  the  plaintiff  would  pay  the  defendant  at  least  a  reason- 
able sum  as  rent.  The  court  refused  so  to  charge ;  but  instructed 
the  jury  that  if  Yan  Orman  hired  the  premises  for  one  year,  as 
his  testimony  tended  to  show,  and  while  occupying  under  said 
hiring,  sublet  the  portion  occupied  by  the  plaintiff  to  the  plaintiff 
during  the  remainder  of  the  year,  and  if  the  plaintiff  occupied 
during  all  said  year  under  said  hiring  of  Yan  Orman,  and 
never  occupied  under  the  defendant  or  agreed  to  pay  him  the 
rent,  the  defendant  could  not  recover  for  this  item  ;  but  if  plain- 
tiff, though  he  hired  of  Yan  Orman,  occupied  under  the  defend- 
ant, or  agreed  to  pay  him  the  rent  while  so  occupying,  the  de- 
fendant could  recover  such  sum  as  the  plaintiff  agreed  to  pay. 
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aod  if  no  sam  or  price  was  agreed  upon,  what  the  premises  were 
reasonably  worth ;  to  which  the  defendant  excepted.  The  con- 
tract between  the  defendant  and  Van  Orman  was  verbal ;  and  no 
question  was  made  I  at  the  plaintiff  occupied  the  house  the  length 
of  time  charged  for  by  the  defendant.  The  jury  disallowed  said 
item. 

0.  a.  ^  C.  C.  Burke^  for  the  defendant,  upon  the  firet  point, 
cited  Buzzell  v.  Willard^  44  Vt.  44 ;  and  insisted  that  the  refu- 
sal to  charge  as  requested,  was  error. 

H.  E,  Carter^  for  the  plaintiff,  upon  the  first  point,  cited  Pin 
gry  v.  Washburn^  1  Aik.  264  ;  Babcock  et  al.  v.  Hawkins ^  2^5  Vt. 
561 ;  Bruce  v.  Bruee^  4  Dana  (Ky.)  530  ;  and  upon  the  second 
point,  Hadley  v.  Havens^  24  Vt.  520 ;  Aitstin  v,    Thompson^  45 
N.  H.  120. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.  It  .appears  that  the  agreement  testified  by  the  de- 
fendant, as  to  the  credit  to  be  given  for  the  amount  to  be  charged 
by  the  plaintiff  for  the  services  in  question,  was  made  before  the 
work  charged  for  by  the  plaintiff  was  done,  and,  of  course,  before 
the  alleged  written  agreement  between  the  defendant  and  Judevine 
was  made,  which  the  defendant  offered  in  evidence.  Such  written 
agreement  could  be  no  ground  of  inference  on  the  question  of  the 
prior  agreement  which  the  defendant  testified  had  been  made  be- 
tween himself  and  the  plaintiff.  It  is  true,  that  such  written  agree- 
ment would  be  consistent  with  said  alleged  agreement  of  plaintiff 
and  defendant.  But  the  fact  of  making  such  written  agreement, 
does  not  lead  towards  the  fact  that  the  former  one  was  made. 

In  Buzzell  v.  WUlard,  44  Vt.  44,  as  well  as  in  Kimball  v.  Locke, 
31  Vt.  683,  the  evidence  offered  and  held  proper,  was  to  show  a 
state  of  circumstances  existing  at  the  time  of  the  contract  in  ques- 
tion, bearing  on  the  likelihood  of  the  making  of  such  questionable 
contract.  In  the  case  in  hand,  it  was  proposed  to  show  a  state  of 
circumstances  not  existing  at  the  time  of  the  controverted  agree- 
ment, nor  till  some  time  after  it.    In  those  cases,  inference  was  to 
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be  drawn  from  what  had  occurred  and  was  existing  at  the  time  of 
the  transaction  in  question.  In  the  present  case,  it  was  proposed 
to  draw  inference  from  what  occurred  afterwards,  and  in  which 
the  plaintiff  in  no  way  participated  or  was  in  privity.  The  evi- 
dence was  properly  excluded.  ♦ 

As  to  the  offset,  there  was  no  evidence  showing  that  Van  Orman 
had  so  abandoned  the  house  as  not  to  be  accountable  for  rent  for  all 
the  time  the  plaintiff  occupied  the  room ;  or  that  he  repudiated  his 
tenancy  and  liability  to  pay  rent  so  long  as  the  plaintiff  continued 
to  occupy.  Indeed,  nothing  by  way  of  evidence  is  shown  in  the 
exceptions,  that  Van  Orman  abandoned  the  house  himself  before 
the  plaintiff  left  it ; — though  perhaps  it  would  be  fair  to  infer  the 
likelihood  that  he  did.  The  plaintiff  is  shown  to  have  entered 
and  to  have  been  occupying  as  the  tenant  of  Van  Orman,  and  to 
have  paid  to  him  the  stipulated  rent  for  all  the  time  he  occupied. 
Unless,  while  occupying,  he  attorned  to  the  defendant,  such  pay- 
ment would  discharge  all  liability  to  anybody  for  rent  to  be  paid 
by  the  plaintiff.  We  think  the  charge  given  was  quite  as  favor- 
able as  the  defendant  was  entitled  to  have ;  and  that  the  court 
committed  no  error  in  not  fulfilling  his  request. 

Judgment  affirmed. 
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Thomas  Bakeb  et  als.  v.  School  District  No.  2  in  Barton. 

School  Districts,  . 

The  defendant  district  legally  voted  to  boild  a  whool-houie,  and  determined  in  what 
pUee  it  flhoold  be  located,  and  ohose  a  committee  to  superintend  the  building  thereof. 
Said  eommittee  employed  the  plalntiA  to  build  the  house ;  and  they  built  it  whore  the 
ooannittee  directed,  but  not  where  the  district  had  voted  to  locate  it;  although  it  was 
near  the  lite  of  the  old  school-house,  and  on  land  owned  by  the  district.  The  plaintifb 
hid  no  knowledge  of  the  vote  locating  the  house,  or  that  the  house  was  being  built  in 
the  wrong  place ;  but  acted  in  good  JUth,  under  the  direction  of  the  committee.  Htld, 
that  the  record  of  said  vote  was  not  notice  thereof  to  the  plaintiflto,  and  that  the  plain- 
tUfc  were  not  bound  to  inquire,  but  had  a  right  to  presume  that  the  committee  were 
Mting  within  the  scope  of  their  authority,  and  that  the  ditsrict  Iwas  liable  to  the 
plalntUb  for  building  the  house. 
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General  assumpsit.  Plea,  the  general  issue.  Trial  by  jury, 
and  verdict  for  the  plaiutiflFs,  September  term,  1872,  Orleans 
county,  Ross,  J.,  presiding. 

It  appeared  that  prior  to  September,  1867,  the  school-house 
in  the  defendant  district  was  old  and  out  of  repair,  and  that  the 
district,  for  two  or  three  years,  had  been  agitating  the  subject 
of  building  a  new  house ;  that  at  a  regularly  warned  meeting, 
held  on  the  9th  of  November,  1866,  the  district  voted  to  build 
a  new  school-house,  and  elected  a  building  committee,  consisting 
of  William  Batchelder,  Samuel  W.  Poster,  and  Frank  Parley  ; 
that  on  the  24th  of  December,  1866,  at  a  regular  meeting  of  the 
voters  of  the  district,  Lyndon  Robinson  and  Hiram  Cass  were 
added  to  the  committee  ;  that  at  said  last-named  meeting,  under 
a  proper  article  in  the  warning,  the  district  voted  to  locate  the 
new  school-house  at  a  place  several  rods  distant  from  where  the 
old  house  stood,  and  arranged  with  the  owner  of  the  place  se- 
lected, for  an  exchange  of  land,  a  memorandum  of  which  ar- 
rangement was  minuted  in  the  book  of  records  of  said  district,  by 
the  clerk,  in  connection  with  the  proceedings  of  said  meeting ; 
but  the  same  was  not  signed  by  either  party.  It  further  appeared 
that  said  building  committee,  for  some  reason,  had  not  entered 
upon  the  erection  of  said  school-house  prior  to  August  or  Sep- 
tember, 1867,  farther  than  to  partially  complete  a  plan  and 
specifications  for  a  house  ;  that  in  August  or  September,  1867, 
a  petition,  signed  by  several  of  the  legal  voters  of  said  district, 
was  presented  to  the  plaintiffs,  who  were  then  selectmen  of  the 
town  of  Barton,  asking  them  to  provide  a  place  in  said  district 
for  holding  a  school,  apparently  under  the  act  of  1864  ;  that  one 
of  the  plaintiffs  gave  verbal  notice  to  the  voters  of  the  district, 
that  the  plaintiffs  would  meet  them  at  the  school-house,  at  a  speci- 
fied time,  in  regard  to  the  matter  of  s)iid  petition ;  that  the 
plaintiffs  met  all,  or  nearly  all,  the  voters,  at  the  old  school- 
house,  in  accordance  with  said  notice,  and  had  a  pretty  full  and 
free  conference  with  them  in  regard  to  their  respective  wishes 
about  a  school-house.  The  plaintiffs'  evidence  tended  to  show, 
that  the  voters  present,  with  one  or  two  exceptions,  admitted  that 
the  district  needed  a  new  school-house,  and  expressed  a  desire 
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that  the  plaintiffs  would  go  on  and  build  one,  and  have  it  com- 
pleted ready  for  use  the  then  ensuing  winter ;  that  Lyndon  Rob- 
inson, in  the  presence  of  the  other  members  of  the  building  com- 
mittee, except  one  who  had  removed  from  the  district,  told  the 
plaintiffs  to  go  on  and  build  a  house,  and  they  should  have  their 
pay  for  it,  and  said  they  had  been  unable  to  agree,  and  if  they 
waited  for  the  district,  they  would  never  have  a  house ;  that 
Hiram  Cass,  another  of  said  committee,  said  substantially  the 
same ;  that  the  plaintiffs  understood  them  to  be  speaking  and  act- 
ing in  their  ofBcial  capacity,  and  that  the  plaintiffs  ever  afler 
ceased  acting  as  selectmen,  but  acted  as  private  individuals  un- 
der and  in  compliance  with  said  request  and  promise  of  the 
building  committee. 

The  defendant's  evidence  tended  to  show  that  Robinson  and 
Cass  spoke  and  acted  in  their  individual  capacity,  and  not  in 
their  capacity  of  building  committee,  and  that  the  plaintiffs  in 
the  erection  of  the  school-house,  acted  in  the  capacity  of  select- 
men, and  not  as  individuals  under  an  agreement  with  the  build- 
ing committee  acting  for  the  district. 

The  plaintiff's  testimony  further  tended  to  show,  that  they 
reluctantly  consented  to  go  on  and  build  the  school-house,  at 
the  reciuest,  and  relying  upon  said  promise  of  the  building  com- 
mittee, and  appointed  another  time  when  they  would  meet  the 
voters  of  the  district  and  the  building  committee,  to  settle  upon 
a  plan  and  specifications  for  the  new  house.  It  appeared  that  the 
plaintiffs,  at  the  time  appointed,  again  met  the  building  committee, 
with  the  exception  aforesaid,  and  nearly  all  the  voters  in  the 
district,  and  that  a  plan  and  specifications  for  a  house  were  then 
produced  by  said  Cass,  and  were  talked  over,  and  some  altera- 
tions made  therein.  Said  specifications  were  used  on  trial,  and 
were  proved  to  be  in  the  handwriting  of  the  district  clerk.  It 
further  appeared,  that  the  plaintiffs,  together  with  the  clerk  of 
the  district  and  some  others,  fixed  upon  a  location  for  the  house, 
and  that  the  plaintiffs  went  on  and  erected  a  school-house  on 
land  near  the  old  school-house,  and  a  little  farther  back  from 
the  highway,  in  substantial  compliance  with  the  plan  and  speci- 
cations,  and   had  the  same  completed  in  the  fore  part  of  De- 
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cember,  1867,  and  called  upon  the  district  to  pay  for  the  same^ 
which  it  refused  to  do.  It  further  appeared  that  Lyndon  Rob- 
inson desired  the  plaintiffs  to  look  at  the  place  where  the  dis- 
trict had  voted  to  locate  the  school-house,  and  was  apparently 
dissatisfied  with  the  location  of  the  house  where  it  was  erected. 
It  was  not  claimed  by  the  plaintiffs  that  they  made  any  contract 
with  the  district,  directly,  at  either  of  said  meetings,  or  that  the 
voters  of  the  district  were  sb  called  together  that  they  could 
legally  bind  the  district ;  but  they  placed  their  right  of  recovery 
solely  upon  what  they  claimed  their  evidence  showed  to  have  been 
the  arrangement  and  agreement  entered  into  with  them  by  the 
building  committee,  at  said  meetings,  on  behalf  of  the  district. 
The  defendant's  evidence  tended  to  show  that  the  place  where  the 
plaintiffs  erected  the  new  house  had  been,  for  more  than  fifteen 
years,  enclosed  in  an  adjoining  cultivated  field,  the  fences  of 
which  came  down  to  the  old  school-house  ;  and  claimed  that  the 
district  did  not  own  the  land  on  which  the  new  house  stood.  The 
plaintiffs'  testimony  tended  to  show  that  the  district  owned  one 
acre  of  land  where  the  old  house  stood,  and  the  land  on  which 
the  new  house  stood,  unless  it  had  lost  it  by  adverse  possession. 
It  did  not  appear  that  the  owner  of  the  lot,  to  the  knowledge  of 
the  plaintiffs,  made  any  objection  to  the  location  or  erection  of  the 
new  school-house  at  the  place  where  it  was  erected. 

The  plaintiffs,  to  show  the  action  of  the  district  in  electing  a 
building  committee,  and  other  matters  relating  to  the  new  school- 
house,  were  allowed,  against  the  defendant's  exception,  to  read 
from  the  original  book  of  records  of  the  district.  The  defend- 
ant claimed  that  the  same  should  have  huen  proved  by  certified 
copies  of  said  records.  The  clerk  of  the  district  was  a  witness, 
and  identified  the  book  as  the  book  of  records  of  said  district. 
The  defendant  claimed  that  neither  the  plaintiffs'  nor  the  de- 
fendant's testimony  tended  to  show  that  the  plaintiffs  built  the 
house  at  the  request  of  the  building  committee,  acting  as  such, 
and  upon  their  promise  that  the  district  would  pay  for  the  same. 
The  court  ruled  otherwise ;  to  which  the  defendant  excepted. 

It  did  not  appear  that  the  vote  passed  on  the  24th  of  Decem- 
ber, in  regard  to  the  location  of  the  sohool-house,  was  revoked 
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or  rescinded,  or  in  any  way  modified  at  any  subsequent  meeting 
of  said  district.  There  was  no  testimony  tending  to  show  that 
the  plaintiffs  had  any  knowledge  of  this  vote ;  and  they,  or  some 
of  them,  denied  having  such  knowledge.  The  defendant  also 
claimed  that  the  plaintiffs  could  not  recover,  because  they  did  not 
build  said  school-house  on  the  ground,  and  in  the  place,  where 
the  district  had  located  the  same  by  said  vote.  The  court  did 
not  so  charge  ;  but  charged  as  hereafter  stated,  and  told  the  jury 
they  might  consider  said  fact  as  bearing  upon  whether  the  build- 
ing committee  requested  the  plaintiffs  to  build  at  the  place  they 
did,  as  the  plaintiffs  claimed. 

The  court  further  instructed  the  jury,  that,  to  entitle  the  plain- 
tiffs to  recover,  they  must  satisfy  them  by  a  fair  balance  of  testi- 
mony, that  they  built  said  house  for  the  district  at  the  request 
of  the  building  committee,  acting  in  their  official  capacity,  and 
relying  upon  their  agreement  that  the  district  would  pay  for  the 
same;  that  it  was  not  necessary  that  the  building  committee 
should  severally  so  request  them  and  agree  to  pay  them,  but  that 
if  one  of  said  committee,  Mr.  Robinson,  in  his  official  capacity, 
made  such  request  and  promise  in  the  presence  of  all  the  others 
who  then  resided  in  said  district,  and  they  understood  that  he  was 
making  the  request  and  promise  in  his  official  capacity,  and  did 
not  object  to  his  recjuest  and  promise  to  pay,  the  other  building 
committee  would  be  held  to  have  acquiesced  therein,  though  they 
said  nothing  to  his  request  and  promise,  pro  or  con^  and  the  dis- 
trict would  be  bound  thereby,  if  the  plaintiffs  acted  on  said  request 
and  promise,  and  erected  the  house  in  compliance  therewith. 

The  court  also  told  the  jury,  that  whether  the  district  owned 
the  land  on  which  the  house  was  erected,  or  not,  was  not  material 
further  than  if  they  found  the  district  did  not  own  it,  they  would 
have  a  rig)it  to  consider  that  fact  as  bearing  upon  the  question 
whether  the  building  committee  did  request  the  plaintiffs  to  build 
the  house  at  that  place  ;  but  if  they  found  that  the  building  com- 
mittee, acting  as  such,  did  request  the  plaintiffs  to  build  the  house 
at  the  place  where  they  built  it,  and  promised  to  pay  them 
therefor,  and  the  plaintiffs  built  it  in  compliance  with  such  request 
and  promise,  the  defendant  would  be  bound  to  pay  them  therefor, 
26 
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whether  the  house  stood  on  land  owned  by  the  district  or  not. 
The  charge  in  other  respects  was  such  as  the  case  called  for,  and 
was  not  excepted  to.  The  defendant  excepted  to  so  much  of  the 
charge  detailed  as  relates  to  the  district's  being  bound  by  the  say- 
ings of  one  of  the  committee  in  the  presence  of  the  others,  and 
as  to  the  house  being  erected  upon  land  not  owned  by  the  district, 
and  not  being  erected  where  located  by  the  vote  of  the  district. 

Wm.  W.  Qrout^  for  the  defendant. 

The  exceptions  show  that  the  district,  by  vote  under  a  proper 
article,  at  a  meeting  legally  warned,  had  located  said  school-house 
at  a  different  place  from  where  the  plaintiffs  built  it,  and  that  they 
had  made  ai*rangements  for  land  on  which  to  place  it,  a  memoran- 
dum of  which  was  entered  upon  their  book  of  records,  and  that 
that  vote  had  never  been  rescinded,  revoked,  or  modified  at  any 
subsequent  meeting  of  said  district.  Now,  suppose  the  building 
committee  did  contract  with  the  plaintiffs,  as  the  jury  seem  to  have 
found,  that  committee  had  no  power  to  bind  the  district,  if  they 
built  a  house  in  a  different  place  than  the  one  fixed  upon  by  the 
district. .  Confessedly,  the  power  to  locate  is  in  the  district.  The 
case  shows  that  it  exercised  this  power ;  and,  having  done  so,  the 
vote  of  location  was  a  law  unto  the  committee — they  could  not 
disregard  it,  and  bind  the  district. 

The  plaintiffs  stand  no  better  than  the  committee  would  were 
the  suit  between  them  and  the  district ;  and  who  would  claim  that 
the  committee  could  recover  ?  The  only  power  they  had  was  to 
iuperintmd  the  erection  of  a  house  at  the  point  where  it  had  been 
located  by  the  district  itself. 

The  district  offered  evidence  tending  to  show  that  the  house, 
though  erected  near  the  old  school-house,  was  in  fact  built  upon 
land  not  owned  by  the  district.  Tet  the  court  told  the  jury  that 
if  they  found  that  the  committee  requested  the  plaintiffs  to  build 
the  house  where  they  did  build  it,  the  district  would  be  liable, 
whether  they  owned  the  land  or  not ;  thus  assuming  that  the  com- 
mittee had  Aill  power  from  the  district,  not  alone  as  to  building^ 
but  as  to  locating  the  house.  It  is  questionable  whether  a  district 
can  legally  locate  a  school-house  through  a  conmiittee.    Oen.  Sts. 
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§  44,  ch.  22.  But  if  so,  no  sach  power  was  conferred  in  this  case. 
Possibly,  after  a  district  had  voted  to  build  a  new  house,  and 
had  appointed  a  building  committee,  and  taken  no  action  to  change 
location,  the  committee  might  build  on  the  old  site,  or  in  another 
place  on  the  lot  owned  by  the  district,  and  bind  the  district ;  but 
that  is  not  this  case.  This  committee  was  one  of  limited  jurisdic- 
tion. It  only  had  authority  to  build.  JSarrinfftan  v.  School  Dis- 
trust,  30  Vt.  165.* 

Edwards  ^  Dickerman,  for  the  plaintiffs. 

Section  44,  ch.  22  of  the  Gen.  Sts.  is  directory,  and  does  not 
preclude  other  modes  of  locating.  The  district  could  undoubtedly 
authorize  a  committee  to  locate,  or  adopt  such  other  manner  of 
location  as  the  voters  might  determine,  as  indicated  in  §§  62,  72, 
of  the  same  chapter.  The  district  may  adopt  a  location  by  ratifi- 
cation, although  made  in  a  different  manner  from  that  pointed  out 
in  §  44.  It  may  adopt  a  location  by  acquiescence.  Bank  of 
UniUd  States  v.  Dandridge,  12  Wheat.  64. 

The  objection  that  the  district  did  not  own  the  land  where  the 
house  was  located,  has  no  force,  as  it  may  obtain  the  land  by 
proceedings  in  invUum  for  school-house  purposes,  as  pointed  out 
in  §  114,  ch.  22,  of  the  Gen.  Sts.  The  building  committee  were 
clothed  with  apparent  general  powers  for  building  a  school-house, 
and  for  this  purpose  they  were  the  agents  of  the  district,  and  if, 
while  the  ground  was  being  staked  out  at  the  secood  informal 
meeting,  there  was  no  objection  to  the  location,  and  from  that 
time  forward  to  the  completion  of  the  house,  no  objection  was 
made  by  the  district,  and  the  plaintiffs  acted  in  good  faith,  with 
no  knowledge  that  the  district  had  voted  to  locate  elsewhere,  then 
the  district,  by  their  silence,  ratified  the  acts  of  their  committee, 
and  are  estopped  by  their  acquiescence  in  the  doings  of  the  com- 
mittee. Story  Agency,  §§  95,  96.  Corporations,  as  principals, 
stand  upon  the  same  ground  as  individuals,  and  may  adopt  the 
acts  of  their  agents  by  acquiescence ;  and  school  districts  have  all 
the  powers  of  a  corporation  given  them  by  statute.  Angell  Cs 
Ames  Corp.  §§  238,  240,  252,  315.    The  same  presumptions  are 

•The  other  points  of  exoepUon  were  not  arsaed.— Rbpobtkb. 
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applicable  to  a  corporation  as  to  a  natoral  person.  lb.  252.  Cor- 
porations are  liable  upon  an  implied  assumpsit,  as  well  as  an 
express  one.  Stone  v.  Berkshire  Congl.  Society^  14  Vt  86  ;  Pro- 
prietors of  Canal  Bridge  v,  Gordon^  1  Pick.  302.  A  principal  is 
bound  to  speak  when  it  is  his  duty  to  speak,  that  third  parties  may 
not  be  defrauded.  Story  Agency,  §§  90,  91,  and  note  ;  2  Kent, 
787,  788,  (7th  ed.)  ;  Trustees  Farmington  Academy  v.  Allen^  14 
Mass.  172;  2  Smith  Lead.  Cas.  660  (ed.  1855);  4  Comst. 
303;  Brewster  v.  Baker ^  16  Barb.  613;  Woodbridge  v.  Pro- 
prietors of  Addison^  6  Vt.  204.  The  committee  being  clothed 
with  the  general  autliority  to  build  the  school-house,  third  parties 
had  a  right  to  believe  that  they  were  clothed  with  the  power  to 
say  where  the  house  should  be  built ;  especially,  when  the  house 
was  located  on  the  site  of  the  old  one ;  and  if  detriment  arises,  it 
must  fall  upon  the  party  clothing  the  agent  with  such  apparent 
authority,  rather  than  upon  an  innocent  party ;  and  the  principal 
must  look  to  his  agent  for  such  injuries  as  arise  in  the  transaction. 
Story  Agency,  §§73,  81,  93,  102, 114,  127,  130,  443,  470,  and 
notes ;  2  Kent,  793,  794,  note  d,  795,  802,  note  b,  806,  note,  807, 
note  1 ;  Angell  &  Ames  Corp.  §§  139,  245,  284,  298,  305  ;  Dunn 
V.  St.  Andrews  Churchy  14  Johns.  118 ;  Alexander  v.  Oibson, 
2  Camp.  555,  note  a ;  Pickering  v.  Busk^  15  East,  38 ;  Dyer  et 
al.  V.  Pearson  et  als.  3  B.  &  C.  38. 

It  is  not  true,  as  urged  for  the  defendant,  that  the  plaintiffs 
have  no  better  position  before  the  court  than  the  committee  would 
have ;  because  the  committee  were  clothed  with  apparent  authority 
to  do  as  they  did.  The  committee  do  not  stand  in  as  favorable  a 
position  as  innocent  third  parties.  Those  who  created  the  trust 
should  suffer,  if  any  one,  and  not  innocent  parties.  16  Me.  146 ; 
21  lb.  137.  From  the  acts  or  conduct  of  agents  of  corporations, 
as  well  as  from  the  acts  or  conduct  of  agents  of  natural  persons, 
implications  may  be  made,  either  for  or  against  their  constituents. 
Damon  v.  Oranby,  2  Pick.  345 ;  1  Story  Eq.  §§  384  to  394,  and 
note  5  to  §  385.  Acts  done  by  a  corporation  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proof  of  the  latter.  Angell  &  Ames  Corp.  §  284. 
Hence  the  appointment  of  the  committee  to  build  the  house,  gave 
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the  plaintiffs  the  right  to  understand  that  the  committee  had  the 
right  to  say  where  the  house  should  >)e  located.  Munn  v.  Com- 
mmiofi  Co,  15  Johns.  44 ;  Rogers  v.  Danby  Universalist  Society^ 
19  Yt.  187.  It  is  a  general  rule,  that  the  authority  of  the 
agent  of  a  corporation  may  he  implied  from  the  recognition  of  his 
acts  by  the  corporation  or  its  directors.  The  law  favors  the  acts 
of  one  in  a  reputed  authority.     Angell  &  Ames  Corp.  §  286. 

Cor{K)rations  can  W  bound  by  implication  as  well  as  individuals. 
If  a  person  be  employed  for  a  corporation  by  one  who  professes 
to  act  for  it,  and  renders  services  under  the  agreement,  with  the 
knowledge  of  the  corporate  officers,  without  notice  from  them  of 
the  employee's  want  of  authority,  payment  for  the  services  cannot 
be  evaded  by  the  corporation.     12  Wheat.  89. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  evidence  tended  to  show  the  state  of  facts 
which,  if  found  by  the  jury,  the  court  charged  would  entitle  the 
plaintiffs  to  recover.  It  was  found  upon  the  evidence,  under  the 
charge,  that  the  plaintiffs  'built  the  school-house  where  they  were 
directed  by  the  building  committee ;  and  the  case  shows  that  in 
every  respect,  except  in  the  matter  of  the  location,  the  plaintiffs 
did  everything  that  was  necessary  in  order  to  entitle  them  to  be 
paid  by  the  district  for  what  they  had  done. 

The  building  committee  were  the  authorized  and  accredited 
stents  of  the  district  to  build  n  school-house.  It  is  conceded  that 
it  was  their  lawful  province  to  hire  the  work  done  in  such  way 
and  on  such  reasonable  terms  of  employment  as  they  should  see 
fit.  They  could  personally  superintend  the  erection,  themselves 
procuring  materials  and  hiring  workmen  by  the  day  or  otherwise. 
They  could  procure  the  materials,  and  let  the  job  of  making  it 
into  a  house.  They  could  contract  to  have  the  materials  furnished 
and  the  house  built  by  the  job,  for  a  fixed  gross  sum,  or  to  have 
it  done  quantum  meruit. 

They  employed  the  plaintiffs  to  do  it  in  the  last  of  said  modes. 
The  right  of  the  employees  of  the  committee  to  be  paid  for  what 
they  should  do  and  furnish,  as  affected  by  the  matter  of  the  locat- 
ing of  the  house,  would  be  the  same  in  each  case* 
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If  the  committee  had  personally  dag  the  cellar,  and  laid  the 
foundation  ready  for  the  timber  superstructure,  and  then  had  pro- 
cured carpenters  to  do  the  work  of  framing,  erecting,  and  finish- 
ing the  house,  it  would  seem  to  be  right  that  such  carpenters 
should  have  the  primary  responsibility  of  the  district  for  their  pay, 
unless  it  should  be  shown  that  they  were  chargeable  with  notice 
that  the  committee  were  not  authorized  to  procure  that  work  to  be 
done.  Apparently  it  would  be  within  the  plain  and  full  authority 
of  the  committee  to  thus  employ  them  ;  and  it  would  in  fact  be  so, 
but  for  ^the  matter  of  the  vote  designating  the  location  of  the 
house. 

In  order  to  maintain  the  defence  in  this  case,  it  would  be  nec- 
essary to  hold  that  workmen  thus  employed,  are  chargeable  with 
knowledge  of  the  vote  by  the  fact  of  the  record,  and  that  the  com- 
mittee were  acting  without  authority  in  employing  the  workmen 
to  work  on  the  house.  The  impropriety  of  so  holding  is  palpable 
upon  the  very  statement ;  and,  moreover,  it  would  be  in  contraven- 
tion of  both  the  principle  and  the  analogy  of  decided  cases.  The 
apparent  authority  is  ample  to  make  a  valid  employment  in  behalf 
of  the  district.  It  is  warrantable  for  persons  thus  employed,  to 
presume  that  the  committee  are  acting  in  the  exercise  of  their 
lawful  authority.  They  are  not  called  upon  to  presume  or  sus- 
pect the  contrary,  and  so  put  to  the  peril  of  determining  whether 
they  can  do  the  proposed  service  for  the  district,  and  on  its  pri- 
mary responsibility.  Neither  the  maxim  of  ignoraniia  legis^  nor 
of  the  presumption  that  every  one  knows  the  law,  nor  as  to  notice 
operated  by  a  public  record,  reaches  the  case  of  persons  employed 
by  such  agents  as  the  building  committee  in  this  case.  The 
plaintiffs  should  be  charged  with  notice  in  fact  of  the  unlawful 
transgression  of  authority  by  the  committee,  in  order  to  avoid 
their  right  to  recover  of  the  district.  It  is  not  a  sufficient 
answer  to  say  that  the  plaintiffs  may  hold  the  committee  for 
their  pay.  The  members  of  the  committee  may  not  be  pecuni- 
arily responsible.  The  plaintiffs,  acting  innocently,  in  view  of 
the  apparent  authority  of  the  committee,  are  not  required  to 
take  the  hazard  of  the  personal  responsibility  of  the  committee. 
The  district  has  put  them  forth  as  its  agent  to  do,  or  to  procure  to 
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be  done,  the  making  of  a  school-house.  As  between  the  district 
and  persons  acting  innocently  upon  the  apparent  authority  of  the 
committee,  the  district  ought  to,  and  must,  take  the  responsibility 
of  the  validity  of  such  authority.  The  case  cited  of  Harrington 
V.  School  District^  80  Vt.  155,  is  consonant  with  this  view.  In 
that  case,  the  committee  not  only  had  no  actual,  but  no  apparent 
authority  to  do  what  they  did,  viz.,  to  employ  counsel  in  a  law 
suit  to  which  the  district  was  not  party  nor  privy.  In  this  case, 
the  very  and  only  function  of  the  committee  was  to  build  the 
school-house.  The  case  cited  from  10  Mass.  397,  is  no  more  in 
point  than  that  cited  above. 

The  right  of  the  plaintiffs  in  this  case,  does  not  stand  on  the 
ground  of  implied  contract ;  nor  of  acquiescence  on  the  part  of 
the  district,  or  of  its  voters ;  but  on  the  proper  vigor  of  the  con- 
tract made  by  the  committee  with  the  plaintiffs. 

It  is  proper  to  remark,  that  there  is  nothing  in  the  case  that 
shows  that  the  house  is  not  in  fact  on  land  owned  by  the  district. 
It  is  to  be  inferred  from  the  manner  in  which  this  matter  is  pre- 
sented by  the  exceptions,  that  it  is  on  such  land,  unless  title  had 
been  lost  by  adverse  possession.  Only  one  element  of  title  lost 
by  adverse  possession,  was  shown  by  the  defendant,  viz.,  that  the 
land  had  been  enclosed  in  an  adjoining  cultivated  field,  the  fences 
of  which  came  down  to  the  old  school-house.  This  comes  far 
short  of  showing  that  the  district  did  not  own  the  land.  But  this 
point  is  not  material,  as  the  case  was  put  to  the  jury.  There  was 
nothing  in  the  location  and  lay  of  the  land,  to  indicate  that  it  did 
not  belong  to  the  district,  or  that  the  house  was  not  properly  lo- 
cated, and  rightfully  to  be  built  there.  We  have  not  deemed  it 
important  to  comment  on  the  authorities  cited  by  counsel  for  plain- 
tiffs, in  the  view  upon  which  the  case  is  decided. 

Judgment  affirmed. 
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H.  C.  Davenport  v,  J.  M.  Hubbard. 

Practice.  Effect  of  a  Judgment  f(yr  the  Contract  Price^  as  a  Bar 
to  the  Subsequent  Recovery  of  Damages  for  a  Breach  of  the 
Contract.     GHUon  et  al.  v.  Bingham^  43  Vt.  410. 

When  eyidenoe  is  reoeived  wlthont  objection,  the  i>arty  agatnat  whom  it  if  glyen  cannot 
afterwards  object  to  it  on  the  ground  that  it  was  not  admissible  under  the  pleadings. 

The  defendant  oontraoted  to  dig  a  cellar  and  lay  a  cellar  wall  fbr  the  plaintiff  by  a  cer- 
tain time,  at  a  certain  price ;  but  did  not  complete  it  within  the  time ;  whereby  the 
plaintiff  suflbred  damage.  After  the  Job  was  finished,  the  defendant  brought  suit  agidnst 
the  plaintiff,  to  recover  the  balance  of  the  contract  price  due  for  the  work,  and  recov- 
ered judgment  by  defiuilt  for  the  tail  amount  thereof,  and  collected  siUd  judgment. 
Afterwards,  the  plaintiff  brought  this  action  to  recover  his  damages  for  the  breach  of 
said  contract.  BeUf  that  said  judgment  and  the  saUslbction  thereof,  were  not  a  bar  to 
the  plaintiff's  right  of  recovery. 

OittoH  et  al,  v.  Bingham^  43  Vt.  410,  commented  upon  and  explained. 

Assumpsit  to  recover  damages  for  the  breach  of  a  certain  con- 
tract by  the  defendant  to  dig  a  cellar  and  lay  a  cellar  wall  for  the 
plaintiff,  at  a  certain  price  agreed  upon.  Plea,  the  general  issae, 
and  trial  by  the  court,  February  term,  1872,  Orleans  county,  Red- 
field,  J.,  presiding. 

It  appeared  in  evidence  that  the  defendant  contracted  with  the 
plaintiff  to  do  a  certain  job  of  earth-work  and  stone-work  in  lay- 
ing a  cellar  wall,  and  laying  stone  to  receive  the  underpinning  of 
a  house,  to  be  completed  by  a  certain  day  limited  in  said  contract. 
The  court  fpund  that  the  defendant  did  not  do  the  work  within 
the  time  limited,  and  that,  in  consequence  thereof,  the  plaintiff 
sustained  considerable  damage ;  but  the  court  did  not  deem  it 
necessary,  under  the  ruling  of  the  court,  to  assess  said  damage. 

It  appeared  that  the  defendant,  some  time  after  said  job  was 
completed,  brought  an  action  against  the  plaintiff,  to  recover  a 
balance  due  on  said  job,  and  recovered  judgment  therein  by  de- 
fault, and  eventually  collected  the  amount  of  the  judgment ;  after 
which,  the  present  action  was  brought.  Said  recovery  was  for 
the  full  amount  of  the  contract  price,  deducting  payments  that  had 
been  made.  No  objection  was  made  to  the  evidence  proving  the 
judgment  and  payment  thereof,  at  the  time  it  was  given.    When 
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the  teslimonj  was  closed,  the  court  decided  that  said  judgment 
and  the  payment  thereof,  were  a  bar  to  the  plaintiff's  right  of  re- 
covery in  this  action. 

The  plaintiff  contended  that  be  was  entitled  to  recover,  not- 
withstanding said  judgment  and  the  payment  thereof ;  and,  fur- 
ther, that  at  all  events,  he  was  entitled  to  recover  under  the  plead- 
ings in  this  case,  and  that  proof  of  said  judgment  and  the  pay- 
ment thereof,  was  inadmissible  under  the  pleadings,  to  bar  this 
action ;  but  the  court  held  otherwise,  and  rendered  judgment  for 
the  defendant ;  to  which  the  plaintiff  excepted. 

<7.  T.  Allen  and  Edwards  ^  Dickerman^  for  the  plaintiff. 

The  judgment  in  the  suit  of  Hubbard  v.  Davenport^  is  no  bar 
to  the  present  action.  The  subject-matter  litigated  in  that  suit,  is 
not  the  same  as  in  this  suit.  WhitcorrA  et  aL  v.  WUliarM  et  al.  4 
Pick.  228  ;  2  Parsons  Oont.  248 ;  Minor  v.  Walter,  17  Mass.  237  ; 
Qale  V.  Cooper,  11  Vt.  598  ;  Seddon  v.  Tuitop,  6  T.  E.  608  ;  Bar- 
her  V.  Ohapin,  28  Vt.  413 ;  Sedgw.  Dam.  431,  note  2,  451, 
note,  505* ;  iStory  Pi.  190  ;  Ravee  v.  Farmer,  4  T.  R.  80  ;  Badger 
Y.  Titcomb,  15  Pick.  409 ;  2  Smith  Lead.  Cas.  672.  The  pres- 
ent plaintiff  was  not  bound  to  recoui>e  his  damages  in  that  suit ; 
nor  is  he  estopped  by  that  judgment  from  maintaining  the  present 
action.  Brittan  v.  Twmer,  t>  N.  fl.  494;  1  Chitty  PI.  570; 
Town  V.  Norris,  5  N.  H.  259 ;  2  Parsons  Cont.  248 ;  Minor  v. 
Walter,  9upra  ;  1  Greenl.  Ev.  §  532  ;  Carver  v.  Adams,  38  Vt. 
500 ;  Eastmure  v.  Laws,  5  Bing.  N.  C.  444. 

The  judgment  must  be  pleaded,  under  our  statute.  Gen.  Sts. 
291,  §15.  If  the  defendttnt  can  plead  a  judgment,  and  thereby 
estop  the  plaintiff,  and  neglects  to  do  so,  he  waives  his  estoppel. 
2  Smith  Lead.  Cas.  445  ;  Sprague  v.  Waite,  19  Pick.  455 ;  Isaacs 
V.  Clark,  12  Vt.  692 ;  Perkins  v.  Walker,  19  Vt.  144.  In  the 
case  at  bar,  there  was  no  evidence  tending  to  show  that  the  cause 
of  action  in  this  suit  had  ever  been  adjudicated.  ^'  The  judgment 
of  a  court  of  competent  jurisdiction,  until  it  is  set  aside  or  re- 
versed, is  conclusive  as  to  the  subject-matter  of  it ;  but  this  prin- 
ciple applies  only  to  matters  directly  adjudicated,  and  within  the 
oognizance  of  the  court  pronouncing  judgment."  Minor  v.  Wal- 
27 
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ter,  9wpra»  The  plaintiff's  direct  and  consequential  damages  are 
greater  than  the  balance  due  the  defendant  by  the  contract  price, 
as  adjudged  to  him  in  his  suit.  These  consequential  damages 
could  not  be  recouped.  1  Smith  Lead.  Gas.  248,  278,  279,  280, 
281,  282;  Brawn  v.  Edgington^  2  M.  &  O.  279;  M<mdd  v. 
Steele,  8  M.  &  W.  858.  A  party  is  not  bound  to  recoupe  whea 
his  dams^es  are  greater  than  the  balance  due  by  the  contract 
price.  If  he  does  recoupe,  he  can  only  do  so  to  the  extent  of  any 
balance  due,  as  measured  by  the  contract  price,  and  by  electing 
to  recoupe  the  damages  when  sued  for  breach  of  contract,  thereby 
precludes  himself  from  afterwards  suing  for  damages.  Sedgw. 
Dam.  461,  462,  464,  466-472 ;  3  Sandf.  743  ;  Houstoft  v. 
Yotmgj  7  Ind.  200 ;  Rankin  v.  Harper,  lb.  585 ;  McKinn^y  ▼• 
Sprague,  lb.  68  ;  Apperly  v.  BaUey,  lb.  72  ;  Cook  v.  Marly,  IS 
Wend.  278  ;  IveB  ^  McVarty  v.  VdnApper  et  al.  22  Wend.  154. 

Belden  ^  Ide,  for  the  defendant. 

The  case  of  QiUon  v.  Bingham,  43  Vt.  410,  decides  that  a 
judgment  recovered  by  a  vendor  for  the  price  agreed  upon,  for  au 
article  manufactured  to  order  under  a  special  contract,  is  a  bar, 
whto  properly  pleaded,  or  shown  in  evidence  under  the  general 
isaue  tvith  notiae^  to  a  suit  brought  by  the  vendee  for  a  bi*each  of 
the  contract.  The  principle  of  the  decision  is,  that  the  subjectr 
matter  in  such  a  case,  is  already  res  adjvdicata.  The  present 
case  is  identical  in  principle  with  the  one  first  cited,  in  every  re- 
spect, except  the  one  of  pleading  or  notice,  and  in  the  &ct  that 
the  former  judgment  in  the  present  case,  was  obtained  by  defietult, 
instead  of  by  appearance  and  decision, after  a  controversy.  But 
a  de£Eittlt  is,  in  law,  an  admission  on  the  record,  that  the  claim 
presented,  and  as  presented,  is  all  just  and  due.  It  concludes  the 
whole  matter  as  conclusively  as  any  other  judgment  could  do. 
This  has  been  repeatedly  decided  by  courts  of  high  standing,  in 
cases  similar  to  the  present.  Le  Ghten  v.  Q-ouvemeur  et  aU.  1 
Johns.  Cas.  436,  491,  492,  et  seq. ;  Homer  v.  Fish  et  al.  1  Pick. 
435 ;  MarrioU  v.  Hampton,  7  T.  B.  269 ;  Ghant  v.  Button,  14 
J(An8.  377  ;  Kist  v.  Atkinson,  2  Camp.  63 ;  Holden  v«  Curtis 
et  als.  2  N.  H.  61 ;  Cooper  v.  Martin,  1  Dana,  23  ;  That^r  et 
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oZ.  exr9,  y.  Gammon^  12  Mass.  268 ;  Fisher  v.  Samuda  et  aL  1 
Camp.  190. 

The  former  judgment  is  a  bar,  equally  when  introduced  as  a 
matter  of  evidenoe,  as  when  specially  pleaded.  In  either  case,  it 
is  a  complete  estoppel,  a  conclusive  decision  of  the  matter  in  con- 
troversy. Gardner  v.  Buckbee^  3  Cow.  120  ;  Burt  v.  Stein- 
burgh^  4  lb.  559  ;  Embury  v.  Connor^  3  Oomst.  511 ;  Ihiehess  of 
ISngUon^s  case,  cited  in  2  Smith  Lead.  Cas.  648  ;  Squires  v. 
Whipple,  2  Vt.  Ill ;   Gray  v.  Pingry,  17  Vt.  419. 

Even  the  cases  which  hold  the  contrary  of  the  above  doctrine, 
say  that  their  doctrine  applies  only  to  those  cases  where  special 
pleading  is  required.  2  Smith  Lead.  Cas.  668.  It  does  not  ex- 
tend to  actions  of  assumpsit,  where  an  estoppel,  as  a  former  re- 
covery or  bar,  is  embraced  within,  and  may  be  given  in  evidence 
under,  the  general  issue.  Young  v.  Black,  7  Cranch,  565.  MiU 
ler  V.  Maurice,  6  Hill,  114,  decides,  that  in  an  action  of  assump* 
sit,  a  former  judgment  is  admissible  under  the  general  issue. 
The  courts  of  Pennsylvania  hold  the  same  view.  Kilhoffer  v. 
Kerr,  17  S.  &  R.  319.  The  same  is  true  of  the  supreme  court  of 
the  United  States.  Young  v.  Black,  supra.  And  in  this  state 
the  same  decision  has  repeatedly  been  made.  Squires  v.  Whip- 
ple, supra  ;  AdmWs.  of  Whitney  v.  Clarendon,  18  Vt.  252 ; 
CHlson  V.  Bingham,  supra.  The  Gen.  Sts.  (ch.  83,  ^  15)  provide 
that  a  former  judgment  may  be  shown  in  evidence  under  the  gen- 
eral issue ;  and  when  so  shown,  it  operates  as  a  total  extinguishment 
of  the  cause  of  action.  The  provision  of  the  statute,  that  notice 
shall  be  given  of  the  intention  to  show  such  judgment,  is  a  privi- 
lege which  the  opposite  party  may  waive,  and  does  waive  by 
allowing  the  evidence  to  be  given  without  objection.  The  statute 
making  such  evidence  admissible  with  notice,  and  the  evidence 
when  so  admitted,  being  conclusive,  and  the  want  of  notice  hav- 
ing been  waived,  there  can  be  no  question  in  this  case,  but  that 
the  evidence  does  totally  extinguish  the  right  of  action.  The 
requirement  of  notice  affects  only  the  admissibility  of  the  evi- 
dence, not  its  effect  when  once  admitted.  Being  admitted  without 
oVjeetion,  it  must  have  its  legal  effect  and  operation.  Thompwn 
V.  Omgdon,  43  Vt.  396  ;  Porter  v.  GHle  et  als.  44  Vt.  620. 
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The  opinion  of  the  court  was  delivered  by 

Boss,  J.  No  objection  was  taken  to  the  defendant's  evidence 
showing  that  subsequently  to  his  completion  of  the  work  on  the 
cellar,  he  had  recovered  judgment  against  the  plaintiff  lor  the  baK 
ance  of  the  contract  price  for  doing  said  work,  and  had  col- 
lected the  amount  of  said  judgment.  After  the  evidence  was 
thus  received  without  objection,  the  plaintiff  insisted  that  the 
same  should  not  be  considered,  because  the  defendnnt  had  pleaded 
only  the  general  issue,  and  the  evidence,  if  it  had  any  tendency, 
had  the  tendency  to  show  that  the  plaintifl*'s  right  of  action,  if  it 
ever  existed,  had  been  extinguished  by  this  judgment  in  favor  of 
the  defendant.-  By  the  Gon.  Sts.  ch.  33,  §16,  in  actions  of  as- 
sumpsit, and  some  other  actions,  matter  operating  to  extinguish 
the  right  of  action  which  once  existed,  must  be  pleaded  specially, 
or  notice  must  be  given  in  writing,  that  the  matter  will  be  relied 
on  as  a  defence  under  the  general  issue.  Under  the  state  of  the 
pleadings  in  this  case,  it  would  have  beent^rror  for  the  court  to 
have  received  evidence  of  the  former  judgment  in  favor  of  the 
defendant,  if  the  evidence  had  been  objected  to  when  it  was  of- 
fered. By  allowing  it  to  be  received  without  objection,  the  plain- 
tiff waived  any  objection  he  might  have  had  on  the  ground  that 
it  was  inadmissible  under  the  pleadings  in  the  case.  Hartland  v. 
Henry^  44  Vt.  698.  The  evidence  was  properly  before  the  court, 
because  received  without  objection,  and  the  court  then  had  to  de- 
termine only  in  regard  to  its  legal  effect.  If  its  legal  effect  was 
to  defeat  the  plaintiff's  right  of  recovery,  the  court  properly  ren- 
dered judgment  for  the  defendant.  This  brings  us  to  the  princi- 
pal question  in  the  case.  What  effect  is  to  be  given  to  the  prior 
judgment,  by  which  the  defendant,  after  the  completion  of  the 
work  on  the  cellar,  recovered  by  default,  and  collected  of  tlie 
plaintiff,  the  balance  of  the  price  contracted  to  be  paid  for  doing 
the  work  ?  Did  such  recovery  defeat  the  plaintiff's  right  to  re- 
cover damages  sustained  by  him  from  the  failure  of  the  defend- 
ant to  complete  the  work  within  the  time  limited  by  the  contract, 
and  from  the  unskillful  manner  in  which  the  work  was  performed  ? 
The  couit  held  that  the  judgment  in  favor  of  the  defendant,  and 
the  payment  thereof  by  the  plaintiff,  were  a  bar  to  the  plaintiff's 
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right  of  recovery.     The  payment  by  the  plaiDtiff  of  the  defend- 
ant's judgment,  appears  to  have  been  compulsory.     There  are  no 
facts  stated  in  the  exceptions,  which  tend  to  show  it  was  a  volun- 
tary payment,  and  as  such  would  affect  the  plaintiff's  right  to  re- 
cover in  this  case.     It  is  evident  that  the  plaintiff's  causes  of  ac- 
tion are  not  barred  on  the  ground  that  they  were  adjudicated  in 
the  defendant's  suit,  in  the  sense  that  they  were  therein  tried. 
In  that  suit  the  defendant  sued  for  and  recovered  the  full  price 
stipulated  in  the  contract  to  be  paid  for  the  work,  deducting  what 
had  been  previously  paid.     In  no  way  were  the  plaintiff's  alleged 
causes  of  action  necessarily  involved  in  the  trial  of  the  issue 
presented  by  the  defendant  in  his  &uit.     There  is  a  class  of  cases 
in  which  a  party  seeks  to  recover  for  work  done  and  materials 
furnished,  in  regard  to  which  no  price  has  been  agreed  upon  be- 
tween the  parties.     In  such  cases,  the  workman  recovers  upon 
quantum  meruit^  and  of  necessity  must  show  what  he  reasonably 
deserves  to  receive,  under  all  the  circumstances,  for  his  labor  and 
materials.     Any  failure  of  the  workman  properly  to  perform  the 
work,  and  any  damage  to  the  employer  from  known  unskillful- 
ness  in  its  performance,  is  involved  in  the  determination  of  the 
issue  presented  by  the  plaintiff.     A  failure  by  the  employer  when 
sued,  to  show  the  damages  sustained  by  him  from  any  known  un- 
skillfulness   or  improper  performance  of  the  work,  would  bar 
him  from  again  litigating,  in  a  suit  in  his  own  favor,  in  regard  to 
such  damages.     But  where  the  price  to  be  paid  for  the  work,  or 
for  an  article  sold  with  warranty,  was  agreed  upon,  it  was,  for 
a  time,  a  disputed  question  in  the  common  law  courts  of  England, 
whether  the  employer  or  purchaser  could,  in  defence,  or  in  reduc- 
tion of  the  contract  price,  show  that  the  work  had  been  improp- 
erly or  anskillfuUy  performed,  or  that  the  article  purchased  did 
not  answer  the  warranty.     It  was  finally  resolved  that  the  em- 
ployer or  purchaser,  if  he  had  received  no  benefit,  might  show 
such  matters  in  defence  of  an  action  by  the  workman  or  vendor ; 
but  if  he  had  received  some  benefit,  the  workman  or  vendor  must 
recover,  and  the  employer  or  purchaser  resort  to  a  separate  ac- 
tion for  negligence  or  false  warranty.     Basten  v.  Butler^  7  East, 
479,  and  notes.     It  was  not  held  by  that  court,  so  far  as  we  are 
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aware,  that  the  employer  or  purchaser  must,  when  sued  by  the 
workman  or  vendor,  show  such  matters  in  defence  or  be  barred 
from  all  remedy.  This  court  has  allowed  a  defendant  when  sued 
for  the  price  of  a  horse  sold  with  warranty,  to  show  a  breach  of 
the  warranty  in  i  eduction  of  the  price.  Walker  v.  Hoisington  ^ 
Harding^  43  Vt.  608.  It  has  not  as  yet  decided,  that  a  defend- 
ant must  show  when  sued  for  the  price,  such  matters,  if  known  to 
him,  in  reduction,  or  he  thereby  loses  all  right  to  recover  for 
the  breach  of  the  warranty.  It  would  operate  as  a  hardship 
upon  the  purchaser,  to  be  always  bound  to  do  so.  It  would  limit 
the  extent  of  his  recovery  for  the  breach  of  warranty  or  of  the 
contract,  to  that  part  of  the  price  which  remained  unpaid, — often 
a  very  inadequate  remedy, — unless  he  plead  it  in  set-oif.  A  plea  in 
set-off  sets  up  an  independent  cause  of  action,  and  may  be  used 
or  not,  as  a  defence,  at  the  pleasure  of  the  defendant.  If  he  for- 
bears to  use  it,  his  right  to  establish  his  claim  by  a  separate  action 
is  not,  as  a  general  thing,  impaired.  ^'  The  essential  difference 
between  recoupment  and  reduction  on  the  one  hand,  and  set-off 
on  the  other,  is,  that  in  set-off,  the  ground  taken  by  the  defendant 
is,  that  he  may  owe  the  plaintiff  what  he  claims,  but  a  part  or  the 
whole  of  this  debt  is  paid,  in  reason  and  justice,  by  a  distinct  and 
unconnected  debt  which  the  plaintiff  owes  him."  2  Parsons 
Gont.  247.  It  is  sometimes  difficult  to  discriminate  set-off  from 
reduction  or  recoupment.  The  former  bears  so  close  analogy  to 
both  of  the  latter,  and  is  often  so  mingled  with  them  by  the  facts 
of  a  case,  as  to  render  it  difficult  to  determine  in  which  form  the 
opposing  demand  should  be  brought  against  the  plaintiff's  claim.  • 
A  defendant  may  generally  reduce  the  plaintiff's  claim,  by  all 
just  demands  and  claims  owned  by  him,  and  payments  made  by 
him  arising  in  the  very  same  transaction  or,  sometimes,  in  other 
closely  connected  transactions.  So  far  as  the  reduction  is  a  pay- 
ment, or  grows  out  of,  and  is  directly  connected  with,  the  very 
claim  which  the  plaintiff  seeks  to  recover,  it  ordinarily  is  barred 
by  the  plaintiff's  recovery.  But  when  the  claim  of  the  defendant 
is  for  a  breach  of  a  stipulation  in  the  contract  other  than,  and  in- 
dependent of,  the  one  relied  upon  by  the  plaintiff,  we  are  not 
aware  of  any  authority  which  holds  that  he  is  barred  from  prose- 
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eating  his  claim  in  an  independent  action,  if  he  fails  to  avail  him- 
self of  it  as  a  defence  to  the  plaintiff's  suit.  We  think  he  is  not 
barred ;  for  the  reason,  that  his  claim  may  exceed  that  of  the  plain- 
tiff, so  that  he  could  not  have  a  full  remedy  by  way  of  reduction  or 
recoupment ;  and  by  set-off,  he  might  be  deprived  from  securing 
ooly  so  much  of  his  claim  as  might  happen  to  be  due  from  him  to 
the  plaintiff.  In  speaking  of  matters  to  be  shown  in  defence, 
the  term  recoupment  is  often  used  as  synonymous  with  reduction. 
The  term  is  of  French  origin,  and  signifies  cutting  again,  or  cut- 
liDg  back,  and  as  a  defence,  means  Iho  catting  back  on  the  plain- 
tiff's claim  by  the  defendant.  Like  reduction,  it  is  of  necessity 
limited  to  the  amount  of  the  plaintiff's  claim.  It  is  properly  ap- 
plicable to  a  case  where  the  same  contract  imposes  mutual  duties 
and  obligations  on  the  two  parties,  and  one  seeks  a  remedy  for  the 
breach  of  duty  by  the  second,  and  the  second  meets  the  demand 
by  a  claim  for  the  breach  of  duty  by  the  first.  2  Parsons  Cent. 
247.  Doubtless  the  same  matter  may  sometimes  be  used  as  a 
defence  in  recoupment  or  in  set-off,  as  the  exigencies  of  the  case 
may  require.  When  it  could  be  used  in  set-off,  what  has  been 
said  on  the  subject  of  set-off,  is  applicable  to  claims  of  a  nature 
suitable  to  be  used  in  recoupment.  It  might  be  less  expensive 
and  tend  to  decrease  litigation,  to  hold  in  all  cases  where  the  de- 
fendant may  have  a  full  remedy  by  using  his  claim  in  reduction, 
recoupment,  or  set-off,  that  he  must  avail  himself  of  one  of-  these 
methods  of  defence,  and  that  his  failure  to  do  so,  should  bar  him 
from  prosecuting  his  claim  in  a  separate  action.  This  could  not 
be  held  on  the  ground  that  the  claim  of  the  defendant  was,  in  fact, 
adjudicated  in  the  plaintiff's  suit,  except  in  the  cases  heretofore 
named ;  but  on  the  ground  that  he  had  had  an  opportunity  to  litigate 
his  claim,  and  public  policy  required  that  he  should  avail  himself 
of  it.  It  may  be  questioned,  however,  whether  much  would  be 
gained  in  the  decrease  of  litigation  ;  whether  courts  would  not  be 
as  much  occupied  in  determining  whether  the  defendant  had  I'ea- 
son  to  believe  he  could  have  had  a  full  remedy  for  his  claim  in 
using  it  as  a  defence,  as  they  would  in  trying  his  claim  in  a  separ 
rate  action.  In  most  cases,  when  he  can  do  so  with  safety,  a  de- 
fendant is  more  than  willing,  is  even  anxious,  to  avail  himself  .of 
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all  his  resources  to  defeat  the  plaintiff's  claim,  if  but  in  part. 
When  the  defendant's  claim  is  not  involved  in  the  trial  of  the 
issue  presented  by  the  plaintiff's  suit,  but  is  in  character  a  set-off, 
although  he  might  use  it  as  a  defence  in  reduction  or  recoup- 
ment, we  think,  upon  authority  and  principle,  he  has,  and  ought 
to  have,  the  right  to  forego  the  use  of  it  as  a  defence,  without 
prejudice  to  bis  right  to  prosecute  it  in  a  separate  action.  In  the 
case  at  bar,  the  claims  sought  to  be  enforced  by  the  plaintiff,  al- 
though arising  under  the  same  contract  under  which  those  en- 
forced by  the  defendant's  suit  arose,  are  other  than,  and  indepen- 
dent of,  the  issues  involved  in  the  trial  of  the  defendant's  suit. 
We  think  they  were  neither  adjudicated  nor  barred  by  the  judg- 
ment in  the  defendant's  suit.  We  are  aware  there  is  quite  a  large 
class  of  cases  in  which  it  has  been  held,  that  a  recovery  by  the 
vendor,  of  the  contract  price  of  goods  sent  or  manufactured  in 
answer  of  an  order,  is  a  bar  to  a  subsequent  suit  by  the  purchaser 
for  the  recovery  for  defects  in  the  goods  which  were  known  by 
the  purchaser  to  exist  at  the  time  of  the  recovery  by  the  vendor. 
These  cases  stand  upon  the  principle  that  the  purchaser,  by  allow- 
ing the  recovery  in  favor  of  the  vendor,  waived  all  claim  arising 
from  any  failure  of  the  goods  to  answer  the  order,  of  which  he 
had  knowledge  at  the  time  of  such  recovery.  In  such  cases,  the 
purchaser  is  barred  from  prosecuting  the  vendor  for  such  a  known 
failure  in  the  goods,  by  his  conduct,  the  same  as  he  is  when,  know- 
ing that  the  goods  are  not  such  as  he  ordered,  he  keeps  and  uses 
them ;  and  not  because  his  claim  of  damages  for  such  failure  in 
the  goods,  was  adjudicated  in  the  vendor's  suit  for  the  recovery 
of  the  contracted  price.  By  allowing  the  vendor  to  recover  tlie 
contract  price,  he  as  effectually  accepts  the  goods,  and  waives  all 
known  defects  in  them,  as  he  does  by  keeping  and  using  them. 
Most  of  the  cases  cited  by  the  counsel  for  the  defendant,  are  of 
this  class,  and  not  applicable  to  the  case  at  bar.  Courts,  in  de- 
ciding such  cases,  have  not  always  been  careful  to  state  the  exact 
ground  on  which  they  are  a  bar  to  a  subsequent  suit  in  favor  of 
the  purchaser,  and  have  sometimes  used  language  which  would 
convey  the  impression  that  the  purchaser's  claim  of  damages  for 
a  failure  of  the  goods  to  answer  the  order,  was  adjudicated  in  the 
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suit  for  the  recovery  of  the  contract  price.  The  case  of  QiUon  et 
at,  T.  Bingham,  43  Yt.  410,  strongly  urged  as  an  authority  for 
the  defendant,  and  which  seems  to  have  been  misunderstood  by 
some  of  the  profession,  belongs  to  this  class.  As  is  said  by  Judge 
Redfield  in  the  opinion,  the  plaintiffs  in  that  case,  upon  the  au- 
thority of  many  well  considered  cases,  could  be  held  to  have 
waived  their  claim  of  damages  for  defects  in  the  hearse,  by  re- 
ceiving and  keeping  it  after  they  were  awarelthat  it  did  not,  in 
all  particulars,  answer  the  contract.  They  thereby  accepted  the 
hearse  as  a  fulfilment  of  the  contract.  The  plaintiffs'  acts  in  pay- 
ing the  #200,  and  in  allowing  the  defendant  to  recover  by  default 
in  Franklin  county,  $10,  the  balance  of  the  contract  price,  were  a 
complete  waiver  of  their  right  thereafter  to  pursue  the  defend- 
ant for  such  failures  in  the  hearse  as  were  known  by  them  to  ex- 
ist at  the  time  of  the  recovery  by  the  defendant.  The  plaintiffs 
were  barred  or  estopped  from  pursuing  the  defendant,  by  their 
acts,  and  not  because  their  claim  for  damages,  occasioned  by  the 
failure  of  the  hearse  to  answer  the  contract,  had  been  adjudicated 
in  the  defendant's  suit.  Their  conduct  in  these  respects,  was  as 
complete  an  acceptance  of  the  hearse  as  a  fulfilment  of  the  con- 
tract for  its  manufacture,  and  a  waiver  of  all  known  defects,  as 
receiving  and  keeping  it  afler  the  defects  were  known  to  them, 
would  be,  and  stands,  substantially,  upon  the  same  ground.  The 
plaintiffs'  claim  of  damages  for  defects  exceeded  $10  ;  but,  as  is 
well  said  by  Judge  Redfield,  and  as  was  held  by  Judge  Wheeler 
on  the  trial  in  the  county  court,  as  we  are  informed  by  him,  the 
plaintiffs  had  by  the  voluntary  payment  of  $200,  limited  their 
claim  of  damages  for  defects  in  the  construction  of  the  hearse  to 
$10.  Hence,  the  plaintiffs'  suit  in  that  case  appears  to  have  been 
for  the  recovery  back  of  the  same  $10  which  they  had  allowed  the 
defendant  to  recover  by  default  in  the  suit  in  Franklin  county,  while 
in  fact,  the  plaintiffs'  suit  was  brought  for  the  recovery  of  damages 
sustained  by  them  from  a  failure  of  the  hearse  to  fulfill  the  con- 
tract, and  the  defendant's  suit  was  for  the  recovery  of  the  balance 
of  the  price  agreed  to  be  paid  for  the  manufacture  of  the  hearse.  We 
do  not  think  that  case,  or  the  class  of  cases  to  which  it  belongs,  in 
principle,  identical  with,  or  applicable  to,  the  case  at  bar.  Judge 
28 
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Redfielb  appears  to  ha^e  beea  of  this  opiDioR,  as  he  held  that 
ttale  Y.  Cooper,  11  Vt.  597,  audi  Carver  v.  Adam^  28  Vt  600, 
^ere  not  applicable  to  Oilman  et  al,  v.  Bingham^  because  thej 
iETolfved  the  jf^oestion  of  set-off. 

Jndgment  reversed,  and  cause  remanded. 


GiLBBRX  A.  Davis,  administbator  op  Hbnbt  T,  Seayer,  v. 

Thb  Town  of  Windsor. 

Vote  of  Town,     Soldier*9  Bounty. 

The  warning  of  a  town  meeting  was,  **  To  see  if  the  town  will  raise  a  sam  of  money  to 
eoooaraflce  eolMoMnkB  in  said  town.''  The  yote  was,  "That  the  sum  of  $aoo  be  paid  to 
eaoh  of  saoh  volnnteers  as  may  be  enlisted  and  mastered  into  service  under  Uie  oall 
of  the  president  Ibr  300,000  men,  October  17,  1863,  provided  the  qoota  is  not  filled ;  and 
in  case  tbo  quota  ia  fiUed*  then  the  ftirthec  sam  of  $1^,  to  the  aomben  oC  29  mao.*' 
Held,  that  enlistments  were  not  thereby  confined  to  those  actually  made  within  the 
territorial  limits  of  the  town. 

TIm  plaintiff's,  intestai^  re-enjfsted,  in  the  field  to  tbo  credit  of  the  defendant,  oa  Pe^an* 
ber  16,  1863,  and  was  mustered  the  same  d«y ;  but  his  master  roll  was  not  received  at 
the  adjntenl}  general's  oflloe  till  between  January  17  and  2i,  1864.  On  and  before  the 
26th  of  said  ]>eoember,  tbo  selectmen  of  tbo  defendant  had  enlisted  aiMl  oaosed  to  ba^ 
mastered  into  service,  the  full  number  of  said  quota,  and  none  of  the  officers  of 
the  town  had  any  knowledge  that  any  one  had  enlisted  in  tbo  field  to  the  credit 
of  the  town,,  until  several  weelis  after  said  quota  w-  s  filled,  and  the  bonntiea 
paid.  The  intestate  did  not  act  upon  the  fibith  of  said  vote  when  he  enlisted  and  was 
mustered,  and  bad  no  knowledge  of  it.  He  was  in  Iket  one  of  the  first  tweaty-twa 
men  wbo  enlisted  after  the  passage  of  said  vote,  and  one  of  the  first  six  who  were  mas- 
tered.   Heid,  that  he  was  not  entitled  to  the  bounty  offered  by  said  vote. 

AssiimiPsn}  foir  a  town  bounity.  Plea,  the  geueral  issue,  and 
tml  by  the  oonri,  DecenbOD  tenn,  1873,  Windsor  couatgr.  Bar- 
BiZTD,  J.,  presiding. 

The  plaiaiiff's  intestoie  re^nUsted  to  the  credit  of  the  de- 
fendant, at  Brandy  Station,  Ya.,  on  the  16tli  of  Deeemher,  1863, 
and  was  ouistered'  into  service  on  the  same  day.  The  two  Stur- 
tevante  named  in  the  opin-ion,  were  enlisted  by  the  selectmen 
of  the  town  on  the  1st  of  December,  1863,  and  musleoed  odj  the 
25th  of  the  same  December,  and  credited  upon,  the  books  of  the 
adjiiitant  genenal,  t»  fill  the  quota  of  29  men  naoied  in  Out  ofitnr 
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ion.  The  intestate  was  the  first  man  who  stood  to  the  credit 
of  the  town  on  the  adjutant  generaPs  books,  after  said  quota 
was  filled ;  and  was  one  of  the  first  twenty-two  men  who  en- 
listed to  the  credit  of  the  town  after  the  passage  of  the  vote 
stated  in  the  opinion,  and  one  of  the  first  six  who  were  mus- 
tered thereafter.  AH  the  other  facts  sufficiently  appear  in  the 
opinion.  The  court  rendered  judgment,  pro  formaj  for  the  de- 
fendant ;  to  which  the  plaintiff  excepted. 

The  plaintiff,  pro  8e. 

«7.  S,  Marcy  and  TF.  C.  Frenehy  for  the  defendant. 

The  opinion  of  the  court  was  deliyered  by 

Bedfield,  J.  The  defendant  town  voted,  November  30, 1863, 
**  that  the  sum  of  $800  be  paid  to  each  of  such  volunteers  as 
may  be  enlisted  and  miisterod  into  service  under  the  call  of  the 
president  for  800,000  men,  October  17,  1863,  provided  the  quota 
is  not  filled;  and  in  case  the  quota  is  filled,  then  the  further 
sam  of  $200,  to  the  number  of  29  men."  The  exceptions  state 
the  number  to  be  ^^  39  men,"  which,  by  the  affidavit  of  the  town 
clerk,  seems  to  have  been  a  clerical  mistake  in  his  certificate. 
But  it  is  not  important  whether  the  number  named  in  the  vote  is 
29  or  89,  as  the  vote  must,  by  its  terms,  be  confined  to  the  num- 
ber of  soldiers  required  under  that  call  of  the  president,  and 
that  number  is  conceded  to  be  29  men. 

The  warning  states  the  business  proposed,  ''to  raise  a  sum 
of  money  to  encourage  enlistments  in  said  town."  It  would  be 
a  very  narrow  and  restricted  construction,  to  confine  enlisttnents 
to  those  actually  made  within  the  territorial  limits  of  the  town, 
aitd  exclude  all  others.  It  was,  we  think,  the  purpose  of  the 
town  to  vote  money  to  procure  enlistments  to  fill  the  quota  of 
the  town,  and  comply  with  the  duty  resting  upon  said  town. 
And  the  vote,  without  limitation,  is  the  natural  interpretation  of 
the  warning. 

Treating  the  warning  and  the  vote  as  the  means  of  effectuating 
the  purpose  of  the  town  to  fill  the  quota  under  that  call,  of  29 
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men,  from  whatever  source  they  could  be  procured,  we  come  to 
the  question  whether  the  plaintiff's  intestate  was  one  of  these 
men.  It  is  conceded  in  this  case  that  the  muster-in  roll  of  Seaver 
was  received  at  the  office  of  the  adjutant  and  inspector  general 
between  the  17th  and  21st  January,  1864.  And  it  appears  that 
the  two  Sturtevants  (who  precede  Seaver  in  the  order  of  filling 
the  quota  on  the  books  of  the  adjutant  general)  had  their  mus- 
ter-in roll  certified  by  Major  Austine,  at  Brattleboro,  on  the  28th 
of  the  same  month  ;  and  hence  it  is  insisted  that  their  muster 
roll  could  not  have  been  in  the  adjutant  generars  office  until 
after  the  28th  January,  at  the  time  it  was  certified  by  Major 
Austine.  The  selectmen  of  Windsor  enlisted,  and  had  mustered 
into  the  service  under  that  call  of  the  president,  29  men,  to  fill 
said  quota,  on  or  before  the  25th  December,  1863,  and  such  sol- 
diers are  credited  to  said  town  on  the  books  of  the  adjutant 
and  inspector  general,  in  their  order,  filling  such  quota  without 
appropriating  the  plaintiff's  intestate,  or  other  veteran  recruits  in 
the  field.  There  is  nothing  in  the  case  to  show,  and  it  is  not 
claimed  in  argument,  that  the  officers  of  the  town  had  any  knowl- 
edge or  intimation,  that  any  one  had  enlisted  in  the  field  to  the 
credit  of  Windsor,  until  several  weeks  after  such  officers  had 
recruited  and  had  mustered  in,  the  full  number  required  to  fill 
the  quota  of  said  town,  and  taken  means,  so  far  as  they  could  do, 
to  have  such  enlistments  applied  on  said  quota ;  and  had  fully 
paid  each  of  the  29  men  his  bounty  of  $500. 

The  town  had  fully  discharged  its  duty  under  that  call  of  the 
president ;  and  the  officers  of  the  town  had  done  all  required  by 
said  vote.  Besides  this,  the  adjutant  general  had  distinctly 
warned  the  town  that  enlistments  of  veterans  in  the  field  could 
not  apply  on  such  quota ;  and  the  town  had  no  intimation  oth- 
erwise, until  the  8th  January,  1864,  long  after  the  quota  had 
been  filled,  and  bounties  paid.  It  is  said  in  Bucklin  v.  Sudbury^ 
43  Vt.  700,  that  no  opinion  is  expressed  "  whether  the  plaintiff 
would  be  entitled  to  recover,  if  the  muster-in  roll  had  been  in 
fact  received  at  the  adjutant  general's  office  before  that  of  the 
men  who  were  reckoned  on  that  quota,  and  by  mistake  or  ca- 
price in  that  office,  the  plaintiff  had  not  been  reckoned."     And 
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it  is  claimed  by  the  plaintiff  that  such  state  of  facts  exists  in 
this  case. 

The  manner  recruits  were  enlisted,  and  quotas  filled,  by  the 
scFeral  towns,  as  a  matter  of  current  history,  may  not  be  without 
some  proper  bearing,  in  determining  duties  and  liabilities  im- 
posed on  the  several  towns.  When  a  call  for  men  was  made  by 
the  president,  the  respective  quotas  were  assigned  in  this  state  to 
the  several  towns.  The  towns  received  the  apportionment  of 
their  quotas  from  the  adjutant  general,  and  knew  no  other  source 
whence  to  ascei-tain  the  measure  of  their  duties,  and  when  they 
were  discharged.  The  towns  were  instructed  that  no  recruit  in 
the  field,  could  apply  on  their  quotas.  They  were  re(]uii*ed  to 
fill  their  quotas  before  the  5th  January,  to  avoid  a  draft.  Agents 
of  the  respective  towns  were  in  attendance  upon  the  muster-in  of 
their  quotas,  of  which  the  adjutant  general  was  informed  by  let- 
ter or  telegram,  giving  the  names  of  those  persons  mustered  in 
to  fill  the  several  quotas.  It  was  the  duty  of  the  adjutant  gen- 
eral, imposed  by  law,  to  settle  with  such  enlisted  men,  in  behalf 
of  the  stafe,  up  to  the  time  of  their  muster-in.  This  re<]uii*ed 
the  attendance  of  a  clerk  or  agent  of  the  adjutant  general,  and 
the  payment  was  reported  to  the  office,  so  that  the  adjutant 
general  had  reliable  information  from  day  to  day,  and  from  week 
to  week,  of  the  progress  and  completion  of-  the  work  of  filling 
the  quotas  of  the  several  towns,  and  this  long  before  the  mus- 
ter-in roll  was  received  at  his  office.  But  the  record  on  the 
books,  was  not  made,  often,  till  weeks  after  all  the  muster  rolls 
had  been  received.  Under  such  circumstances,  it  would  not  be 
strange  if  the  adjutant  general  should,  upon  his  records,  fill  the 
quota  with  such  men  as  had  been  enlisted,  mustered  in,  and  paid 
by  the  town,  to  fill  such  quota^  of  which  he  had  notice.  And 
such  official  action  could  not  be  deemed  ^^  capricious  "  or  ^^  mis- 
taken." In  Atwood  V.  Lincoln^  44  Vt.  332,  we  have  said  that, 
"  it  has  been  repeatedly  adjudged  by  this  court,  that  a  town  that 
fills  its  quota  in  good  faith,  is  not  liable  to  pay  a  bounty  to  others 
who  may  have  enlisted  and  been  mustered  in  at  an  earlier  date,  but 
of  which  the  town  had  no  notice,  where  such  enlistments  did  not 
apply  on  the  quota."     In  that  case  the  jury  had  found  that  *^  the 
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plaintiff  had  do  knowledge  of  the  vote  of  the  town,  and  did  not 
act  on  the  faith  of  it  when  mustered  into  the  service ;  and  tbat 
the  defendant  town  filled  the  quota  with  other  men,  without  no- 
tice of  the  plaintiff's  enlistment  or  muster-in."  All  those  facts 
appear  in  this  case.  And  it  is  without  precedent  in  any  other 
class  of  cases,  to  allow  a  party  to  recover  upon  such  a  state  of 
facts.  It  is  dooming  a  town  that  has  discharged  its  full  duty, 
and  without  fault.  In  Witherell  v.  Fletcher^  42  Vt.,  Pibrpoint, 
Gh.  J.,  says  :  ''  The  plaintiff  took  no  steps  to  give  notice  to  the 
officers  of  the  town,  or  cause  such  notice  to  be  given,  that  they, 
by  the  exercise  of  reasonable  diligence  and  caution,  could  have 
learned  of  his  enlistment.  *  *  This  court  has  never  held  that 
no  notice  was  necessary  in  this  class  of  cases." 

The  case  of  Seymour  v.  Marlboro^  40  Vt.  171,  was  like  this  in 
its  general  features  and  facts.  The  plaintiff  in  that  case,  re-en- 
listed in  the  field,  and  was  mustered  in  to  the  credit  of  Marlboro, 
of  which  the  selectmen  had  notice  ;  and  the  adjutant  general  de- 
cided that  he  could  not  apply  on  the  quota  of  that  town :  ^^There- 
upon the  quota  was  filled  with  other  men,  and  the  plaintiff  not 
applied  on  it."  The  court  say  :  '^  It  is  not  apparent  to  us  why  he 
could  not  have  been  counted  and  applied.  He  was  not ;  and 
the  town  filled  the  quota  with  other  men."  And  the  plaintiff  was 
not  allowed  to  recover.  This  case  is  naked  of  any  suggestion 
that  plainiiff's  intestate  re-enlisted  in  the  faith  or  expectation  of 
a  promised  bounty.  The  warning  for  the  meeting  on  the  30th  of 
November,  1863,  limited  the  town  to  the  provision  for  the  quota 
under  the  call  of  the  president.  The  quota  was  twenty-nine  men. 
The  selectmen  enlisted  that  number  and  filled  the  quuta.  The 
whole  duty  under  the  vote  was  discharged,  and  no  further  liability 
could  be,  rightfully,  incurred.  The  plaintiff's  intestate  remained 
a  credit  to  the  town,  to  apply  on  future  calls  ;  and  on  the  5th  of 
July,  1864,  the  town  voted  him  and  those  in  like  condition  a 
bounty  of  f  300.  He  drew  his  order  for  this,  stating  it  to  be  the 
"  amount  of  bounty  due  me  as  a  volunteer  from  the  town  of  Wind- 
sor." We  do  not  say  that  the  plaintiff  would  be  estopped  by  this 
acknowledgment  and  receipt.  But  if  he  was  entitled  to  this 
bounty,  he  was  not  to  the  other ;  and  his  election  to  receive  the 
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one  as  '*  the  amount  of  bounty  due  him/'  ought,  in  reason  and 
justice,  to  bar  him  from  claiming  the  bountj  under  the  former 
vole.    It  is,  at  least,  most  cogent  evidence  that  he  claimed  noth- 
ing under  the  vote  of  November  30th 
Judgment  aflSrmed. 


Wilson  Draper  v.  Hazard  P.  Austin. 

Evidence. 

Tb«  plAfntiff  boa»bt  a  qiuntltj  of  butter  of  the  defendaiit,  to  send  to  market  The  de- 
I^Mtant  aened,  if  there  wee  any  loss  on  the  butter,  to  make  it  up  to  the  plaintiff. 
'Hie  plaintiff  sold  the  batter  to  H.  at  the  same  price  he  piTO  for  It,  and'  agreed  to 
niBike  up  to  H.  any  loss  he  might  sustain  on  It.  Uttld,  that  the  plaintiff  might  testify 
to  Uie  fiMSt  of  loss,  from  his  knowledge  thereof  derived  from  aooonnts  of  sales  rendered 
to  0.,  and  sent  to  the  plaintiff  by  the  eooslRnees  of  the  batter  in  market. 

AssuMPsrr.  The  declaration  contained  the  general  counts  and 
a  special  count ;  but  the  plaintiff  relied  only  on  the  general  counts. 
Pt^L,  the  general  issue.  Trial  by  jury,  and  verdict  for  the  plain- 
tiff, April  term,  1872,  Franklin  county,  Royce,  J.,  presiding. 
The  plaintiff's  claim  was  for  loss  on  butter,  $47.48. 

The  plaintiff's  evidence  tended  to  show,  that  on  the  19th  day 
of  September,  1870,  he  was  a  dealer  in  butter,  and  was  buying 
for  the  Boston  market ;  that  on  that  day,  the  defendant  brought  to 
Enosburgh  Falls,  where  the  plaintiff  was  then  buying,  ten  tubs  of 
batter,  and  offered  to  sell  the  same  to  the  plaintiff ;  that  the  plain- 
tiff was  paying  that  day  for  good  butter,  forty  cents  a  pound  ;  that 
be  examined  the  butter,  and  told  the  defendant  that  some  of  it 
was  of  an  inferior  quality,  and  he  could  not  pay  him  forty  cents  a 
poand  for  it ;  that  the  defendant  then  proposed  to  him,  if  he  would 
take  the  butter  and  pay  him  thirty-nine  cents  a  pound  for  it,  and 
do  the  best  he  could  with  it,  if  there  should  be  a  loss  on  it,  he 
would  pay  or  make  up  to  the  plaintiff  whatever  the  loss  might 
be  ;  that  the  plaintiff  assented  to  the  proposition,  and  took  the 
upon  those  terms.    That  the  butter,  at  thirty-nine  cents  a 
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pound,  amounted  to  $202.02,  which  sum  the  plaintiff  paid  the  de- 
fendant within  a  week  thereafter ;  that  the  plaintiff  purchased  but 
a  small  quantity  of  butter  that  day,  and  in  the  evening  sold  all 
the  butter  he  had  purchased  to  one  E.  L.  Hibbard,  a  dealer  in 
butter,  who  had  been  buying  at  the  same  place  that  day  for  the 
butter  market ;  that  the  agreement  with  Hibbard  was,  that  he  was 
to  pay  the  plaintiff  thirty-nine  cents  a  pound  for  the  butter  the 
plaintiff  had  of  the  defendant,  and  ship  it  with  the  rest  of  his 
butter,  to  Boston,  to  be  sold ;  and  if  there  should  be  a  loss  on  it, 
the  plaintiff  would  make  it  up  to  him  ;  that  Hibbard  shipped  the 
butter  according  to  the  agreement,  and  after  it  had  been  sold, 
showed  the  plaintiff  an  account  of  sales,  which  purported  to  have 
been  rendered  by  the  parties  to  whom  it  was  consigned  for  sale, 
from  which  it  appeared  that  there  had  been  a  loss  on  it  of  47.48, 
which  sum  he  claimed  of  the  plaintiff;  that  the  plaintiff  then  prom- 
ised Hibbard  to  pay  said  sum,  but  did  not  in  fact  pay  it  to  him 
until  after  the  commencement  of  this  suit.  The  plaintiff  was  a 
witness  on  trial,  and  was  asked  if  there  was  a  loss  on  said  butter, 
and  he  replied  that  there  was.  He  was  then  asked  how  much  the 
loss  was.  The  defendant  objected  to  his  answering  the  question, 
upon  the  ground  that  the  plaintiff  had  no  knowledge  of  the  amount 
of  such  loss,  except  by  heareay.  But  the  court  ruled  that  for 
the  purposes  of  this  trial,  he  might  answer  the  question  ;  to  which 
the  defendant  excepted.  The  plaintiff  then  answered  that  the  loss 
was  forty-seven  dollars  and  forty-eight  cents.  On  the  cross-ex- 
amination of  the  plaintiff,  the  defendant's  counsel  asked  him  if  he 
had  any  means  of  knowing  what  the  loss  on  said  butter  was ;  to 
which  he  replied  that  he  knew  from  seeing  the  accounts  of  sales 
which  the  firm  that  sold  the  butter,  sent  to  Mr.  Hibbard,  and  from 
an  account  of  sales  of  the  butter  which  said  firm  sent  to  him,  then 
before  him. 

The  defendant's  testimony  tended  to  show,  that  no  such  contract 
as  claimed  by  the  plaintiff  was  ever  made  ;  but  that  he  sold  said 
butter  absolutely  and  unconditionally  to  the  plaintiff,  at  thirty-nine 
cents  a  pound. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
there  was  no  legal  evidence  in  the  case,  tending  to  show  a  loss  on 
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the  butter,  and  that  the  evidence,  oDcontradicted,  was  not  sufficient 
to  entitle  the  plaintiff  to  recover.  The  court  declined  so  to 
charge ;  but  charged  that  whether  there  was  any  loss  on  the  butter, 
or  not,  was  a  question  of  fact  for  the  jury  to  find,  upon  the  evi- 
dence. To  the  refusal  to  charge  as  requested,  and  to  the  charge 
as  given,  the  defendant  excepted.  Other  points  of  exception  were 
sared  at  the  trial ;  )>ut,  not  being  urged  in  this  court,  it  is  unnec- 
essary to  state  them. 

DavU  ^  Adams  and  Udson  ^  Rand^  for  the  defendant. 

Witnesses  must  testify  from  knowledge,  and  not  from  hearsay. 
1  Greenl.  Ev.  113,  §  1)8.  The  plaintiff,  confessedly,  had  no  knowl- 
edge of  the  fact  or  amount  of  loss,  except  that  derived  from  see- 
ing what  purported  to  be  an  account  of  sales  sent  to  him,  and  one 
sent  to  Hibbard,  by  the  consignee.  The  case,  therefore,  clearly 
comes  within  the  rule  excluding  hearsay.  Miner,  Queen  ^  Child 
v.  Hepburn^  7  Cranch,  290. 

H.  S.  Rayce^  for  the  plaintiff. 

The  inquiry  made  of  the  plaintiff  in  relation  to  the  amount  of 
his  loss  on  the  butter  in  question,  was  properly  allowed.  It  is  not 
hearsay  testimony.  The  objection  was,  not  that  the  plaintiff  was 
attempting  to  state  what  others  had  told  him,  but  that  his  knowU 
edge  of  the  loss  was  derived  from  the  statements  of  others.  If  the 
plaintiff  knew  that  he  had  lost  on  the  butter,  he  could  testify  to 
it,  and  his  knowledge  of  the  loss  was  derived  from  evidence  which 
is  generally  received  and  acted  on  in  transactions  of  the  kind. 
Cleveland  ^  Toledo  B.  R.  Co.  v.  Perkins,  17  Mich.  296,  (reported 
in  Am.  Law  Rev.  Oct.  1869,  p.  130)  ;  Lush  v.  Druse,  4  Wend. 
313  ;  King  v.  Woodbridge,  34  Vt.  565  ;  Laurent  v.  Vaughfi,  30 
Vt.  90 ;  Meleady  v.  Ferson,  51  N.  H.  420. 

The  inquiry  -by  the  defendant's  counsel  as  to  the  plaintiff's 
knowledge  and  his  means  of  knowledge  of  the  loss  on  the  butter, 
is  a  waiver  of  any  objection  to  the  testimony  thus  elicited. 

The  opinion  of  the  court  was  delivered  by 
Wheeler,  J.     The  only  point  of  exception  that  has  been  urged 
by  counsel  for  the  excepting  party,  or  that  is  decided  by  the  court, 
29 
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is  as  to  the  question  allowed  to  be  asked  of,  and  answered  by,  tho 
plaintiff  while  he  was  testifying,  as  to  how  much  the  loss  on  the 
butter  was.  The  plaintiff's  testimony  tended  to  show  a  contract 
by  which  the  defendant  was  to  pay  the  plaintiff  whatever  loss 
there  should  be,  if  any,  on  the  butter.  The  amount  of  the  loss, 
although  it  was  arrived  at  by  oral  and  written  communications 
had  with  other  persons,  was  itself  a  fact  which  might  be  proved 
by  any  competent  witness  who  had  knowledge  of  it.  These  com- 
munications were  not  hearsay  statements  of  the  fact,  but  were  a 
part  of  the  transactions  that  constituted  tlie  fact. 
Judgment  affirmed. 


Grace  Edgecumbb  et  als.  v.  The   Citt  op  Burlington,  Dan 
Lyon,  Henry  H.  Doolittle,  and  Miner  B.  Catun. 

[In  Chancery.] 

Seqiiestration  of  Land  for  Public  Burial- Grounds,     Gen.  *SV«. 

ch.  18,  §  9.     Acts  of  1868,  No,  91. 

When  land  is  nt  out  and  Mqaestored  under  ^  9,  ch.  lA  of  the  Qen.  Sts.,  for  the  estab- 
lishment or  enlarKomont  of  pabllo  burial-grounds,  payment  of  tho  damages  awarded 
the  land-ownor,  within  tho  ten  days  thcroin  limited,  is  not  a  condition  precedent,  lind  in- 
dispensable to  the  vaUdity  of  the  proceed inx;  and  the  omission  to  pay  or  tender  such 
damages  within  that  time,  does  not  render  the  proceeding  void. 

The  act  of  incorporation  of  the  Oreen  Mountain  Cemetery  Association,  authoriied  tho 
city  of  Burlington  to  transfer  and  convey  to  said  association  the  public  cemetery  In 
said  city  known  as  the  Qroen  Mountain  Cemetery,  in  trust,  to  support,  emlrallish,  and 
manage  the  same.  Subsequently  said  city  duly  set  out  and  sequestered  certain  of  tho 
orators'  land,  for  Uie  purpose  of  enlarging  said  cemetery,  and  with  a  view  of  transfer 
ring  and  conveying  said  cemetery,  thus  enlarged,  to  said  association,  in  pursuiuice  of 
said  act,  which  it  accordingly  did.  Held^  that  such  enlargement  did  not  destroy  tho 
identity  of  said  cemetery,  and  that  said  act  auUiorixod  tlto  conveyance  thereof  as  en- 
larged, to  said  association,  and  that  the  view  with  which  said  enlargement  was  made, 
did  not  render  the  proceeding  invalid. 

Appeal  from  the  court  of  chancery,  Chittenden  county.  Tlie 
orators  were  the  widow  and  children  of  George  Edgocumbe,  late  of 
Burlington,  deceased,  and  claimed  title  to  the  land  in  question  as 
devisees,  under  the  will  of  the  said  Edgecunibc.    The  bill  alleged. 
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that  on  Ihe  21st  of  September,  1869,  the  city  of  Burlicgton,  through 
its  board  of  aldermen,  set  out  and  sequestered  from  the  lands  of  the 
orators,  for  the  pretended  purpose  of  enlarging  the  public  burial- 
ground  in  said  Burlington  known  as  Green  Mountain  Cemetery, 
the  lands  particularly  described  in  the  proceedings  of  said  city,  a 
copy  of  which  was  annexed  to  the  will  and  made  a  part  thereof, 
and  that  said  proceedings  were  recorded  on  the  2Bd  of  said  Sep- 
tember ;  that  said  board  of  aldermen  awarded  the  orators  for  the 
land  thus  sequestered,  the  sum  of  fifteen  hundred  dollars  dama- 
ges ;  that  there  was  no  public  necessity   requiring  such  enlarge- 
ment, and  that  such  setting  out  and  soiiuestering  were  made  at  the 
instigation  and  suggestion  of  a  private  corporation  or  of  individu- 
als, for  its  or  their  purposes,  and  not  for  the  purposes  of  a  public 
burial-ground  for  said  city^  and  with  an  understanding  on  the  part 
of  the  authorities  of  said  city  that  any  expense  in  that  behalf, 
should  be  paid  back  to  said  city  ;  that  the  lands  aforesaid  were 
so  sequestered  and  set  out  in  fraud  of  the  rights  of  the  oratoi*s, 
and  without  any  intention  on  the  part  of  said  city  authorities  of 
exercising  permanent  control  of  the  same,  and  only  for  the  pur- 
pose of  quieting  the  title  which  said  association  or  individuals 
could  not  otherwise  aa^uire,  and  transferring  said  premises  to  it 
or  them ;  that  the  orators  intended  to  have  appealed  from  said 
proceedings,  but  by  accident  and  mistake,  were  deprived  of  such 
appeal,  and  were  in  danger  of  losing  said  land,  and  their  rights 
in  the  premises  ;  that  no  work  had  been  done  upon  said  land,  and 
uo  possession  taken  thereof  under  said  proceedings  ;  that  no  ten- 
der or  payment  of  the  damages  awarded,  was  made  to  them,  or 
any  one  of  them,  within  the  time  limited  by  law  for  such  ten- 
der or  payment  to  be  made  by  said  city,  or  by  any  one  in  its  bo- 
half;  that  the  orators  had  applied  to  said  city  to  vacate  said  pro- 
ceedings, and  leave  the  orators  in  undisturbed   possession  of  said 
premises ;  that  said  board  of  aldermen  had  instructed  the  ceme- 
tery commissioners,  Dan  Lyon,  Henry  H.  Doolittle,  and  Miner 
B.  Catlin,  to  take  possession  of  said  premises  under  said  proceed- 
ings, and  fit  them  for  use  for  burial   purposes,  at  the  instigation, 
and  upon  the  requests,  of  said  association  or  the  individuals  afore- 
said, against  the  wishes  and  protest  of  the  orators  ;  that  said  sum 
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awarded  as  damages,  was  insufficient  and  inadequate,  and  that 
said  land  was  wortli  a  much  larger  sum  than  the  amount  of  said 
damages,  as  would  be  made  to  appear,  if  an  impartial  hearing 
could  be  had. 

Prayer,  that  said  city  and  association  be  enjoined  from  taking 
possession  of  said  premises  by  virtue  of  said  proceedings  of  se- 
questration ;  that  the  title  of  the  orators  to  said  premises  be  con- 
firmed ;  and  for  general  relief. 

The  answer  of  said  city  admitted  the  se(iuestration  of  said  land, 
and  that  the  proceedings  in  relation  thereto  were  recorded  as  al- 
leged, but  alleged  that  the  public  good  and  necessity  required  the 
enlargement  of  said  cemetery  for  burial  purposes  ;  denied  that  said 
sequestration  was  made  for  the  purposes  of  a  private  corporation, 
or  of  individuals,  but  alleged  that  it  was  for  the  purposes  of  a  pul>- 
lic  burial-ground ;  admitted  the  orators'  title  as  alleged,  and  that 
said  sequestration  was  made  with  an  understanding  on  the  part  of 
the  city  authorities,  that  any  expense  incurred  therein  by  the  city, 
should  be  i-eimbursed  ;  insisted  that  the  damage  awarded  the  ora- 
tors, was  an  adequate  compensation  for  said  land,  and  that  the 
orators  were  precluded  from  any  further  showing  iu  the  matter, 
by  their  neglect  to  appeal  from  said  award ;  averred  that  on  the 
15th  of  December,   1869,  and  before  entry  upon  said  land,  said 
city  tendered  to  the  said  Grace  Edgccumbc,  executrix  of  the  last 
will  of  the  said  George  Edgccumbe,  for  the  use  of  the  orators  as 
devisees  as  aforesaid  and  owners  of  said  land,  the  sum  of  fifteen 
hundred  dollars,  the  amount  of  said  award,  with  eighteen  dollars 
interest  thereon  from  the  3d  of  October,  1869,  which  the  said 
Grace  refused  to  receive ;  averred  that  said  sequestration  was  made 
with  an  understanding  on  the  part  of  said  city,  that  the  control 
of  said  cemetery  should  thereafter  be  conveyed  to  the  Green  Moun- 
tain Cemetery  Association  of  Burlington,  a  corporation  duly  es- 
tablished by  an  act  of  the  legislature  approved  November   19, 
1868,  and  held  by  said  association  for  the  purpose  of  public  burial ; 
that,  in  pursuance  of  said  undei'standing,  an  indenture  was  exe- 
cuted by  and  between  the  city  and  said  association,  on  the  5th 
day  of  November,  1870,  whereby  the  city  conveyed  said  cemetery 
to  said  association,  upon  the  express  trust  and  confidence  that 
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said  association  and  its  successors  should,  at  its  and  their  own  ex- 
pense, and  without  charge  or  expense  to  said  city,  support  and 
manage  said  cemetery  for  the  purposes  of  a  public  burial-ground, 
and  keep  and  maintain  the  same  at  all  times  in  a  suitable  and 
proper  condition  in  every  respect  for  that  pur[)Ose,  and  in  the  use, 
occupation,  and  management  thereof,  conform  to  all  the  general 
laws  of  the  state  applicable  thereto,  and  to  the  provisions  of  said 
act  of  the  legislature ;  and  whereby  said  association,  for  itself  and 
its  successors,  covenanted  and  agreed  to  take  possession  of  said 
cemetery,  and  control  and  manage  the  same  upon  the  trusts  and 
conditions  aforesaid,  and  upon  the  breach  of  any  thereof,  to  yield 
up  and  surrender  said  cemetery,  and  the  management  and  control 
thereof,  to  said  city.  Said  answer  further  averred,  that  on  the 
first  day  of  June,  1871,  said  association  entered  upon  said  land, 
and  took  ()ossession  of  said  cemetery  as  enlarged,  and  expended 
large  sums  of  money  in  fitting  the  same  for  public  burial,  and  had 
ever  since  had  possession  thereof;  alleged  that  the  city  never  in- 
structed the  cemetery  commissioners  to  take  possession  of  said 
land,  and  fit  the  same  for  burial  pur[K)ses ;  insisted  that  the  orators 
were  not  entitled  to  relief  in  the  premises,  and  prayed  the  same 
benefit  of  said  defence  as  though  a  demurrer  had  been  filed  to  said 
bill.  The  answer  of  the  other  defendants  was  substantially  like 
that  of  the  city.  The  answers  were  traversed.  It  was  stipulated 
that  the  case  be  heard  on  bill  and  answer,  and  that  the  court  hear 
and  determine  all  (juestions  raised  by  the  pleadings,  although  it 
might  appear  that  the  orators,  or  some  of  them,  had  a  remedy  at 
law.  The  court  of  chancery,  at  the  April  term,  1872,  dismissed 
the  bill ;  from  which  decree  the  orators  appealed. 

X.  B.  Engledry  and  Paul  Dillingham^  for  the  orators. 

The  proceedings  of  se(|uestration  were  had  under  the  special 
pi-ovisious  of  ch.  18,  §  9,  of  the  Gen.  Sts. 

We  insist  that  the  board  of  aldermen  did  not  follow  the  re- 
quireraents  of  the  statute,  in  that,  after  proceeding  so  far  as  to 
condemn  the  land,  and  award  damages  to  the  orators,  they  did  not 
pay  the  sum  awarded ;  and  ader  recording  their  proceedings,  they 
fsLiled  to  pay  or  tender  to  the  orators  the  sum  awarded  to  them 
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for  nearly  three  mouths,  while  the  statute  thus  provides  :  '*  They 
shall,  at  the  time  of  making  their  award  of  damages,  or  within 
ten  days  after  the  recording  of  sucli  returns,  and  before  entering 
upon  such  lands,  pay  or  tender  to  such  owner  or  owners  the 
amount  of  damages  so  awarded."  Thi^  provision  is  sjwcific,  em- 
phatic, and  vital  to  the  full  protection  of  the  land  owner.  It  is 
not  directory  simply,  but  mandatory.  Without  payment  or  tender 
of  the  damages  awarded,  the  owner  could  not  learn  whether  the 
award  was  made,  or  at  what  time,  only  by  an  indefinite  period  of 
watching  the  town  clerk's  office.  Every  piovision  tliat  is  favora- 
ble to  the  land  owner's  interest,  even  if  otherwise  doubtful,  shall 
be  solved  in  his  favor.  Sparrow  v.  Ojcfordy  12  Eng.  L.  &  Eq. 
240  ;  KShelf  Rail.  2:J3. 

*This  attem[)tcd  sequestration  of  the  orators'  land,  was  a  pro- 
ceeding in  Invitum.  Selectmen  of  towns  and  aldermen  of  cities, 
have  no  general  powers  to  seque  tcr  lands ;  it  is  conferred  by 
special  statute,  that  specifically  provides  for  every  step  they  take, 
and  all  the  provisions  of  the  statute  must  be  strictly  if  not  literally 
followed,  and  are  all  precedent,  and  must  be  thus  strictly  complied 
with,  before  any  title  passes  from  the  land  owner.  Spt^ar^  admr. 
v.  Ditty,  9  Vt.  282 ;  B*'llows  v.  Elliott  et  ah  12  Vt.  o69 :  haaof, 
admr.  v.  Wiley  et  al.j  12  Vt  677.  If  the  provisions  of  the  statute 
in  like  cases  are  all  performed  but  the  last,  and  that  fails  of  per- 
formance, all  are  void.  Hall  v.  Hail^  5  Vt.  305.  Those  acting 
under  authority  of  special  statute  provisions  as  to  their  course, 
must  pursue  that  course  exactly.  Thatcher  v.  Powell,  6  Wheat. 
119;  Blackwell  Tax  Titles,  53,  54.  True,  there  is  this  further 
provision  in  the  same  section,  that  if  there  is  no  tender  or  pay- 
ment within  the  time,  the  land  owner  may  sue  and  recover  the  sum 
awarded.  This  is  a  provision  made  solely  for  the  benefit  of  the 
land  owner.  If  he  elects  to  sue  and  recover  the  money,  this 
cures  defects  in  seqtiestration,  and  would  estop  his  questioning 
them  thereafter.  But  if  he  does  not  choose  to  do  this,  the  parties 
stand  as  if  no  provision  of  the  kind  had  been  enacted. 

We  think  that  the  board  of  aldermen,  under  the  circumstaDces 
of  this  case,  exceeded  their  authority,  and  did  what  the  statute 
never  intended  should  be  done.     They  did  not  in  fact — whatever 
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the  form  indicates — take  the  land  for  the  city  of  Burlington.  In- 
deed, the  city  had  no  interest  in  what  was  done.  It  paid  nothing 
towards  the  land,  and  was  not  to  do  so.  The  Green  Mountain 
Cemetery  Association  was  to  pay  the  damages,  when  awarded, 
and  did  furni!>h  the  money,  and  was  to' have  the  use  and  benefit 
of  the  land  transferred  to  it.  All  improvements  were  to  be 
made  by  it,  and  there  was  nothing  but  the  chicanery  of  legal 
forms  that  prevented  its  appearing  of  record  that  the  sequestra- 
tion was  made  for  its  benefit,  and  at  its  expense,  past  and  future. 
Had  the  return  when  recorded,  shown  the  facts  now  admitted  in 
the  answer,  there  could  have  been  no  claim  tliat  the  title  had 
passed  from  the  orators.  What  the  city  of  Burlington  could  not 
have  done  directly,  it  could  not  do  by  indirection.  The  attempt 
to  do  it  was  a  fraud  upon  tlie  orators,  and  vitiates  the  whole  pro- 
ceeding. The  act  incorporating  the  Green  Mountain  Cemetery 
Association  does  not  empower  the  city  to  convey  this  addition.  The 
intent  and  meaning  of  the  act  are  plain — the  cor[)oration  to  acquire 
by  gift  or  purchase  Ihe  addition  ;  the  city  to  convey  the  original 
plot.  The  act  under  which  the  conveyance  was  made,  ignores  the 
idea  of  a  public  necessity  within  the  intent  of  the  Gen.  Sts.  Acts 
of  1868,  p.  Ill,  §§2,3.' 

Again,  the  city  cannot  convey  what  it  does  not  possess.  The 
cemetery  is  a  public  one,  and  as  such,  does  not  l)elong  to  the  city, 
to  Ikj  the  subject  of  conveyance,  but  to  the  public,  to  each  and 
every  citizen,  according  to  his  need,  when  the  exigency  arises 
requiring  its  use.     Pomeroy  v.  Milh^  3  Vt.  270. 

72.  H.  Start  and  E.  J,  Phelps^  for  the  defendants. 

I.  The  sequestration  proceedings  were  not  avoided  by  the 
omission  to  make  tender  of  the  damages  awarded,  within  ten  days 
aft^r  return.  The  language  of  sections  9  and  10  of  the  statute 
(ch  18),  is  to  be  taken  together,  and  plainly  shows  that  the  pro- 
vision on  the  subject  is  this — the  damages  must  bo  tendered  before 
entry  on  the  land ;  and  if  not  tendered  within  ten  days  after  the 
recording  of  the  return,  the  land  owner  may  sue  for  and  recover 
them,  though  no  entry  has  been  made.  By  giving  a  right  of  action 
for  the  damages  awarded,  the  legislature  must  have  intended  that 
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the  acts  preceding  payment  or  tender,  if  regular,  divested  the 
owner  of  title,  else  he  could  not  maintain  an  action  to  recover  the 
damages  awarded.  Stacy  v.  Vt,  Central  R.  R.  Co.^  27  Vt.  39. 
The  construction  claimed  by  the  oitttors  is  wholly  unnecessary 
to  the  security  of  the  land  owner  ;  rests  upon  no  conceivable  rea- 
son ;  and  makes  section  10  an  absurd  surplusage. 

II.  The  objection  that  the  land  was  not  taken  for  a  public 
burial-ground,  is  without  foundation.  The  case  stands  upon  bill 
and  answer.  Both  the  answers,  on  this  and  all  points  strictly 
lesponsive  to  the  bill,  allege  that  the  land  was  sequestered  by  the 
board  of  aldermen  by  statute  proceedings,  for  the  purpose  of  a 
public  burial-ground  ;  that  the  public  good  and  necessity  required 
it  to  be  so  taken  ;  and  deny  that  it  was  taken  for  the  benefit  of 
any  private  corporation  or  individuals.  That  the  decision  of  such 
authorities  is  conclusive  as  to  the  existence  and  extent  of  the  pul> 
lie  necessity,  has  repeatedly  been  held.  Lincoln  v.  RtUland  ^ 
Burlington  R.  R.  Co.  24  Vt.  639 ;  Hill  v.  Western  Vermont  R. 
R.  Co,  32  Vt.  68  ;  Acts  of  1865,  p.  197. 

The  subsequent  agreement  with  the  cemetery  association,  is  a 
conveyance  of  the  control  of  the  cemetery,  upon  the  express  trust 
and  undertaking  that  it  shall  be  maintained  at  all  times  for  the 
purposes  of  a  public  burial-ground  only,  in  conformity  with  all 
statute  provisions  on  the  subject.  And  upon  default  in  this,  the 
control  at  once  reverts  to  the  city.  This  is  a  mere  arrangement, 
and  a  very  judicious  one,  for  the  better  care  and  embellishment 
of  the  cemetery.  The  city  had  a  perfect  right  to  make  it.  It 
contravenes  no  provision  of  law,  and  has  been  expressly  author- 
ized by  statute.  Acts  of  1868,  No.  9  ;  Cooley  Const.  Lim.  /)30, 
et  seq  ;  Angell  Highways,  §  86. 

But  even  if  it  were  void,  the  burial-ground,  with  its  contents, 
would  not  revert  to  the  original  land  owner.  The  title  would,  in 
that  event,  still  remain  in  the  city,  which  would  continue  to  l>c 
charged,  notwithstanding  the  agreement,  with  the  maintenance  of 
the  ground  for  burial  purposes. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.    The  case  has  been  argued  mainly,  1st,  on  the 
question  whether,  in  order  to  render  the  proceeding  valid  and 
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effectual  for  sequesteriog  the  land^it  was  indispensable  that  the 
land  damage  should  have  been  paid  or  tendered  within  ten  days 
after  the  recording  of  the  return.  The  statute  makes  provision 
that  before  the  land  is  taken,  the  owner  shall  have  the  damage ' 
that  has  been  awarded,  and  that,  unless  it  be  paid  within  ton 
days  after  the  recording  of  the  proceedings,  the  land-owner  may 
sue  for  and  recover  the  same  of  the  town.  Whether  the  damage 
is  or  is  not  paid  within  said  ten  days,  the  owner  is  sure  of  having 
it  paid  before  his  land  is  taken ;  and  if  not  paid  within  the  ten 
dajs,  he  is  sure  of  getting  his  pay  for  it  by  his  suit,  whether 
the  land  should  or  should  not  be  actually  taken  and  used  by 
force  of  the  proceeding  to  sequester.  So  in  any  event,  the  con* 
stitntional  provision  as  to  compensation  for  property  taken  for 
pablic  use,  is  rendered  effectual  for  the  behoof  of  the  land- 
oirner.  Indeed,  this  is  not  controverted  in  the  argument — the 
only  ground  of  objection  to  the  validity  of  the  proceeding  in  this 
respect  being,  that  by  the  terms  of  the  statute,  tlie  damages 
should  be  paid  within  the  ten  days,  in  order  to  render  the  proceed- 
ing valid  and  effectual. 

The  provision  in  the  statute  for  suit  and  lecovery  if  not  paid 
within  said  ten  days,  would  seem  to  indicate  that  it  was  contem- 
plated that  the  proceeding  might  be  valid,  or,  at  any  rate,  not 
▼oid,  even  if  the  damage  awarded  should  not  be  paid  within  that 
time.  If  it  had  been  supposed  that  the  proceeding  would  be- 
come null  in  case  of  failure  to  pay  within  that  time,  it  is  hard  to 
believe  that  provision  would  have  been  made  for  recovery  of  pay 
for  the  land  which,  by  the  assumption,  was  to  be  entirely  unaf- 
fected by  the  proceeding — which  was  to  continue  to  be  the  abso- 
lute property  of  the  owner — with  no  diminution  of  right  in  himself, 
and  no  accession  of  right  in  it,  or  in  respect  to  it,  to  the  town. 
The  argument,  ab  inconveniently  raised  from  the  fact  that  there 
is  no  provieion  in  the  law  for  notice  to  be  given  of  the  time  of 
filing  the  proceedings  for  record,  to  the  intent  that  the  land- 
owner may  be  certain  of  his  time  for  taking  appeal,  seems  to 
have  very  little  force  as  bearing  on  the  construction  and  meaning 
of  the  statute  as  to  time  for  making  payment  of  the  damages 
awarded. 
30 
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There  is  a  similar  lack  of  provision  in  this  respect  in  the  mat- 
ter of  appeals  from  the  allowance  of  commissioners  on  claims 
under  the  probate  law.  But  it  is  sufficient  to  say  that  there  is 
practically  very  little  inconvenience  to  arise  in  this  behalf.  The 
town  clerk's  office  is  always  easily  accessible^  and  ordinarily  it 
would  be  entirely  feasible  to  arrange  with  the  clerk  himself  to 
apprise  the  party  of  the  fact  of  the  proceedings  being  filed  for 
record.  And  moreover,  this  matter  in  this  instance  is  so  much 
within  the  scope  and  reason  of  the  law  and  rule  as  to  such  a 
record  operating  notice  as  to  all  matters  required  by  law  to.  be 
recorded,  that  the  omission  of  the  legislature  to  make  special 
provision  for  notice  of  the  record  to  be  made  in  this  case,  is. 
not  entitled  to  have  weight  as  against  the  plain  terms  and  legiti- 
mate implications  of  the  express  provisions  of  the  statute  in  que^ 
tion.  We  hold,  then,  that  the  payment  within  ten  days  as  claimed, 
is  not  a  condition  precedent  and  indispensable  to  the  validity  of 
the  proceeding,  and  so,  that  the  omission  to  pay  or  tender  the 
damage  within  that  time,  does  not  render  the  proceeding  niUL 

2d.  It  is  claimed  that  the  proceeding  should  be  held  to  be 
invalid  and  ineffectual,  for  the  reason  that  it  was  taken  and  pros- 
ecuted with  the  view  of  transferring  the  cemetery  to  the  associa- 
tion formed  under  the  act  of  incorporation  in  1868.  That  act 
authorized  the  transfer  in  trust  of  the  public  cemetery  in  Bur- 
lington known  as  the  Green  Mountain  Cemetery,  to  that  asso- 
ciation. There  is  no  limitation  of  time  for  the  making,  of  such 
transfer.  There  is  no  other  designation  of  the  subject-matter 
of  such  transfer  than  that  above  given.  The  general  statute  au- 
thorizing the  enlargement  of  public  burial-grounds,  was  then,  and 
has  continued  to  be,  in  force.  Such  enlargement  of  Green  Moun- 
tain Cemetery  would  not  destroy  the  identity,  but  only  increase  the 
size,  of  that  cemetery  ;  and  if  such  enlargement  was  legitimately 
made,  the  authority  conferred  by  the  act  of  1868  would  be  as 
effectual  for  the  conveyance  of  said  cemetery  enjarged,  as  for  the 
conveyance  of  it  without  enlargement.  The  proceeding  for  such 
enlargement,  as  shown  by  the  record,  is  conceded  to  be  conform- 
able to  the  provisions  of  the  statute  in  that  behalf. 

Did  the  existence  of  the  purpose  of  making  such  transfer  to 
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said  association,  render  the  proceeding  null  ?  Certainly  not,  un- 
less such  transfer  was  to  and  would  result  in  withholding  the  land 
so  taken  from  its  legitimate  use  as  a  public  burial-ground.  The 
same  purpose  is  to  be  served  by  the  transfer  of  the  enlarged 
cemetery  as  by  the  cemetery  if  not  enlarged — and  the  same  rea- 
son exists  for  conferring,  and  for  exercising  the  authority  to 
transfer  the  cemetery  enlarged,  as  to  transfer  it  not  enlarged. 
This  being  so,  it  is  seen  by  the  deed  of  transfer,  that  the  con- 
veyance is  made  upon  the  express  trust  and  confidence,  that  the 
association  shall,  at  their  own  expense,  support  and  manage  said 
cenoetery  far  the  purposes  of  a  public  burial-ground  only,  con- 
formably to  all  the  laws  of  the  state  applicable  thereto,  and  to  the 
provisions  of  the  act  of  1868, — ^with  a  provision  for  surrender 
and  reverter  to  the  city  upon  breach  of  the  trust  in  any  respect. 
It  is  thus  seen  that  the  city  has  not  parted  with  its  title,  but  only 
&rmed  out  the  management  of  the  cemetery  to  the  same  uses 
and  to  the  same  intents  and  purposes  as  it  might  be  devoted  to 
by  the  city  if  it  had  not  made  such  transfer.  If  it  would  not  be 
unlawful  and  improper  for  the  city  authorities  to  do  what  is 
contemplated  to  be  done  and  may  lawfully  be  done  by  the  as- 
sociation, then  it  would  be  difficult  to  assign  a  reasonable  objec- 
tion to  the  needful  enlargement  of  the  cemetery,  with  a  view  to 
the  transfer  of  it,  under  the  act  of  1868,  to  the  association,  after 
thus  enlarged.  It  could  be  no  fraud  on  the  law,  on  the  public, 
or  on  thfi  land-owners. 
Decree  dismissing  the  bill  is  affirmed. 
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Franklin  Guybtte  v.  The  Town  op  Bolton.* 

Vote  of  Tow7i.      Proof  of  Handwrititig,     Evidence,     Receipt. 

Contract  hy  Selectmen, 

A  yoto  of  a  town,  authoriiine  Its  soleotmen  to  pay  a  bounty  to  saoh  Tolnnteen  as  ahoii\d 
bo  musterod  Into  service  before  a  certain  day,  and  be  applied  on  a  oertaln  quota  of 
the  town,  is  not  an  open,  general  oflbr ;  bat,  to  entitle  a  Toluntoer  to  recover  tbe  boantj, 
lio  must  show  some  offer  or  promise  on  the  pari  of  the  selectmen  to  him,  upon  the  &itii 
of  which  ho  enlisted. 

A  witness,  to  bo  competent  to  prove  handwriting  mast  have  saoh  knowledge  of  it  as  lo 
enable  him  to  form  some  opinion  of  its  genalnoness  when  he  sees  it. 

A  receipt  in  tail  of  a  demand  named  therein,  is  a  ftill  and  perfect  jn'tma  facte  defence  to 
an  action  for  the  reoovery  thereof,  and  casts  upon  tho  plaintiff  the  burden  of  explain* 
ing  it,  or  in  some  way  destroying  its  effect  as  evidence. 

If  the  selectmen  of  a  town  agree  together  concerning  a  business  which  they  are  anthorlied 
to  transact,  and  the  boslness  is  entrusted  to  one  of  them,  who  makes  eontraets  In  raUr 
tion  thereto,«a  Jury  would  be  warranted  in  finding  such  assent  on  the  part  of  the  othera, 
or  one  of  them,  as  to  make  tho  act  of  the  one  thus  oOnlraoting  the  act  of  the  m%)orl^, 
and  binding  on  the  town. 

General  assumpsit  for  the  balance  of  a  town  bounty.  Pleas, 
the  general  issue,  payment,  and  accord  and  satisfaction.  Trial 
by  jury  and  verdict  for  the  plaintiflF,  September  term,  1871,  Chit- 
tenden county.  Peck,  J.,  presiding. 

The  defendant  introduced  in  evidence  a  receipt  for  one  hundred 
and  twenty  dollars,  given  by  the  plaintiff  to  the  defendant  before 
the  commencement  of  this  suit,  ''  in  full  as  town  boimty  as  a  vol- 
unteer re-enlisted  in  the  United  States  service  for  their  credit  on 
the  quota  of  said  town."  The  court  charged  that,  to  entitle  the 
plaintiff  to  recover,  it  was  necessary  that  the  contract  for  the  pay- 
ment of  a  bounty  to  him  in  consideration  of  his  enlisting  to  the 
credit  of  the  town,  should  have  been  made  with  the  selectmen,  or 
a  majority  of  them ;  that  if  the  selectmen,  after  the  passage  of 
the  vote  authorizing  them  to  pay  bounties,  agreed  together  that 
they  would  pay  8300  to  each  man  who  should  enlist  and  be  ap- 
plied on  the  quota  of  the  town,  and  one  of  them  had  the  princi- 
pal charge  of  the  business,  and  tho  other  two  entrusted  the  mat- 
ter of  procuring  and  enlisting  men  to  fill  the  quota  to  him,  and  he 
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contracted  with  the  plaintiff  to  enlist  and  be  applied  on  the  quota, 
and  agreed  that  the  plaintiff  should  be  paid  the  $300  bounty,  the 
jury  would  be  justified  in  finding  such  ass-ent  on  the  part  of  the 
other  selectmen,  or  one  of  them,  as  to  make  the  act  of  the  one 
thus  contracting  the  act  of  the  majority,  and  binding  on  the  town, 
so  far  as  that  part  of  the  case  was  concerned,  if  the  contract  was 
otherwise  made  out :  to  which  the  defendant  excepted.  The  rest 
of  the  case  is  fully  stated  in  the  opinion. 

E.  jB.  Hard  and  L.  L.  Lawrence^  for  the  defendant. 

The  witness  Bronson  should  not  have  been  permitted  to  testify 
to  the  genuineness  of  the  pretended  letter  from  Church,  or  to  its 
contents.  Doed.  Mudd  v.  Suckerwore^  5  A.  &  E.  703  ;  1  Greenl. 
Ef.  ^577  ;  Bingham  et  ah.  v.  Peters  et  ah,  1  Gray,  146  ;  Taylor  v. 
Sutherland,  24  Ponn.  335 ;  Tharpe  v.  Ghisbume,  2  C.  &  P.  21 ; 
Oreaves  v.  Hunter,  lb.  477 ;  Powell  v.  Ford,  2  Stark.  164.  The 
testimony  of  Sanders  should  have  been  left  out  of  the  case  upon  tho 
question  of  genuineness  of  the  pretended  letter,  for  two  reasons.  He 
had  DO  such  knowledge  of  Church's  handwriting  as  to  make  him  a 
competent  witness  upon  the  subject.  He  expressed  no  opinion 
that  it  was  the  handwriting  of  Ghuixh.  In  8  Yes.  475,  Lord 
Eldon  says  :  ^^  If  the  witness  will  not  swear  to  his  belief  of  the 
writing,  it  is  not  evidence."  2  Phil.  Ev.  251 ;  Bumham  v,  Alger, 
36  N.  H.  182 ;  Wiggin  v.  Plummer,  11  Poster,  270. 

The  receipt  was  prima  facie  evidence  of  payment  in  full  of  tho 
claim,  and  the  burden  was  upon  the  plaintiff  to  show  that  it  was 
not  so  taken.  Bumap  v.  Partridge,  3  Vt.  144  ;  Hiitchins  v. 
OleoU,  4  Vt.  549 ;  555 ;  Charlotte  v.  Webb  ^  Newell,  7  Vt.  38  ; 
Stevens  v.  Thompson  et  al.  28  Vt.  77. 

In  Sparhawk  et  ah.  v.  Buell  et  als.,  9  Vt.  41,  it  is  said  that 
^^  a  receipt  not  under  seal,  acknowledging  to  have  received  full 
payment  of  a  debt  or  legacy,  is  prima  facie  a  bar  to  the  recovery 
of  such  debt,  and  may  be  relied  upon  as  evidence  of  payment." 
Such  is  the  law  laid  down  by  all  elementary  writers  upon  this 
subject.  3  Phil.  Ev.  381-384;  4  lb.  581-2;  1  Greenl.  Ev. 
§  305 ;  Chit.  Cont.  834,  and  notes. 

There  wm  no  evidence  of  the  knowledge  and  concurrence  of 
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either  of  the  other  selectmen  in  the  offer  claimed  to  have  been 
made  by  Church  to  the  plaintiff  and  others.  Tills  was  necessary. 
Sec  92,  ch.  15,  Gen.  Sts. ;  Tarhell  v.  Plymouth,  39  Vt.  429 ;  Hill 
V.  Marlboro,  40  Vt.  648  ;  Haven  v.  Ludlow,  41  Vt.  418 ;  Kupfer  et 
ah,  V.  South  Parish  of  Augusta,  12  Mass.  18/>;  Stoughton  et  als. 
V.  Baker  et  al.  4  Mass.  522 ;  Lee  v.  Deerfield,  3  N.  H.  29 ;  Aft- 
dover  v.  Grafton,  7  N.  H.  298 ;  People  v.  Williams,  36  N.  Y, 
440. 

H.  H,  Talcott  and  Henry  Ballard,  for  the  plaintiff. 

The  charge  of  the  court  as  to  the  right  of  the  jury  to  find  the 
assent  of  the  other  selectmen  to  the  act  of  Church,  was  correct. 
Burton  v.  Norwich,  34  Vt.  845  ;  Tarhell  v.  Plymouth,  39  Vt.  429. 

The  charge  in  relation  to  the  testimony  of  Sanders  and  Bron- 
son,  was  also  correct.  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E. 
703  ;  Magee  v.  Oshorn,  32  N.  Y.  669  ;  Hammond^s  case,  2  Me. 
33  ;  2  Phil.  Ev.,  under  Handwriting  ;  Homer  v.  Wallis,  11  Mass. 
309 ;  Utica  Ins,  Co.  v.  Badger,  3  Wend.  102.  If  the  testimony 
of  Sanders  tended  to  show  the  authenticity  of  Church's  letter  to 
Smith,  then  the  testimony  as  to  its  contents  by  Bronson,  or  any 
one  else  who  read  it,  is  clearly  admissible.  Cassy  v.  Robinson, 
11  Ala.  266. 

Receipts  do  not  stand  on  the  ground  of  contracts,  but  simply 
amount  to  admissions  of  the  party,  and  may  be  impeached  by 
parol  testimony,  without  violating  any  rule  of  law.  They  are  not 
exclusive  evidence  of  the  intention  of  parties.  Sparhawk  et  afo. 
V.  Admrs,  of  Buell  et  als,  9  Vt.  41 ;  McDaniels  v.  Lapham  et 
ah,  21  Vt.  222 ;  Hitt  v.  SUcum,  37  Vt.  524. 

The  opinion  of  the  court  was  delivered  by 

Pterpoint,  Ch.  J.  The  plaintiff  seeks  to  recover  a  sum  of 
money  promised  him  as  bounty  money  by  the  delendant  town,  to 
induce  him  to  enlist  as  a  volunteer  to  the  credit  of  said  town,  to 
fill  the  quota  of  said  town  under  the  call  of  the  president  of  the 
United  States,  of  October  17,  1863.  At  a  meeting  of  the  inhab- 
itants of  said  town  on  the  7th  day  of  December,  1863,  it  wac 
voted,  '*  That  the  selectmen  be  and  they  are  hereby  authorized  to 
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pay  a  bounty  not  exceeding  f  300  to  each  volunteer  who  shall  be 
mustered  into  the  U.  S.  service  before  January  5,  1864,  and  ap- 
plied to  the  quota  of  this  town  to  be  raised  under  the  last  call  of 
the  president  of  the  United  States  for  volunteers."  The  ques- 
tion as  to  the  legal  efiFect  of  this  vote,  was  before  this  court  in  the 
case  of  Johnsion  v.  Bolton^  43  Vt.  303,  and  it  was  then  held  that 
the  vote  was  "  not  an  open  and  general  offer,  which,  being  ac- 
cepted, constitutes  a  contract  '* ;  but  that  to  entitle  a  volunteer  to 
recover  by  reason  of  it,  he  must  show  some  offer  or  promise  made 
by  the  selectmen  to  him,  on  the  faith  of  which  he  enlisted. 

The  plaintiff  in  this  case,  to  bring  himself  within  the  principle 
of  this  decision,  claimed  that  a  few  days  prior  to  his  re-enlist- 
ment, one  John  A.  Smith,  a  member  of  the  same  company  as  the 
plaintiff,  and  a  resident  of  the  town  of  Bolton,  wrote  a  letter  from 
Brandy  Station,  in  Viiginia,  where  said  company  was  stationed, 
to  Tmman  T.  Church,  one  of  the  selectmen  of  said  town,  and  the 
acting  man  in  the  procurement  of  volunteers  for  said  town,  for 
the  purpose  of  ascertaining  what  bounty  the  town  of  Bolton  would 
pay  for  men  to  fill  its  quota,  and  in  reply  received  a  letter  from 
said  Church,  stating  that  said  town  was  paying  three  hundred 
dollars  bounty,  and  that  if  the  plaintiff  and  four  others  that  re- 
enlisted  with  him,  would  re-enlist  to  the  credit  of  the  town,  they 
should  be  paid  that  amount.  The  defendant  denied  the  writing 
of  any  such  letter  by  Church.  It  then  became  necessary  for  the 
plaintiff,  in  support  of  his  claim,  to  show  that  said  Church  did 
write  such  a  letter,  and  it  is  in  respect  to  the  proof  offered  by  the 
plaintiff  for  this  purpose,  that  the  first  question  arises.  To  prove 
the  writing  by  the  said  Church  to  the  said  Smith,  of  such  a  let- 
ter, the  plaintiff  introduced  as  a  witness  one  Sanders,  who  was  a 
memljer  of  the  same  company  as  the  plaintiff,  and  who  re-enlisted 
a  day  or  two  after  the  plaintiff,  and  was  mustered  in  at  the  same 
time,  who  testified,  that  "  on  the  loth  day  of  December,  1868, 
and  a  short  time  before  he  himself  rc-enlistcd,  he  saw  in  the  hands 
of  said  Smith  a  letter  from  T.  T.  Church  ;  that  he  saw  it  only  a 
minate  or  two,  and  read  only  a  portion  of  it,  and  saw  and  read 
the  signature  ;  and  further  testified  that  he  was  some  acquainted 
with  T.  T.  Church's  handwriting,  and  on  cross-examination  he 
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stated  that  he  was  some  acquainted  with  Mr.  Church's  hand- 
writing ;  that  he  had  not  a  great  deal  of  acquaintance  with  it, 
if  any^  before  he  saw  that  letter,  and  could  not  say  he  had  seen 
him  write  before ;"  that  "  his  occupation  had  always  been  that 
of  a  laborer ;"  and  to  the  question  put  to  him  whether  he  had 
been  accustomed  to  inspect  handwriting,  he  replied  that  he  had 
not ;  that  he  could  write  and  read  writing ;  that  previous  to  see- 
ing the  letter  above  mentioned,  he  could  not  say  that  ho  had 
seen  the  said  Church  write,  and  had  seen  none  of  it  since,  ex- 
cept two  letters  written  by  the  said  Church  to.  the  witness  while  in 
Benson,  Vt.,  one  dated  January  18,  and  the  other  January  29, 

■ 

1864,  which  letters  the  witness  had,  and  produced  at  the  trial. 
The  letter  in  question  was  not  produced  at  the  trial,  but  its 
loss  was  proved  to  the  satisfaction  of  the  court.  The  plaintiff 
introduced  one  Bronson,  who  testified  as  to  the  contents  of  the 
letter,  but  gave  no  evidence  as  to  its  authenticity.  The  testimony 
of  Sanders,  above  recited,  was  all  the  testimony  given  upon  the 
question  as  to  whether  or  not  Church  wrote  the  letter  in  question. 
The  defendant  insisted,  and  requested  the  court  to  charge  the 
jury,  that  the  evidence  on  the  part  of  the  plaintiff  touching  the 
authenticity  of  the  pretended  letter  from  Church  to  Smith,  is  not 
sufficient  to  justify  the  court  in  leaving  the  question  of  its  authen- 
ticity, or  of  its  contents,  to  the  jury ;  and  that  the  testimony  of 
Sanders  respecting  the  authenticity  of  said  pretended  letter, 
should  be  laid  out  of  the  case.  The  court  refused  this  request. 
In  this  we  think  there  was  error.  The  testimony  of  Sanders 
had  no  legal  tendency  to  prove  that  the  letter  in  question  was 
written  by  Church.  The  witness  spoaks  of  it  as  a  letter  from  T. 
T.  Church,  evidently  because  that  name  was  at  the  bottom  of  it, 
and  not  as  an  expression  of  an  opinion  or  a  belief  that  it  was 
in  his  handwriting ;  for  he  had  no  knowledge  or  information  that 
would  enable  him  to  have  such  an  opinion  or  belief  as  would 
be  admissible  as  evidence  on  the  question.  At  the  time  when  he 
saw  the  letter  referred  to,  he  had  not  seen  Church  write,  and  had 
no  acquaintance  with  his  handwriting,  or,  as  the  witness  expresses 
it,  "  not  a  great  deal,  if  any,"  which  is  equivalent  to  saying  that 
he  had  no  such  knowledge  as  would  enable  him  to  speak  as  to 
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the  genuineneis  of  the  signature  at  that  or  any  future  time.  When 
the  witness  was  on  the  stand,  he  had  never  seen  Church  write, 
and  had  no  further  acquaintance  with  his  handwriting  than  that 
derived  from  having  received  two  letters  from  Church,  which 
he  had  before  him,  and  which  were  conceded  to  be  in  Church's 
handwriting.  Suppose  the  letter  in  question  had  also  been  pres- 
ent, would  he  have  been  a  competent  witness  to  testify  to  its 
genuineness  by  comparing  it  with  the  others  ?  He  is  not  an  ex- 
pert ;  is  wholly  unaccustomed  to  examine  and  compare  writings  ; 
and  has  no  knowledge  except  such  as  any  one  would  acquire 
who  should  look  at  the  genuine  letters.  But  that  is  not  the  ques- 
tion here  ;  the  letter  in  question  was  not  present,  and  the  wit- 
ness had  nothing  with  which  to  compare  the  letters  before  him, 
except  his  recollection  of  the  letter  which  he  had  seen  but  once 
before,  for  a  moment,  and  that  years  before.  Manifestly,  the 
witness  could  have  no  opinion  on  the  subject,  and  did  not  ex- 
press any.  To  admit  such  evidence,  would  be  going  further  than 
any  adjudged  case  to  which  our  attention  has  been  called,  and 
further  than  we  think  it  would,  be  safe  to  go.  We  think  the  wit- 
ness should  have  such  knowledge  of  the  handwriting  as  would 
enable  him  to  form  some  opinion  of  its  genuineness  at  the  time 
when  he  sees  it.  In  Magee  v.  Ottbom,  32  N.  Y.  009,  much  re- 
lied on  by  the  i)laintiir,  the  question  was  as  to  the  genuineness 
of  Osborn's  signature  to  a  bond  which  was  lost.  The  witness, 
who  was  an  attorney,  testified  to  having  seen  the  bond,  and,  to 
his  Ijcst  recollection,  that  he  had  seen  Osborn  write  on  several 
occasions  when  he  executed  papers  in  the  witness's  oflBce,  and 
thus  became  acquainted  with  his  signature,  and  that  wlien  he  saw 
the  bond  he  recognized  it  at  the  time,  as  a  genuine  instrument. 
The  court  say  the  evidence  is  not  only  admissible,  but  strong  evi- 
dence in  support  of  the  instrument ;  but  that  case  is  wholly  un- 
like the  present. 

The  defendant  also  requested  the  court  to  charge  the  jury,  that 
the  receipt  executed  by  the  plaintifl'  is  prima  facie  evidence  that 
the  8120  was  accepted  by  him  in  full  satisfaction  of  his  claim, 
and  that  the  burden  is  on  the  plaintiff  to  show  that  it  was  not  so 
received.  The  court  declined  so  to  charge,  but  did  charge  that, 
31 
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''  if  the  plaintiff  received  the  8120  in  full  of  all  claim  for  bounty 
on  the  town,  it  is  a  full  settlement,  and  the  plaintifl'  cannot  re- 
cover; and  that  tlie  receipt  tends  to  show  a  settlement  in  full, 
but  that  it  is  not  conclusive ;  that  a  receipt  may  be  explained 
and  contradicted  by  testimony  of  witnesses."  •  This  charge,  we 
think,  does  not  give  the  defendant  the  full  benefit  of  the  legal 
effect  of  the  receipt.  Speaking  of  it  as  a  piece  of  evidence  tend- 
ing to  sliow  a  settlement  in  full,  leaves  the  jury  to  infer  that,  of 
itself,  it  is  not  sufficient  to  make  out  a  pnma  facie  defence,  hut 
that  the  defendant  must  show  somethirg  more ;  whereas,  the  re- 
ceipt, of  itself,  is  a  full  and  [)erfect  defence  prima  facie^  and 
casts  upon  the  plaintiff  the  burden  of  explaining  it,  or  in 
some  way  destroying  its  effect  by  his  proof.  The  question  here 
is  precisely  like  that  decided  in  Stephms  v.  Thompiton^  28  Vi.  77, 
and  the  decision  in  that  case  must  govern  this. 

The  charge  of  the  court  as  to  the  authority  of  Church,  was  in 
accordance  with  several  adjudged  cases  in  this  state,  and  we  see 
no  error  therein. 

Judgment  reversed,  and  case  remanded. 


Deborah  IlATnAWAY  v.  Lot  Hathaway's  Estate, — Henry  W. 

Hathaway,  appellant.* 

(S.  C.  44,. 658.) 

Ante-Nuptial  Agreement.      Barring  of  Bower  and  HomeMead. 

Power  of  Probate  Court. 


Tho  plaintiff  iras  the  second  wife  of  the  intestate,  who  died  without  isue  of  their 
riage.  An  ante-naptial  aKrooment  was  entered  into  between  them,  whereby  a  peonni- 
ary  prorision  was  made  for  her  in  lieu  of  dower,  and  whereby  slie  covenanted  to  claim 
no  share  in  his  estate  otherwise  than  according  to  the  provisions  of  said  agroetnoat. 
The  plaintiff  did  not  elect  to  waive  tho  provision  made  for  her  by  said  agreement,  bat, 
indnced  by  the  firaud  and  artifice  of  the  only  son  and  solo  hoir  of  the  intestate,  accepted 


*Thi8  case  was  heard  at  the  t^noral  term  in  November  1672,  and  decided  at  the  fc^i^or&l 
term  in  October  1873. 
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and  paoeired  the  same  in  ftUl  of  all  claim  a^i-j9t  said  estate .  and  retained  the  same 
without  offering  to  restore  it  to  the  esraie.  Heid^  that  the  plaintiil  was  tliereby  barred 
of  dower  and  homeatead. 

HrU^  al90,  that  without  waiver  of  said  provision,  and  notice  of  it  in  writing,  the  probate 
eonrt  had  no  power  to  decree  the  plaintiff  homestead  and  dower,  alUiough  said  provis- 
ion wad  wholly  iaadeqoate  lor  her  support. 

The  probate  eourt,  on  the  |>laintiff'8  application,  caused  homeiitead  and  dower  to  be  set 
out  to  her,  fiom  whieh  proceedintj:  tliis  appeal  was  taken.  Htldt  that  although  such 
proceeding  might  be  oonsidered  as  eqnivaiont  to  a  decision  that  said  provision  was  not 
aoffieieot  for  her  support,  and  to  an  extension  of  the  time  for  making  election ;  yet, 
that  it  oould  not  supply  the  indispensable  requisites  of  election,  waiver,  and  notioe 
thweof  in  writing  to  the  probate  court,— act£  to  be  done  by  the  plaintiff. 

Appeal  from  a  decree  of  the  probate  court  for  the  district  of 
Washington,  setting  oujt  to  the  plaintifl*  homestead  and  dower  in 
the  estate  of  the  said  Lot  Hathaway. 

The  defendant  pleaded  two  several  pleas  in  bar.  The  first  plea 
alleged  that  the  said  Deborah  was  the  second  wife  of  the  said  Lot, 
and.  had  no  children  by  the  said  Lot ;  that  prior  to  their  marriage 
they  entered  into  an  ante-nuptial  agreement  of  the  tenor  follow- 
ing : 

"  This  indenture,  made  and  concluded  upon  between  Lot  Hathsr 
way,  of  East  Montpelier,  in  the  county  of  Washington,  and  state 
of  Vermont,  and  Deborah  LTowlaud,  of  the  same  place,  in  con- 
sideration of  a  marriage  to  be  had  and  solemnized  between  him, 
the  said  Lot  Hathaway,  and  the«said  Deborah  Howland,  docs  for 
himself,  his  heirs  and  assigns,  covenant,  grant,  and  agree  to,  with 
the  said  Deborah  Howland,  her  heirs  and  a^^signs,  that  the  said 
Lot  Hathaway,  his  heirs  and  assigns,  shall  and  will  forever  here- 
after stand  seized  of  the  sum  of  three  hundred  dollars  to  the  uses 
following,  that  is  to  say,  to  the  use  of  said  Lot  Hathaway  for  and 
during  the  term  of  his  natural  life,  and  after  his  marriage  with 
the  said  Deborah  Howland,  and  after  his  decease,  to  her  use  dur- 
ing her  natural  life — for  her  jointure,  and  in  lieu  and  satisfaction 
of  her  dower  in  his  estate  ;  and  the  said  Del)oi*ah  Howland,  in 
the  consideration  for  the  above  mentioned  three  hundred  dollars 
10  be  paid  to  her  out  of  the  estate  of  the  said  Lot  Hathaway, 
does  for  herself,  her  heirs  and  executors  and  administrators,  cove- 
nant and  agree  with  the  said  Lot  Hathaway,  that  the  sum  of  three 
hundred  dollars  shall  be  in  full  satisfaction  of  her  dower  in  his 
estate,  if  she  shall  survive  him  after  said  marria«re  be  had,  and 
she  shall  survive  him  after  said  marriat^e,  and  if  j-aid  marriage  be 
had,  and  she  shall  survive  him,  that  slie  will  not  claim  any  share 
of  his  estate  otherwise,  unless  some  part  thereof  be  given  to  her 
by  his  will,  or  some  act  done  hy  him  alter  the  execution  hereof. 
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"  In  witness  whereof  the  i)arties  to  these  presents  hereunto  set 
their  hands  and  seals,  this  25th  day  of  April,  1853. 

Witness, 
George  Rowland,     )  Lot  Hathaway,         [l.  s.] 

Lemuel  C.  Lawson,  > 
Lucy  A.  Gallison.    )  Okborah  Uowland.   [l.  s.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of 

"  Putnam  McKnkhit,  Justice  of  Peace.'" 

That  on  the  10th  day  of  May,  185-^,  the  said  Deborah  and  the  said 
Lot  intermarried,  and  that  said  Lot  died  intestate  on  the  6th  day  of 
May,  1866,  without  having  in  any  manner  altered  or  modified  the 
provisions  of  said  agreement;  that  afterwards,  to  wit,  on  the  12tb 
day  of  May,  1866,  the  said  Henry  W.  Hathaway,  only  son  and  sole 
heir  of  the  said  Lot,  proceeded  to  assume  and  pay  the  debts  of  the 
said  Lot,  and  to  take  possession  of  his  proj)erty  as  such  heir,  and 
that  he  then  and  there  settled  and  adjusted  with  the  said  Deborah, 
her  claims  upon  the  property  and  estate  of  the  said  Lot,  and  that 
the  said  Deborah  then  and  there  claimed  of  said  estate,  the  ful- 
filment of  the  stipulations  in  her  behalf  in  said  agreement  con- 
tained, and  nothing  else  ;.that  the  said  Henry,  acting  for  and  in 
behalf  of  said  estate,  did  then,  and  there  pay  to  the  said  Deb- 
orah the  sum  of  three  hundred  dollars,  which  she  then  and  there 
received  in  full  payment  and  discharge  of  all  her  claims,  rights, 
and  dues  under  and  by  the  provisions  of  said  agreement,  and  in 
full  payment  and  discharge  of  all  her  claim  upon  the  property  of 
said  estate.  The  second  plea,  in  addition  to  the  allegations  con- 
tained in  the  first  plea,  alleged  that  the  said  Deborah,  in  consid- 
eration of  said  sum  of  three  hundred  dollars  paid  to  her  as  afore- 
said, and  of  the  further  sum  of  fifty  dollars,  and  the  household 
furniture  of  said  Lot,  of  the  value  of  one  hundred  dollars,  paid 
to  her  by  the  said  Henry  in  behalf  of  said  estate,  did  sign,  exe- 
cute, and  deliver  to  the  said  Henry,  an  assignment  and  release  of 
all  her  claim,  right,  title,  and  interest  in  and  to  all  the  personal 
estate  of  the  said  Lot,  except  the  household  furniture  and  effects 
and  the  clothing  of  the  deceased,  and,  also,  for  the  same  considera- 
tion, duly  executed  and  delivered  to  the  said  Henry,  a  quit-claim 
deed  of  all  the  real  estate  of  which  the  said  Lot  died  seised ;  that 
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on  the  13th  daj  of  September,  18(56,  Addison  Peck  was  appointed 
administrator  of  the  e>tatc  of  said  Lot,  hy  the  probate  court  for 
the  district  of  Washington  ;  that  said  Peck,  administrator  as  afore- 
said, under  the  license  of  said  court,  proceeded  to  sell  the  per- 
sonal pro|)erty,  and  a  portion  of  the  real  estate  of  which  the  said 
Lot  died  seized,  to  pay  the  debts  of  the  said  Lot  which  had  not 
been  paid  by  the  said  Henry;  that  after  i)aying  all  del)ts,  and 
fully  settling  said  estate,  and  after  due  notice,  tlie  said  Peck,  ad- 
ministrator as  aforesaid,  on  the  oth  day  of  November,  1807,  set- 
tled his  final  account  as  such  administrator,  and  was  then  and 
there  discharged  by  said  court  as  such  administrator, — of  all 
which  the  said  Deborah  then  and  there  had  full  notice  ;  that  the 
said  Deborah,  not  having  waived  the  provisions  made  for  her  in 
said  ante-nuptial  agreement  or  the  provisions  made  for  her  in 
lieu  of  dower  and  the  provisions  of  law,  on  tiie  12th  day  of  Feb- 
ruary. 1808,  and  not  before,  jjreforred  her  said  petition  to  be  al- 
lowed dower  and  homestead  in  the  estate  of  said  Lot ;  that  the 
said  Deborah  had  ever  retained  the  money  and  pro|)erty  so  paid 
to  her  as  aforesaid  by  the  said  Henry,  and  had  nev..r  given  notice 
to  the  said  Henry,  or  to  the  rej)resentatives  of  said  estate,  of  any 
purpose  or  wish  on  her  part  to  rescind  or  waive  said  contracts,  as- 
signments, release,  and  deed ;  but,  on  the  contrary,  had  affirmed 
the  same. 

The  replication  to  the  first  plea,  admitted  the  agreement  as 
therein  alleged,  but  averred  that  the  provisions  therein  made  for 
the  plaintifif,  were  not,  at  the  time  of  the  death  of  the  said  Lot,  a 
sufficient  provision  for  her  comfortable  support  during  life,  and 
that,  no  letters  of  administration  having  been  taken  on  said  estate, 
she  made  application  to  the  probate  court  for  homesteml  and  dower 
to  be  set  out  to  her  in  said  estate  ;  that  the  probate  court  had 
jurisdiction  of  said  matter,  and  the  said  llenry  appeared  before 
said  court,  and  objected  to  her  application  on  the  ground  of  said 
ante-nuptial  agreement,  and  that,  on  full  hearing,  said  court  ad- 
judged that  said  provisions  were  not  a  sufficieiit  provision  for  her 
comfortable  support  during  life,  and  ordered  and  decreed  that  she 
was  entitled  to  a  homestead  in  said  estate,  and  appointed  a  com- 
mittee to  set  out  the  same.     To  so  much  of  the  second  plea  as 
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relates  to  said  ante-nuptial  agreement,  the  plaintiflF  replied,  ad- 
mitting said  agreement,  but  averred  that  the  same,  at  the  time  of 
the  death  of  the  said  Lot,  was  not  a  sufficient  provision  for  her 
comfortable  support  'during  life  ;  that  the  said  Lot  died  possessed 
of  a  large  estate,  amounting  to  many  tliousand  dollars  after  the 
payment  of  all  debts  ;  that  while  said  administration  account  was 
in  process  of  settlement,  and  before  the  final  settlement  thereof, 
to  wit,  on  the  17th  day  of  June,  1867,  the  plaintifiF  made  appli- 
cation to  said  probate  court  to  have  dower  and  homestead  set  out 
to  her,  and  that  such  proceedings  were  therein  had,  that  said 
court,  upon  legal  notice  to  all  parties  interested,  and  after  full 
hearing,  adjudged  and  decreed  that  the  plaintiflF  was  entitled  to 
dower  and  homestead  in  said  estate,  and  appointed  commission- 
ers, who  set  out  the  same  according  to  law  ;  that  the  plaintiiT  was 
induced  to  receive  said  sum  of  money  so  as  aforesaid  paid  to  her, 
by  the  fraud,  artifice,  and  connivance  of  the  said  Henry,  and  by 
his  falsely  and  deceitfully  representing  to  the  plaintiff  that  that 
sum  was  all  she  would  ever  be  entitled  to  out  of  said  estate  ;  that 
the  probate  court  had  before  it  on  the  hearing  last  aforesaid, 
the  release  and  deed  in  said  plea  mentioned,  and  then  adjudged 
that  the  provisions  of  said  ante-nuptial  agreement  were  not  a  suf- 
ficient provision  for  the  comfartable  support  of  the  plaintiflT  dur- 
ing life.  To  so  much  of  said  plea  as  relates  to  the  release  and 
deed  therein  mentioned,  the  plaintiflF  replied,  that  her  signatui'e 
thereto  was  obtained  by  fraud,  intimidation,  and  duress,  and  that 
at  the  time  of  the  execution  thereof,  she  was  unlawfully  impris- 
oned by  the  said  Henry,  and  others  in  collusion  with  him,  and  de- 
tained in  prison,  and  by  threats  and  intimidation  prevented  from 
seeing  and "  consulting  friends  as  to  her  rights ;  that  the  said 
Henry  represented  to  her  that  said  writings  were  only  a  release 
of  her  right  to  the  personal  estate  of  the  said  Lot,  which  he 
well  knew  to  be  false. 

The  defendant  filed  a  general  demurrer  to  the  first  and  second 
replications,  and  rejoined  to  the  third,  that  the  plaintiflF  volun- 
tarily, and  of  her  own  free  will,  executed  said  release  and  deed ; 
without  this,  that  her  signature  was  obtained  thereto  by  fraud,  Ac. 

The  court,  at  the  March  term,  1872,  Peck,  J.,  presiding,  sus- 
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tained  the  demurrer,  and  adjudged  the  replications  insufficient,  and 
rendered  judgment,  pro  forvia^  for  the  defendant,  denying  the 
prayer  of  the  petition.     Exceptions  by  the  plaintiff. 

Randall  ^  Durante  for  the  plaintiff. 

The  first  question  is,  whether  the  probate  court,  having  the 
parties  and  subject-matter  fully  before  them,  could,  as  the  repli- 
cation alleges,  decide  that  the  plaintiff  had  not  sufficient  support. 
This  was  clearly  in  the  discretion  of  the  court,  and  cannot  be  r';- 
rised.  No  issue  is  anywhere  tendered  in  regard  to  the  very  point 
on  which  the  court  below  decided  the  case,  to  wit,  §§  5  &  6,  ch.  55, 
Gen.  Sts.,  and  as  amended  by  act  of  1804.  All  intendments 
should  be  in  favor  of  the  validity  of  the  judgment  of  the  probate 
court,  it  having,  as  is  alleged,  all  the  papers  before  it,  and  the 
county  court  had  only  a  simple  issue,  well  defined  by  the  plead- 
ings. Admrs,  of  Tryon  v.  Tryon  et  ah,  16  Vt.  313.  If  the  pro- 
bate court  has  chancery  power,  as  we  say  they  have,  was  not  their 
decision  correct  ?  Heir%  of  Adams  v.  Adams  et  al.  22  Vt.  50 ; 
McClary  et  al,  v.  Bixhy^  admr.  36  Vt.  254  ;  40  Mass.  108. 

We  grant  that  the  anto-nuptial  contract  was  properly  before 
the  oouft,  and  we  insist  that,  by  its  very  terms,  the  homestead 
was  not  in  any  way  affected  by  it ;  for  the  contract  says  that 
the  three  hundred  dollars  is  "  in  lieu  and  satisfaction  of  dower 
in  his  estate,"  and  recites  just  what  she  did  relinciuish.  The 
homestead  is  an  estate  in  fee,  vesting  in  the  widow  at  the  death  ; 
and  in  order  to  deprive  her  of  it,  the  proof  should  be  clear  and 
unequivocal.  The  object  of  the  statute  was  to  save,  not  to  de- 
stroy. Aldis,  J.,  in  Meech  v.  Estate  of  Meech^  37  Vt.  414. 
But  it  is  claimed  that  the  appellee  has  waived  her  right  to  the 
homestead.  We  answer,  if  it  was  an  estate  in  fee  (as  it  was), 
then  it  does  not  matter  when  it  was  set  out.  Doane  v.  Heirs  of 
Doane.  33  Vt.  649.  If  the  homestead  was  not  included  in  the 
marriage  contract,  she  need  not  make  her  election.  32  N.  Y. 
502;  2Denio,  430. 

Again,  liken  this  homestead  to  dower,  as  did  Aldis,  J.,  in 
MtecKs  case.  Then  we  say  that  the  writing  must  be  so  repug- 
nant to  the  homestead  right,  that  they  cannot  stand   together. 
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Douglass  v.  ITenrt/,  1  West  Va.  26  ;  8  Gratt.  83 ;  32  N.  Y.  su- 
pra ;  2  Denio,  supra  ;  7  Cow.  287,  and  notes.  The  widow  may 
be  barred  of  dower,  &c.,  under  the  proviso  of  §  6,  of  ch.  55,  of 
the  Gen.  Sts. ;  but  she  shall  have  suflBcient  provision  for  her  sup- 
port ;  without  this,  the  court  may  deny  dower. 

C,  J.  Qleason^  for  the  defendant. 

Is  the  plaintiff  entitled  to  the  provisions  "  made  in  lieu  and  sat- 
isfaction of  dower,"  and  after  that  to  d(/wcr  ?  We  submit  that 
the  statute  puts  that  question  at  rest.  Gen.  Sts.  ch.  55,  §§  5,  6. 
The  widow  is  barred  of  homestead  by  her  own  executed  con- 
tract. This  contract  is  conceded  to  be  valid.  It  is  to  be  inter- 
preted like  other  contracts — by  the  language  of  the  contract  itself. 
The  language  used  clearly  indicates  the  intent  of  the  parties, 
and  amounts  to  a  distinct  covenant,  on  her  part,  that  she  will  not 
claim  any  share  of  his  estate.  The  statute  gives  the  w'dow  a 
homestead ;  so  it  does  dower ;  and  the  distributive  share  to  the 
heir  ;  but  either  may  be  aliened  or  barred  by  the  party  otherwise 
entitled. 

We  insist  that  the  plaintiff  must  first  rescind  her  contracts,  and 
restore,  or  offer  to  restore,  the  consideration,  before  she^can  ask 
to  have  her  contract  set  aside  for  fraud.  Hunt  v.  Silk^  5  ESast, 
449 ;  Kimball  v.  Cunningham,  4  Mass.  502  ;  Conner  v.  ffender- 
son^  15  Mass.  319  ;  Ninton  v.  Young^  3  Grpenl.  30.  "He  who 
would  rescind  a  contract,  must  put  the  other  party  in  as  good  a 
situation  as  he  was  before."  CooUdge  v.  Brlgham,  1  Met.  547  ; 
Perly  v.  Balch,  23  Pick.  283 ;  Clark  v.  Baker,  5  Met  452  ;  2 
Parsons  Cont.  192,  note  o,  and  cases  cited.  "The  general  rule 
of  law  is,  that  a  contract  cannot  be  rescinded  by  one  party  for 
the  default  of  the  other,  unless  both  parties  can  be  placed  in  statu 
quo  as  before  the  contract."  Hammond  v.  Buckmaster,  22  Vt. 
375 ;  Miner  v.  Bradley,  22  Pick.  457. 

The  replication  "  that  the  probate  court  did  adjudge  and  deci'ee 
that  a  homestead  be  set,  &c."  is  of  no  force  ;  that  is  the  judgment 
appealed  from. 

It  may  be  argued  that  the  8300  may  be  applied  in  support  of 
the  widow.     We  insist  that  the  case  shows  that  it  was  not  paid 
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for  that  purpose,  but  in  execution  of  the  contract  ou  the  part  of 
the  estate,  and  that  it  was  accepted  as  such. 

The  opinion  of  the  court  was  delivered  by 

WHEEX.ER,  J.     From  the  pleadings  in  this  case,  it  appears  that 
a  pecuniary  provision  was  made  for  the  petitioner  by  her  husband, 
with  her  agreement,  before  marriage,  to  have  effect  after  his  death, 
and  was  expressed  to  be  in  lieu  of  dower,  and  that  in  the  agree- 
ment she  stipulated  not  to  claim  any  part  of  his  estate  otherwise, 
onless  some  part  thereof  should  be  given  to  her  by  his  will,  or 
some  act  done  by  him  aft^r  the  execution  thereof.     This  express 
agreement  not  to  claim  any  part  of  the  estate  otherwise  than  ac- 
cording to  the  agreement,  would  bar  her  claim  to  homestead, 
without  doubt,  unless  she  should  waive  the  provisions  of  the  agree- 
ment, and  elect  to  give  up  those,  and  take  homestead  and  other 
*  provisions  made  by  law,  instead  of  them.     Meech  v.  JEstate  of 
Meech^  37  Vt.  414.     And  this  pecuniary  provision  was,  by  express 
statute,  a  bar  to  her  claim  for  dower,  unless  she  should  make  her 
election  to  waive  it  within  eight  months  after  administration  taken, 
or  should  procure  an  extension  of  the  time  for  making  election  in 
the  probate  court,  and  make  the  election  within  the  extended  time, 
and  notify  the  court  of  her  election  in  writing.     Gen.  Sts.  412, 
§§  5,  (5.     Laws  of  1804,  No.  66,  74.     Gen.  Sts.  1870,  8:)4.    As 
she  was  not  the  first  wife,  and  there  was  no  issue,  the  probate 
court  could  deny  dower,  although  she  should  elect  and  undertake 
to  waive  the  pecuniary  provision  and  to  take  dower,  if  the  pro- 
vision was  suflSciont  for  her  comfortable  support  during  life.    Gen. 
Sts.  412,  §  6.     But  the  probate  court  had  not  power  to  give,  with- 
out waiver  of  the  pecuniary  provision  and  notice  of  it  in  writing, 
although  the  provision  was  wholly  inadequate  to  her  support. 
The  pleadings  further  show,  that  she  has  received  the  [)ecuniary 
provision  made  for  her,  and  although  they  show  that  she  was  in- 
duced to  receive  it  by  the  fraud,  artifice,  and  connivance  of  the 
administrator,  and  by  his  representing  to  her  that  this  provision 
was  all  that  she  would  ever  be  entitled  to  out  of  the  estate,  they 
do  not  show  but  that  she  has  continued  to  hold  it,  nor  that  she  has  * 
oflered  to  restore  it  to  the  estate,  nor  that  she  has  made  any  elec- 
32 
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tion  to  waive  it,  nor  that  sh^  has  procured  any  extension  of  the 
time  for  making  election  to  waive,  nor  that  she  notified  the  pro- 
hate  court  of  any  election  by  her  to  waive  this  provision  and  take 
dower  and  claim  homestead.  The  pleadings  do  show  that  the 
probat«3  court,  on  her  application,  caused  homestead  and  dow^r  to 
be  set  out  to  her,  and  this  proceeding  may,  perhaps,  he  considered 
as  equivalent  to  a  decision  that  the  provision  was  not  safiScient  for 
her  support,  and  to  an  extension  of  the  time  for  making  election. 
But  the  appeal  to  the  county  court  was  from  that  proceeding,  and 
that  appeal  is  this  case ;  and  that  proceeding  could  not  supply  the 
want  of  an  act  to  be  done  by  the  petitioner  herself,  that  was  nec- 
essary to  perfect  her  right  to  what  she  claimed  in  the  proceeding, 
and  is  still  claiming  on  the  appeal.  The  election  to  waive,  waiver, 
and  notice  of  it  in  writing  to  the  probate  court,  were  acts  to  be 
done  by  her  herself,  and  were  indispensably  requisite  to  her  right 
to  either  homestead  or  dower,  and  are  all  lacking.  The  judgment' 
of  the  county  court,  denying  the  prayer  of  the  petitioner's  '{)Ctition, 
was,  therefore,  correct.  As  the  petitioner  did  not  elect  to  waive 
the  pecuniary  provision  made  for  her  in  the  agreement  by  which 
she  agreed  not  to  claim  any  part  of  her  husband's  estate  other- 
wise, which  would  include  an  agreement  not  to  claim  homestead, 
it  is  not  necessary  to  decide  whether  by  waiver  of  the  provision 
she  could  entitle  herself  to  homestead  or  not,  as  the  statute  in  re- 
lation to  waiver  applies  to  dower  and  not  to  homestead  in  terms, 
and  there  is  no  statute  provision  expressly  giving  a  right  to  waive 
a  provision  that  is  in  lieu. of  homestead  and  take  homestead. 
Judgment  affirmed. 
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E.  L.  HiBBARD  V.  John  N.  Mills. 

Parties  to  Action  on  Contract,     Pleadings.     Duress  of  Goods. 

Evidence, 

X.  k  Co.  were  jointly  and  equally  interosted  with  the  plaintiff  in  the  contraot  declared 
upon,  at  the  time  of  the  making  thereof,  of  which  tbo  defendant  then  had  notice.  The 
plainttff  and  defendant  understood  at  th/a  time  they  made  the  contract,  that  it  wan  a 
contract  between  them,  and  not  between  the  plaintiff  ami  N.  A  Co.  on  one  part,  and 
the  defendant  on  the  other  part.  Heldj  that  the  plaintiff  could  maintain  an  action 
thereon  in  his  own  name,  without  joininji^  N.  ft  Co.  as  plaintifl^. 

The  declaration  alleged  that  the  plaintiff  employed  the  defendant  to  buy  a  certain  quan- 
tity of  butter  on  oommiiision ;  that  the  defendant  was  to  make  true  weights  thereof  in 
parebasing  the  same,  and  was  to  be  allowed  the  same  weights  he  purchased  at;  that 
the  defendant  purchafied  the  butter,  and  delivered  the  same  to  the  plaintiff,  and  was 
paid  therefor  the  amount  he  claimed  to  have  paid  to  those  of  whom  he  purchased. 
Breach,  that  the  weights  allowed  to  the  defendant  were  for  a  much  larger  amount  than 
the  wei^rbts  at  which  he  purchased,  and  tliat  the  defendant  fklsely  represented  to  the 
plaintiff  the  weights  at  which  he  purchased  the  butter,  and  thereby  procured  the  plain- 
tiff to  pay  him  a  mucL  larger  sum  than  he  was  entitled  to  receive,  whereby,  fto.  The 
defendant  requested  the  court  to  charge,  that  unless  the  plaintiff  showed  that  the 
weights  at  which  he  received  the  butter  of  the  defendant,  exceeded  the  weighte  at 
which  the  defendant  bought  the  same,  ho  could  not  recover;  which  the  court  revised. 
Htidj  error;  and  that  under  the  declaration,  the  plaintiff  could  only  recover  for  the 
exoeM  of  the  weight  of  the  butter  as  represented  by  the  defendant  and  paid  for  by  the 
plaintiff,  over  the  weight  thereof  as  purchased  and  paid  for  liy  the  defendant. 

The  defendant  had  delivered  to  the  plaintiff  the  butter  bought  for  him  on  commission  as 
aforesaid,  and  had  also  sold  and  delivered  other  butter  to  blm,  and  the  plaintiff  had 
bargained  with  the  defer.dant  for  a  large  quantity  of  iiutter  which  the  defendant  still 
bad  in  bis  possearion,  uid  the  title  to  wliicb  had  not  pasFod  to  the  plaintiff.  The  plain- 
tiff bad  advanced  money  to  the  defendant,  from  time  to  time,  on  their  butter  transao- 
tiona,  largely  in  excess  of  the  butter  he  had  received.  Under  these  oircumstanoo,  the 
plAlntiff  called  on  tbo  defendant  for  the  butter  still  in  his  possefuion,  aud  for  whioh 
there  was  a  balance  yet  due  the  defendant.  A  disagreement  thereupon  arose  as  to  the 
tferma  of  the  eontraot  The  defendant  claimed  thbt  the  plaintiff  was  to  take  the  butter 
at  the  same  weight  he  had  purchased  it  at ;  and  the  plaintiff  claimed  that  he  was  to 
liAve  it  at  its  weight  at  the  time  ol  delivery.  The  contract  in  that  respect  was  as  the 
defendant  claimed  it.  The  defendant  also  claimed  that  the  plaiotiff  should  tlien  pay 
the  balance  due  him  on  their  1>utter  tranfaotions,  and  olcse  the  business,  and  give  a 
receipt  fur  the  butter  the  defendant  then  had,  and  for  all  the  butter  tlie  plaintiff  had 
had,  including  that  bought  on  commission,  and  refViscd  to  deliver  the  Imtter  in  his 
poeeession,  unless  the  plaintiff  would  accede  to  his  claims.  The  plaintiff  finally 
concluded  to  do  so,  and  paid  the  balance  claimed,  under  prott-st,  took  the  butter  and 
gave  the  defendant  a  receipt  therefor,  and  for  all  he  had  previously  had,  and  the  re- 
ceipt expressei  that  the  butter  was  "accepted  per  invoice  delivered  to-day."  In  said 
invoice  the  butter  was  all  reckoned  at  the  weights  the  delemlant  bought  it  at.  Held^ 
that  there  was  no  duress  of  the  plaintiff^s  goods. 

Commission  merchants,  who  had  no  knowledge  as  to  the  weight  of  certain  butt^.r 
ccvDJdgned  to  them  for  sale,  except  what  thej'  derived  fVum  their  books  of  entry,  and 
froai  aoeoasts  of  sales  kept  and  made  by  those  in  their  employ,  were  not  allowed  to 
depose  thereto. 
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Assumpsit.     Plea,  the  general  issue  and  trial  by  jury,  Septem- 
ber term,  1872,  Franklin  county,  Royce,  J.,  presiding. 

The  declaration  alleged  that,  ^'  at  West  ShefTord,  in  the  Prov- 
ince of  Quebec,  on  the  23d  day  of  July,  1808,  the  plaintiff  em- 
ployed the  defendant  to  purchase  for  him  about  six  hundred  tubs 
of  butter,  for  which  the  defendant  was  to  pay  not  to  exceed  twenty 
cents  in  silver  per  pound,  and  the  defendant  was  to  make  true 
and  accurate  weights  in  purchasing  the  same,  and  such  weights  as 
were  allowed  by  defendant  to  those  of  whom  lie  should  purchase 
said  butter,  should  be  allowed  to  the  defendant;  of  which  wei»^bts 
the  defendant  was  to  render  a  true  and  accurate  statement,  and 
the  plaintiff  was  to  pay  said  defendant  the  sum  of  one  half  of  a 
cent  in  silver  on  each  pound,  as  compensation  and  reward  for  the 
purchase  thereof,  which  sum,  and  the  amount  so  paid  for  said 
butter,  should  be  paid  to  the  defendant  upon  the  delivery  of  the 
same  at  such  time  as  should  thereafter  be  agreed  uf)on.     And  the 
defendant  agreed  to  be  so  employed  by  said  plaintiff;  and  in  per- 
suance  thereof,  the  defendant,  thereafterwards,  ])urchased  for  the 
plaintiff  about  six  hundred  tubs  of  butter,  and  delivered  the  same 
to  the  plaintiff,  and  was  paid  therefor  the  sum  he  claimed  to  have 
paid  the  persons  of  whom  he  purchased  the  same,  and   was  also 
paid  as  compensation  the  sum  of  one  half  of  a  cent  for  each  pound 
so  purchased.     And  the  plaintiff  avers,  that  the  weights  allowed 
by  the  plaintiff  to  the  defendant,  were  for  a  much  greater  amount 
than  those  the  defendant  allowed  to  those  of  whom  he  purchased, 
and  exceeded  by  a  great  many  pounds  the  actual  weights  thereof, 
to  wit,  the  amount  of  two  thousand  pounds ;  and  the  plaintiff  avers 
that  the  defendant,  contriving  to  injure  the  plaintiff,  rendered  to 
the  plaintiff  an  incorrect  statement  of  the  weights  of  the  butter 
he  purchased,  and  so  procured  the  plaintiff  to  pay  him  a  much 
larger  sum  of  money  than  the  defendant  was  justly  entitled  to  on 
delivery  thereof  as  aforesaid,  which  money  the  plaintiff  did  so 
pay  to  the  defendant,  whereby,"  &c. 

The  plaintiff*  introduced  testimony  tending  to  show,  that  on  the 
23d  of  July,  I8ti8,  at  West  Shefford,  in  Canada,  he  purchased  of 
the  defendant  about  400  tubs  of  butter,  at  twenty  cents  in  silver 
per  pound ;  that  afterwards,  on  the  same  day,  he  employed  the 
defendant  to  purchase  for  him  from  400  to  GOO  other  tubs  of  hiitr 
ter,  at  twenty  cents  in  silver  per  pound,  the  defendant  to  receive 
as  commission,  one  half  of  a  cent  per  pound ;  that  he  went  into 
the  defendant's  cellar,  and  examined  some  of  the  weights  at 
which  the  defendant  had  purchased  the  butter,  and  that  it  was 
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agreed  that  the  butter  so  to  be  j)urchased,  was  to  be  delivered  by 
the  defendant,  and  paid  for  by  the  plaintiff  at  the  weights  at  which 
the  defendant  purchased  it  of  the  persons  of  whom  he  purchased  ; 
and  the  defendant  testified  to  this  agreement.  The  plaintiff's 
testimony  further  tended  to  show,  that  said  butter  was  to  be  deliv- 
ered and  paid  for  when  it  should  be  purchased ;  and  the  proof 
showed  that  it  was  either  [Hirchased  on  said  2»M  of  July,  or  within 
one  week  thereafter.     The  plaintiff  testified  as  follows: 

"  S.  C.  Noble  t^'  Co.  were  jointly  and  equally  interesited  with 
me  in  this  contract  by  which  Mr.  Mills  was  to  j)urchase  the  butter 
on  commission,  as  I  liavc  stated,  and  also  in  the  purchase  made 
on  the  23d  of  July,  and  in  the  butter  purchased  of  Mills  in 
August  of  the  same  year.  They  paid  their  share  of  the  money, 
and  shared  profit  and  loss.  I  informed  Mr.  Mills  on  the  23d  day 
of  July,  ISOS,  when  I  purchased  the  butter,  that  S.  C.  Noble  &  Co. 
were  equally  and  jointly  interested  with  me  in  the  contract  I  then 
made  with  him.     I  told  him  wliat  their  interest  was." 

The  plaintiff  afterwards  requested  the  privilege  of  exi)laining 

his  testimony  on  this  point,  was  permitted  to  explain,  and  testified 

as  follows : 

"  I  did  not  inform  Mills  at  the  time  the  trade  was  made  on  the 
23d  day  of  July,  1808,  of  the  interest  which  S.  C.  Noble  &  Co. 
had  in  the  contract ;  but  I  informed  him  soon  afterwards." 

On  this  point  the  defendant  testified  in  chief  as  follows : 

''  Mr.  Ilibbard  told  me  when  he  purchased  the  butter  on  the 
23d  of  July,  1808,  that  S.  C.  Noble  &  Co.  had  a  joint  and  equal 
interest  with  him  in  the  contract." 

And  on  cross-examination : 

"  I  would  not  say  he  told  me  on  that  day,  it  might  have  been 
afterward,  but  it  was  before  the  delivery  of  the  butter." 

It  appeared  that  the  firm  of  S.  C.  Noble  &  Co.  consisted  of  S. 
C.  Noble  and  S.  C.  Noble,  Jr.  It  also  ap])eared  that  all  the  bills 
made  by  defendant  were  made  to  the  plaintiff',  and  the  plaintiff's 
evidence  tended  to  show  that  when  some  difiiculty  had  arisen  about 
the  setilement,  Mr.  Noble,  one  of  said  firm,  spoke  to  the  defendant 
about  the  matter,  to  whom  the  defendant  replied  that  he  had  noth- 
ing to  do  with  him  in  the  matter ;  that  he  knew  no  party  to  the 
transactions  except  the  plaintiff*.     The  defendant  testified  that  he 
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had  no  recollection  of  having  any  such  conversation  with  Mr. 
Noble. 

The  defendant  insisted  that  whether  he  was  told  at  the  time 
the  contract  was  made,  or  afterwards,  as  the  testimony  tended  to 
show,  of  the  interest  which  S.  C.  Noble  &  Co.  had  in  the  matter, 
the  suit  could  not  be  maintained,  because  of  the  non-joinder  of 
said  firm.  But  the  court  ruled  otherwise,  and  charged  the  jury, 
"  that  if  they  found  that  at  the  time  the  contract  was  made,  it  was 
understood  by  the  plaintiff  and  the  defendant  to  be  a  contract  be- 
tween them,  and  not  between  the  plaintiff  and  Noble  &  Co.  on 
the  one  part,  and  the  defendant  on  the  other,  then  the  action  could 
be  sustained  by  plaintiff,  if  he  sustained  his  case  by  the  necessary 
proof  in  othor  respects ;"  to  which  the  defendant  excepted. 

The  defendant  did  not  claim  that  the  weights  at  which  he  pur- 
chased the  butter,  were  greater  than  the  true  weights ;  and  on  cross- 
examination  he  testified  that  so  far  as  he  had  any  knowledge,  the 
weights  at  which  he  purchased  the  butter  were  true  and  accurate 
weights.  The  plaintiff's  testimony  tended  to  show  that  the  weights 
as  rendered  by  the  defendant  to  the  plaintiff,  were  larger  than 
the  true  weights.  It  appeared  without  dispute,  that  when  the  de- 
fendant purchased  the  butter,  he  marked  the  weights  on  the  tubs, 
both  the  gross  weight  and  the  tare  ;  that  some  time  during  the  first 
half  of  August,  he  had  the  butter  repacked  and  reweighed,  and 
when  it  was  reweighed,  the  marks  at  which  the  butter  was  pur- 
chased were  mostly  planed  off  the  tubs,  and  new  marks  put  on, 
and  the  marks  so  put  on  were  the  weights  rendered  to  the  plaintiff 
in  the  invoices  given  him  of  the  butter.  The  defendant  testi- 
fied that,  the  new  marks  were  in  some  instances  such  as  gave 
a  larger  net  weight  to  the  butter,  and  in  some  a  smaller,  than  the 
first  marks  ;  but,  on  the  whole,  that  they  did  not  materially  vary 
the  amount ;  that,  really,  the  aggregate  of  the  new  marks  was  less 

than  that  of  the  old. 

There  was  no  testimony  in  the  case  to  show  the  weights  at 
which  the  defendant  purchased  the  butter  of  the  persons  of  whom 
he  purchased  it.  The  defendant  insisted,  and  requested  the 
court  to  charge,  that  unless  the  plaintiff  should  show  that  the 
weights  at  which  he  received  the  butter  of  the  defendant,  ex- 
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oeeded  the  weights  at  which  the  defendant  bought  the  butter  of 
those  of   whom  he  purchased,  the  plaintiff   could  not  recover. 
The  court  ruled,  and  charged  the  jury,  that  in  this  action  the 
plaintiff's  recovery  was  limited  to  the  cause  of  action  set  out 
in   his   declaration;    that  by  the   construction  which  the   court 
gave  to  the  declaration,  the  parts  of  the  statement  referring  to 
the  weights  at  which  the  defendant  purchased  the  butter,  were  a 
clause  inserted  in  the  declaration  for  the  benefit  of  the  defend- 
ant ;  and  that  the  plaintiff  could  recover  in  this  action  for  the 
difference  between  the  weights   as  rendered   to  him  by  the  de- 
fendant, and  the  true  weiglits  of  the  butter  delivered,  when  de- 
livered ;  and  that  if  the  plaintiff  showed   to  the  satisfaction  of 
the  jury  that  the  weights  rendered  to  the  plaintiff  by  the  defend- 
ant were   greater   than   the  actual   weights  of   the    butter,  the 
plaintiff  was  entitled  to  recover  the  balance  of  money  paid  for 
such  excess  of  weights,  and  the  interest  thereon.      Upon  this 
point,  after  stating  the  contract  as  declared  upon,  and  reciting 
8ome  of  the  averments  of  the  declaration,  the  court  charged  the 
jury  as  follows:  "  The  plaintiff  further  avers  that  the  defendant 
did  not  return  just  weights  of  the  butter — the  weights  he  gave 
the  persons  of  whom  he  purchased  it — and  alleges  that  the  weights 
allowed  by  the  plaintiff  to  the  defendant,  were  for  a  much  greater 
amount  than  those  the  defendant  allowed  to  those  of  whom  he 
purchased,  and  exceed  by  a  great  many  pounds  the  actual  weights 
thereof,  to  wit,  the  sum  of  two  thousand  pounds.     The  plaintiff 
does  not  go  for  that  cause  of  action,  if  it  may  be  deemed  an  inde- 
pendent cause  of  action,  because  he  does  not  show  by  his  proof, 
that  the  weights  at  which  he  purchased  it  of  other  persons,  were 
variant,  so  far  as  to  predicate  the  right,  of  recovery  upon  those 
allegations.     But  he  goes  on  further  to  aver  in  his  declaration  : 
'  And  the  plaintiff  avers  that  the  defendant,  contriving  to  injure 
the  plaintiff,  rendered  to  him  an  incorrect  statement  of  the  weights 
of  the  butter  he  purchased,  and  so  procured  the  plaintiff  to  pay 
him  a  much  larger  sum  of  money  than  the  defendant  was  justly 
entitled  to  on  delivery  thereof  as  aforesaid.' 

"  Under  this  declaration,  the  plaintiff  was  to  have  the  butter  at 
the  actual  weights,  irrespective  of  the  weights  at  which  the  de- 
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fcndant  bought  it.     It  was  claimed  in  argument,  that  he  was  to 
take  it  at  the  weights  at  which  the  defeiidaQt  bought  it.     I  don't 
think  that  is  a  fair  construction  to  put  upon  this  declaration.     J 
think  the  rights  of  the  parties  are  to  be  determined,  as  far  as  the 
weights  are  concerned,  by  the  actual  weights  at  the  time  the  butr 
ter  was  to  be  delivered,  and  I  so  instruct  you  for  the  purposes  of 
this  trial.     If  the  contract  was  as  Mills  claims  it,  that  the  but- 
ter was  to  be  delivered  in  a  week,  what  was  the  duty  of  Hibbard 
about  it  ?     It  was  his  duty  to  take  the  butter  at  what  it  weighed 
at  the  end  of  the  week, — at  the  time  that  he  was  to  take  it, — ^and 
if  Mills  was  ready  to  give  him  the  true  weight  at  the  time  when 
the  butter  was  to  be  delivered,  he  fulfilled   the  obUgation  on  his 
part,  as  far  as  the  weight  was  concerned.     Hence  this  question  of 
shrinkage  comes  in.  *  *  *  If  you  find  that  it  will  shrink,  you 
have  yet  to  determine  how  much  it  will  shrink  at  a  given  period 
of  time,  because  Mills  fulfilled  his  obligation  when  he  weighed 
that  butter,  if  he  did,  and  when  he  was  ready  to  give  weights  at 
the  time  Hibbard  was  to  take  the  butter.     Hence,  after  that  time, 
was  there  any  shrinkage  upon  this  butter  ?  If  there  was,  it  would 
not  be  for  Mills  to  lose  that  shrinkage — it  would  be  for  Hibbard." 
To  which  ruling  and  charge,  the  defendant  excepted. 

The  plaintiff's  testimony  further  tended  to  show,  that  the  de- 
fendant purchased  under  said  contract  330  tubs  of  butter.  The 
defendant's  evidence  tended  to  show  that  said  330  tubs  of  butter 
were  not  bought  by  him  on  commission  for  the  plaintiff,  but  were 
sold  by  him  to  the  plaintifi".  It  appeared  that  on  the  10th  of  Sep- 
tember, 18G8,  the  plaintiff  purchased  of  the  defendant  about  700 
more  tubs  of  butter,  making  in  all,  with  the  330  tubs,  1,572  tubs. 

About  the  first  day  of  September,  18G8,  tlie  plaintiff,  by  letter, 
ordered  the  330  tubs  shipped  to  him  at  St.  Albans,  and  they  were 
shipped  accordingly,  and  arrived  at  St.  Albans  about  the  4th  of 
said  September,  and  the  defendant  sent  an  invoice  with  the  butter. 
The  plaintiff  then  examined  and  wciglied  some  of  the  butter,  and 
compared  the  weights  with  the  weights  then  on  the  tubs,  which 
were  the  weights  put  on  when  the  defendant  caused  the  butter  to 
be  re  weighed  as  aforesaid.  The  plaintifi'  received  the  butter 
without  objection,  shipped  it  to  Boston,  where  the  greater  part  of 
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it  was  sold  within  about  three  weeks  after  it  was  shipped  to  St. 
Albans.  It  appeared  that  after  the  contract  on  the  2^kl  of  July, 
the  plaintiff,  at  diflerent  times,  paid  money  to  the  defendant  on 
account  of  the  butter  transaction,  so  that  previous  to  the  delivery 
of  the  ^^^iO  tubs,  the  amount  of  that  butter  was  more  than  paid 
for.  There  was  no  evidence  that  there  was  any  payment  for  that 
specific  lot  of  butter,  but  the  payments  were  made  on  the  general 
account  of  all  the  butter  transactions.  The  defendant  rc«juested 
the  court  to  charge,  that  if  the  jury  found  the  butter  was  paid  for, 
and  so  shipped  and  received  without  objection,  the  plaintiff  could 
not  recover.  The  court  declined  so  to  charge  ;  to  which  the  de- 
fendant excepted 

The  plaintiff's  testimony  further  tended  to  show,  that  on  or  about 
the  17th  of  October,  1868,  ho  called  on  the  defendant  at  his  home 
near  Waterloo,  in  Canada,  for  the  ixjmainder  of  the  butter  (not 
lK)oght  on  commission),  l>eing  111>2  tubs,  for  which  the  defendant 
claimed  there  was  then  due  to  him  the  sum  of  11,474.18,  and  that 
the  defendant  then  and  there  refused  to  deliver  said  butter,  or  to 
allow  the  plaintiff  to  examine  or  see  it,  unless   he  first  paid  the 
i»alance  claimed  by  the  defendant  to  be  then  due,  and  signed  the 
receipt  iiereinafler  mentioned.     It  ap|>eared  that  at  that  time  the 
plaintiff  had  advanced  to  defendant  on  account  of  the  whole  1522 
tubs  of  butter,  some  seven  or  eight  thousand  dollars  in  silver 
more  than  the  value  of  the  butter  he  had  received.     The  plaintiff's 
evidence  tended  to  show,  that  he  claimed  and  requested  to  have 
the  butter  weighed,  and  that  the  defendant  refused  to  have  it 
weighed,  and  claimed  that  the  plaintiff  should  receive  the  butter — 
the  first  purchase,  at  the  weights  made  by  defendant  when  he  re~ 
weighed  it  as  aforesaid,  and  the  last  purchase,  at  the  weights  then 
on  the  tubs,  and  that  the  plaintiff  should  lose  the  shrinkage  ;  that 
the  plaintiff  refused  to  so  receive  it,  and  denied  that  he  was  to 
lose  the  shrinkage ;  that  there  was  a  good  deal  of  talk  during 
the  two  or  three  days  next  before  the  20th  of  October :  that  the 
plaintiff  said  to  defendant,  "  You  have  tampered  with  »,he  weights 
of  the  butter,"  which  the  defendant  denied  ;  that  the  plaintiff  told 
defendant  he  wanted  a  statement  of  the  weights  at  which  the  de- 
fendant bought  the  butter,  which  the  defendant  refused  to  furnish. 
33 
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The  defendant's  evidence  tended  to  show  that  the  only  question 
in  dispute  at  that  time  was  as  to  who  should  lose  the  shiinkagc 
on  the  butter,  and  that  he  refused  to  have  the  plaintiff  interfere 
with  the  butter  in  any  manner,  until  that  question  should  l)e  set- 
tled. The  plaintiflF,  acting  upon  the  advice  of  counsel,  on  the  20th 
of  October,  told  the  defendant  he  would  pay  the  balance  claimed 
and  receive  tl.e  butter,  under  protest,  and  should  try  to  get  even 
with  him,  and  then  paid  said  balance,  and  executed  and  delivered 
to  the  defendant  a  receipt,  of  the  tenor  following : 

"  Waterloo,  Oct.  20, 1868. 
"  Received  of  John  N.  Mills  fifteen   hundred  and  twenty-two 
tubs  of  butter,  accepted  per  invoice  delivered  to-day. 

E.  L.  HiBBARD." 

The  invoice  referred  to  in  said  receipt,  was  a  bill  wherein  the 
defendant  had  charged  the  plaintiff  with  ir)22  tubs  of  butter,  with 
prices  and  weights  carried  out ;  also,  with  a  commission  of  one 
half  of  a  cent  per  pound  on  380  tubs ;  and  with  various  items 
of  expense  incurred  in  connection  with  the  butter  transactions — 
amounting  in  all  to  the  sum  of '"^17,181.99  ;  and  wherein  the  plain- 
tiff was  credited  for  cash  received  from  time  to  time  to  the  full 
amount  of  said  bill — the  last  item  of  credit  being  under  date  of 
October  20,  18G8,  for  '^  cash  in  full,"  *1,474.18. 

The  defendant  insisted,  and  rcciuested  the  court  to  charge,  that 
if  the  jury  found  the  facts  as  to  wiiat  took  place  on  the  20Lh  of 
October,  and  for  two  or  three  days  before,  as  the  testimony  tended 
to  show,  and  that  the  plaintiff  executed  said  receipt  and  received 
the  butter,  then  the  plaintiff  was  not  entitled  to  recover.  But  the 
court  refused  to  so  charge  ;  to  which  the  defendant  excepted. 

The  plaintiff  offered  in  evidence  the  depositions  of  Henry  W. 
Clark,  Ira  U.  Ballon,  and  A.  D.  Hibbard,  commission  morchauts 
in  Boston  to  whom  the  butter  was  consigned  for  sale,  to  which 
were  annexed  accounts  of  sales  rendered  by  them  respectively  to 
said  Noble  &  Co.,  the  consignors.  It  appeared  from  said  dc[>osi- 
tions,  that  the  deponents  had  no  {personal  knowledge  of  the  weight 
of  the  butter  consigned  to  them,  and  no  knowledge  thereof,  except 
what  they  derived  from  their  books  of  entry,  kept  in  due  course 
of  their  business,  and  from  said  accounts  of  sales.     The  defendant 


OCTOBER,  1873.  261 


Hibbard  v.  Mills. 


objected  to  said  depositions  and  accounts  of  sales  as  evidence  ; 
but  the  court  admitted  the  same ;  to  which  the  defendant  excepted. 
The  court  char«^ed  the  jury,  that  they  were  not  to  consider  said 
depositions  and  accounts  of  sales,  as  evidence,  unless  they  found 
that  the  dt-poneuts  had  personal  knowledge,  aside  from  inspection 
of  books  or  records,  of  the  weights  in  question,  and  that  it  was 
not  sufficient  that  the  deponents  should  testify  from  what  they  had 
seen  on  an\'  books ;  that  if  they  were  satisfied  from  examination 
of  the  depositions  that  all  the  knowledge  the  depouents  had  of  the 
matter,  was  from  examination  of  books  or  accounts  of  sales,  then 
no  weight  should  be  given  to  that  testimony  ;  but  if  they  found  that 
the  deponents  testified  from  actual  knowledge,  and  believed  their 
statements,  then  they  were  to  give  credit  to  the  testimony ;  to 
which  the  defendant  excepted.     Verdict  for  the  plaintiff. 

H.  S.  Royce^  for  the  defendant. 

The  suit  should  have  been  brought  in  the  name  of  all  the  per- 
sons from  whom  the  consideration  moved.  Barb.  Parties,  81;  War- 
defi  v.  Bunihaniy  8  V^t.  390.  The  nonjoinder  may  be  taken  ad- 
vantage of  on  the  trial.  Hall  v.  Adavis^  1  Aik.  166  ;  s.  c.  2  Aik. 
130. 

The  defendant's  request,  that  it  was  incumbent  on  the  plain- 
tiff to  show  that  the  weights  at  which  he  received  the  butter  were 
greater  tiian  those  at  which  the  defendant  purchased  it,  was  im- 
properly refused.  And  the  charge  given  upon  this  point,  which 
seems  to  involve  the  same  question,  and  in  which  the  court  gave 
a  construction  Uj  the  declaration,  is  clearly  erroneous. 

The  case  finds  that  on  the  4th  of  September,  1868,  the  butter 
mentioned  in  the  declaration  was  delivered  to  the  plaintiff  at  St. 
Albans,  upon  the  plaintiff's  order,  with  the  weights  marked  upon 
the  tubs,  corresponding  with  an  invoice  which  plaintiff  received 
with  the  butter ;  that  the  plaintiff  examined  and  weighed  the 
butter ;  received  it  without  objection  ;  paid  for  it ;  and  sold  most 
of  it  within  three  weeks  afterwards.  The  jury  should  have  been 
instructed  as  the  defendant  requested,  that  under  such  circum- 
stances, the  plaintiff  could  not  recover.  The  parties  had  equal 
knowledge,  and  the  same  means  of  knowledge,  as  to  the  weights 
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of  the  butter.  Money  voluntarily  paid  by  the  plaintifl'  uudcr  such 
circumstances,  cannot  be  recovered  back.  Evans  v.  Gall^  17  N. 
H.  573. 

On  the  20th  of  October,  after  the  claims  of  tlie  parties  had  been 
made,  and  the  facts  relating  to  them  had  been  discussed  for  three 
days,  the  plaintiff  paid  the  balance  demanded  by  the  defendant, 
and  agreed  to  n'ccivc  the  butter,  including  the  MO  tul>s,  at  the 
weights  stated  in  an  invoice  then  delivered  to  him,  which,  so  far 
as  the  330  tuos  were  concerned,  were  the  same  weights  marked 
upon  them  when  delivered.  And  the  refusal  of  the  court  to  charge 
on  this  as  requested,  and  the  charge  as  .given,  were  erroneous.  A 
party  who  has  paid  voluntarily,  under  a  claim  of  rights  shall  not 
afterwards  recover  back  the  money,  although  he  protested  at  the 
time  against  his  liability.  PreHton  v.  Boston^  12  Pick.  13  ;  aS'A^/- 
dm  V.  South  School  DiHtrict,  24  Conn.  91 ;  (>  Al)bott  Dig  308, 
§  11  ;  Benson  et  al,  v.  Monroe,  7  Cush.  131 ;  Forbes  v.  Appletun^ 
o  Cush.  117  ;    Wyman  v.  Farnfsworth,  3   Barb.  371. 

The  depositions  of  Hibbard,  Clark,  and  Ballou  should  have 
l>een  excluded.  1  Greenl.  Ev.  §  436.  The  accounts  of  sales  were 
improperly  admitted.  Peltier  v.  Seward,  12  Wend.  3St>.  To 
make  an  abstract,  or  co{)y,  ol  entries  on  a  private  book,  admissi- 
ble, it  must  be  sworn  to  Uy  the  person  who  delivered  the  goods 
and  made  the  entries.  1  Phil.  Ev  588  ;  Cooper  v.  MorrUh  4 
Yeates,  341. 

Noble  cf'  Smith  and  Befiton  ij*  Irish,  for  the  plaintilT. 

It  would  have  been  a  misjoinder,  had  Noble  <fe  Co.  been  joined 
as  plaintiffs.     Collyer  Part.  §  365. 

The  defendant  made  no  claim  that  he  allowed  greater  than 
the  true  weight  to  the  parties  of  whom  he  purchased  the  but- 
ter in  question.  He  testified  that  the  weights  at  which  he  pur- 
chased, were  identical  with  the  true  weights.  In  this  view,  he 
has  nothing  to  complain  of  in  the  charge,  that  the  plaintitt  had  the 
right  to  recover  the  money  paid  for  the  excess  of  the  weights 
rendered,  over  the  true  weights.  The  grounds  of  liability  and 
the  measure  of  recovery  upon  the  charge  as  made,  were  boih  pre- 
cisely equivalent  to  that  demanded  by  defendant  in  his  request. 
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A  verdict  will  not  be  set  aside,  unless  there  has  been  some  injus- 
tice. 

The  defendant  requested  the  court  to  charge,  that  if  the  jury  found 
that  the  butter  was  paid  for  and  shipped  in  the  manner  described, 
and  received  without  objection,  the  plaintifl*  could  not  recover. 
The  gravamen  of  this  exception  is  removed  by  ihe  fact  shown  in 
the  case,  that  the  payments  were  not  specially  applied  to  this  lot 
of  butter,  but  were  general  payments  on  account ;  more  than  the 
valoe  of  the  butter  so  delivered  ;  and  made  some  time  previous 
to  the  delivery.  This  entirely  negates  any  ])resumption  of  ad- 
justment of  weights  in  making  the  payments,  and  they  had  noth- 
iog  to  do  with  the  question  of  correctness  of  weights.  This 
exception,  then,  is  narrowed  to  the  question  of  receiving  the  but- 
ter without  objection.  The  jury  have  found  that  the  invoice 
sent  with  it,  was  a  false  account  of  the  weights.  What  state 
of  facts  will  bind  a  party  to  accept  a  false  weight  ?  This  could 
only  be  done  by  some  kind  of  estoppel.  To  elTect  this,  either 
the  plaintiff  must  have  acquired  a  l)enefit,  or  he  must  have  left 
the  defendant  to  suffer  an  injury  by  his  neglect  to  make  objection. 
Neither  of  these  was  done.  The  plaintiff's  right  to  take  and 
dispose  of  the  butter,  was  perfect  before  he  received  the  invoice. 
Mills  had  no  right  to  impose  any  conditions  upon  ics  receipt. 
The  trade  was  fully  completed  in  all  its  details  l)efore  this. 

The  rendering  of  the  bill  of  weights  could  in  no  view  vary  the 
contract.  The  plaintiff,  in  sending  the  butter  to  market  and 
selling  it,  did  what  he  had  a  right  to  do  before  the  sending  of 
the  invoice  He  received  no  benefit  from  not  making  the  objec- 
tion. If  he  had  made  it,  and  had  waited,  Mills  couhl  not  have 
refused  him  the  butter.  The  selling  of  the  butter  was  therefore 
no  estopp  :1.  Again,  neglect  to  make  objection  to  these  false 
weights,  did  not  injure  the  defendant.  This  invoice  was  not  a 
bill  of  the  weights  at  which  he  received  the  butter.  It  was  a 
bill  of  new  weights.  Notice  of  their  being  false  would  not  have 
Ijenefited  him,  because  there  was  nothing  then  for  him  to  correct 
witli  any  other  party. 

The  next  exce[)tion  relates  to  the  effect  of  the  proceedings  on 
the  20th  of  October — the  payment  of  money  and  the  giving  of  the 
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receipt.  This  payment  of  money  was  not  a  voluntary  payment, 
but  was  made  under  duress.  That  there  is  such  a  thing  as  dui-ess 
of  goods,  is  now  well  settled.  Harmony  v.  Bingham^  2  Kern. 
91) ;  Aatley  v.  Reynolds^  2  Stra.  915  ;  Shatv  v.  Woodcock^  7  B. 
&  C.  73  ;  Atlee  v.  Buckham,  7  M.  &  W.  633  ;  Chme  v,  Don- 
naly  7  Greenl.  134  ;  Fleetwood  v.  City  of  New  York^  2  Sandf. 
475 ;  Clinton  v.  Strong^  9  Johns.  370  :  Ripley  v.  Oelston^  lb. 
201  ;  Preaton  v.  City  of  Boston^  12  Pick.  13.  Of  the  same  kind 
arc  the  daily  occurring  instances  of  recovering  money  back  when 
payment  was  coerced  by  color  of  legal  proceedings,  such  as  tax- 
warrants  and  customs  seizures.  As  to  the  receipt,  the  same  rule 
that  entitles  the  party  to  lecover  back  the  money,  avoids  tlie  ef- 
fect of  any  written  instrument  executed  under  such  duress.  2 
Greenl.  Ev.  §301,  n.  2. 

The  depositions  were  properly  admitted.  There  were  state- 
ments in  each  of  them  tending  to  show  that  the  deponents  had 
knowledge  of  the  matters  testified  to.  The  accounts  of  sales 
were  properly  admitted,  having  been  verified  by  the  testimony 
of  a  witness  in  court  having  knowledge  of  the  matters. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  The  first  question  raised  by  the  defendant 
upon  the  exceptions  is,  that  this  suit  cannot  be  maintained  in  the 
name  of  this  plaintiff  alone,  and  that  Noble  &  Co.  should  have 
been  joined.  Under  the  instructions  of  the  court  below,  the 
jury  found  that  at  the  time  the  contract  on  which  this  action  is 
based  was  made,  it  was  understood  by  the  plaintiff  and  defend- 
ant to  be  a  contract  between  the  plaintiff  and  defendant,  and  not 
between  the  plaintiff  and  Noble  &  Co.  on  the  one  part,  and  the 
defendant  on  the  other.  This  being  so,  it  is  clear  that  this  ac- 
tion can  be  maintained  in  the  name  of  the  present  plaintiff,  not- 
withstanding, as  between  the  plaintiff  and  Noble  &  Co.,  said 
company  may  have  some  interest  in  the  contract.  The  defendant 
cannot  avail  himself  of  such  interest,  to  defeat  an  action  brought 
upon  the  contract,  as  if  was  actually  entered  into  understand- 
ingly  by  the  parties  to  it. 
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Od  trial,  the  defendant  requested  the  court  to  charge  the  jury, 
that  "  unless  the  plaintiff  should  show  that  the  weights  at  which 
he  received  the  butter  of  the  defendant,  exceeded  the  weights  at 
which  the  defendant  bought  the  butter  of  those  of  whom  he  pur- 
chased it,  the  plaintiff  could  not  recover."  The  court  declined 
so  to  charge.  We  think  the  defendant  was  entitled  to  the  charge 
requested.  It  was  in  fact  asking  the  court  to  charge  that  the 
plaintiff  could  not  recover  unless  he  proved  the  facts  alleged  in 
his  declaration  as  the  ground  of  his  action.  The  pluntiff  in 
his  declaration  alleges,  that  "  on  the  23d  of  July,  1868,  he  em- 
ployed the  defendant  to  purchase  for  him  about  600  tubs  of  but- 
ter, for  which  the  defendant  was  to  pay  not  to  exceed  twenty 
cents  in  silver  per  pound,  and  the  defendant  was  to  make  true 
and  accurate  weights  in  purcliasing  the  same,  and  such  weights  as 
were  allowed  by  the  defendant  to  those  of  wliom  he  should  pur- 
chase said  butter,  should  be  allowed  to  the  defendant,  &c.;  that 
the  defendant  purchased  the  butter,  delivered  the  same  to  the 
plaintilT,  and  was  paid  therefor  the  sum  he  claimed  to  have  paid 
the  persons  of  whom  he  purchased."  The  breach  alleged  is,  that 
''the  weights  allowed  by  the  plaintiff  to  the  dcfbiulant  wore  for 
a  much  greater  amount  than  those  the  defendant  allowed  to  those 
of  whom  he  purchased,  and  exceeded  hy  a  groat  many  pounds 
the  actual  weights  thereof,  to  wit,"  Ac.  ;  and  also,  that  "  the  de- 
fendant, contriving  to  injure  the  plaintiff,  rendered  to  the  plain- 
tiff an  incorrect  statement  of  the  weiglits  of  the  butter  he  pur- 
chased, and  so  procured  the  plaintiff  to  pay  him  a  much  larger 
sum  of  money  than  the  defendant  was  justly  entitled  on  delivery 
thereof  as  aforesaid."  Under  this  declaration,  all  that  the  plain- 
tiff is  entitled  to  recover  for,  is  the  excess  of  the  weight  of  the 
butter  as  represented  by  the  defendant  and  paid  for  by  the 
plaintiff,  over  the  weight  of  the  butter  as  purchased  and  paid  for 
by  the  defendant  at  the  time  of  such  {)urchasc.  But  the  county 
court  seem  to  have  placed  a  different  construction  upon  the  dec- 
laration, and  to  have  regarded  the  last  clause  in  the  allegation 
of  breaches  as  enlarging  the  plaintiff's  right  to  recover  beyond 
the  terms  of  the  contract  declared  upon,  as  the  court  in  their 
charge  say,  that  "  by  the  construction  which  the  court  gave  to  the 
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declaration,  the  part  of  the  statement  referring  to  the  weights  at 
which  the  defendant  purchased  the  butter,  was  a  clause  inserted  in 
the  declaration  for  the  benefit  of  the  defendant,  and  that  the  plain- 
tiff  could  recover  in  this  action  for  the  difference  between  the 
weights  as  rendered  to  him  by  the  defendant,  and  the  true  weights 
of  the  butter  delivered,  when  delivered  "  And  in  a  subsequent 
part  of  the  charge,  after  alluding  to  the  averment  in  the  declara- 
tion that  the  defendant  represented  the  weight  of  the  butter  as 
greater  than  the  weight  he  allowed  to  those  of  whom  he  pur- 
chased, the  court  say  :  "  The  plaintiff  does  not  go  for  that  cause 
of  action,  because  he  does  not  show  by  his  proof  that  the  weights 
at  which  he  purchased  it  of  other  persons,  were  variant  so  far  as 
to  predicate  a  right  of  lecovery  upon  those  allegations."  And 
then  after  reciting  the  last  clause  in  tlie  allegation  of  breaches, 
the-  court  say,  that  "  under  this  declaration  the  i>laintiff  was  to 
have  the  butter  at  the  actual  weights,  irrespective  of  the  weights 
at  which  the  defendant  bought  it." 

The  whole  charge  when  taken  together,  narrows  the  (juestion 
for  the  jury  to  the  single  point  as  to  the  difference  between  the 
weight  of  the  butter  as  the  defendant  bought  it,  and  tl  e  weight  of 
the  butter  when  the  defendant  delivered  it  to  the  plaintiff,  and 
this  point  really  lies  outside  the  declaration  and  the  contract.  As 
the  plaintiff  by  his  contract  was  to  take  the  butter  at  the  weight 
at  which  the  defendant  bought  it,  and  did  not  show  and  did  not 
claim  that  the  defendant  delivered  it  to  him  as  of  any  greater 
weight  tha:i  he  did  buy  it  at,  it  was  clearly  error  to  allow  the 
plaintiff  to  recover  because  the  butter  weiglied  less  when  the 
plaintiff  took  it  than  it  did  when  the  defendant  bought  it.  It  was 
for  this  latter  difference,  under  the  charge  of  the  court,  that  the 
plaintiff  recovered,  and  it  was  in  respect  to  this  matter  that 
the  question  as  to  the  shrinkage  of  butter  in  weigh't  l>ecame  ma- 
terial. 

The  defendant  also  requested  the  court  to  charge  the  jury,  that 
if  they  found  the  facts  to  be  as  to  what  took  place  on  the  20th 
October,  18G8,  as  the  testimony  tended  to  show,  and  the  plaintiff 
executed  the  receipt  and  received  the  butter,  then  the  plaintiff 
was  not  entitled  to  recover. 
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It  ap]>cars  that  prior  to  the  17th  day  of  October,  1868,  the 
deahngs  in  butter  between  these  parties  had  beeu  quite  exten- 
sive, and  prior  to  said  time,  quantities  of  buttor,  including  the 
oiO  tubs  in  controversy  in  this  suit,  had  been  purchased,  and 
on  said  day  the  plaintiff*  called  on  the  defendant  for  the*  deliv- 
ery of  a  quantity  of  butter  which  he  had  bargained  for  (which 
had  not  Ixjcn  bought  on  coinniission),  a  large  portion  of  the 
price  of  which  the  defendant  had  in  his  h  inds,  which  the  plain- 
tiff had  advanced  to  him  on  account  of  their  butter  trade,  leav- 
ing a  balance  still  due  the  defendant  of  some  1472  dollars.  When 
the  parties  met,  they  disagreed  as  to  the  terms  of  the  trade,  the 
defendant  claiming  the  plaintiff  was  to  take  tlie  butter  at  the 
5anie  weights  that  he  had  purchased  it  at,  and  the  plaintifT  claim- 
ing that  he  was  to  have  it  at  its  weight  at  the  time  of  the  delivery. 
The  defendant  also  claimed  that  the  plaintiff  l^hould  pay  the 
amount  due  him  on  the  butter  transactions,  and  close  their  busi- 
ness, and  give  a  receipt  for  the  butter  the  defendant  then  had,  and 
also  for  the  said  -JoO  tul)s,  and  that  if  the  plaintifif  would  not 
comply  with  these  claims,  he  would  not  deliver  the  butter.  Af- 
ter two  or  three  days  nej^otiation  on  the  sulyect,  the  plaintiff  con- 
cluded to  comply  with  the  defendant's  claims,  and  paid  the  money 
claimed,  received  the  butter  and  executed  the  receipt,  and  there- 
upon the  defendant  delivered  the  butter. 

To  avoid  the  cflFect  of  this  adjustment,  the  plaintiff  insists  tliat 
he  acted  under  duress  of  his  goods  ;  tlmt  unless  he  acceded  to 
the  defendant's  claims,  he  could  not  get  the  butter.  The  an- 
swer to  this  is,  that  the  butter  had  not  become  the  properly  of 
the  plaiutifl*;  he  had  contracted  fjr  its  purcliase,  but  before  the 
contract  was  ccmsummated  by  delivery,  the  parties  ascertained 
that  they  did  not  agree  as  to  the  terms  of  the  contract,  and  tlio 
defendant  refused  to  carry  out  the  agi'eement,  unless  the  plain- 
tiff would  accede  to  his  understanding  of  the  agreement.  The 
defendant  had  the  same  right  to  insist  upon  his  view  of  the  con- 
tract that  the  plaintiff  had.  They  diflered  as  to  the  mode  of  de- 
termining the  weight,  and  the  defendant's  rule  was  finally  adopted. 
The  defendant  insisted  that  the  whole  should  be  paid  for,  and 
thai  he  had  a  right  to  insist  upon  ;  and  as  the  plaintiil'  had  rc- 
34 
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ccived  the  330  tubs  in  controversy  here,  and  as  the  rule  of  as- 
certaining the  weight  claimed  by  defendant  was  according  to  the 
contract  as  conceded  by  both  parties,  the  plaintiflF  yielded  noth- 
ing in  respect  to  this  portion  of  the  butter,  in  signing  the  receipt. 

But. the  plaintiff  says  fuither,  that  if  he  had  not  acceded  to 
the  defendant's  terms  and  taken  the  butter,  it  would  have  left 
the  defendant  largely  indebted  to  him  for  moneys  paid  to  the 
defendant  on  account  of  these  butter  transactions.  This  may  he 
so  ;  but  it  does  not  constitute  what  the  law  terms  duress  ;  it  is 
the  common  case  of  the  man  who  makes  better  terms  with  another 
who  owes  him,  than  he  would  if  he  did  not.  Besides,  it  docs 
not  appear  that  the  plaintiff  acted  from  any  such  consideration, 
or  that  he  asked  for  the  money,  or  that  he  could  not  have  had 
it  if  he  had  asked  for  it.  We  think  the  defendant  was  entitled 
t  >  the  charge  requested  in  this  respect. 

We  think  the  depositions  objected  to  should  have  been  excluded. 
The  only  material  matters  that  arc  testified  to  in  those  depositions, 
are  matters  that  the  witnesses  themselves  say  they  had  no  personal 
knowledge  of,  and  of  course  their  evidence  was  inadmissible  ;  and 
the  error  is  not  cured  by  the  instructions  to  the  jury,  not  to  re- 
gard such  testimony  if  they  found  the  witnesses  had  no  personal 
knowledge  of  what  they  swore  to.  The  jury  would  be  very  likely 
in  such  a  case,  to  be  influenced  and  misled  by  such  depositions. 

Judgment  reversed,  and  case  remanded. 


Hubbard  Joslyn  v,  Gilbert  Eastman. 
Practice.     Principal  and  Surety. 

There  was  oTidenee  tending  to  show  that  L.  WiS  principal  upon  a  note,  and  had  deposited 
raonoy  which  had  been  tendered,  to  pay  the  Banie,  and  had  a<q-eed  to  indemniO'  the 
defendant  against  the  costs  and  expenses  of  a  suit  thereon.  There  was  also  evidence 
tending  to  show  that  U.,  another  si^er,  was  principal,  and  the  dcrendant  and  L.  8iii«* 
ties.  The  plaintiff  requested  the  court  to  charge  that,  the  defendant  bein^  indeoani- 
fled,  L.  was  principal  and  the  defendant  surety ;  and  the  refusal  to  so  ohari^  was  lutU 
no  error. 
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Wlien  ft  debtor  tenders  payment  of  a  debt  for  which  a  surety  is  obligated,  and  the  ored- 
itor  deelioes  to  receive  it,  be  thereby  discbanrai  the  surety. 

Assumpsit  upon  a  promissory  note,  dated  April  11,  1862, 
signed  bj  A.  W.  Locke,  and  the  defendant  and  Harry  H.  Hall, 
and  payable  to  the  plaintiff.  The  writ  was  dated  April  1,  1868, 
and  served  April  10,  1868.  Plea,  the  general  isssue,  and  notice. 
Trial  by  jury,  September  term,  1871,  Orleans  county,  Redpield, 
J.,  presiding. 

The  plaintiff  testified  that  the  loan  for  which  the  note  was  given, 
was  negotiated  l»y  said  Hall,  since  deceased,  for  said  Locke,  and 
claimed  that  Locke  was  principal,  and  Hall  and  the  defendant 
sureties  on  the  note.  The  plaintiff  presented  the  note  to  the 
commissioners  on  said  Hall's  estate  for  allowance,  and  it  was  al- 
lowed by  them  in  favQr  of  the  plaintifi',  at  $236. 30,  and  their 
report  was  duly  returned  to  the  probate  court  and  accepted,  and 
DO  ap|)eal  taken  therefrom  ;  and  it  appeared  that  said  estate  had 
been  fully  settled.  The  defendant's  evidence  tended  to  show,  that 
on  the  Oth  of  April,  1868,  and  after  the  allowance  of  said  note 
by  the  commissioners,  and  after  the  time  allowed  by  law  for  ap- 
pealing fi'om  their  report  had  elapsed,  N.  T.  Sheafe,  on  beiialf 
of  Henry  B  Bates,  administrator  of  said  Hall's  estate,  tendered 
*2o5  to  the  plaintiff,  in  payment  of  said  sum  of  f  286. 30,  allowed 
05  aforesaid,  which  the  plaintiff  refused  to  receive ;  whereupon 
Sheafe  notified  the  plaintiff,  that  he  would  deposit  the  money  so 
tendered,  with  Mr.  Xelson,  his  clerk,  at  I>erby  Line  village,  which 
he  immediately  did.  The  defendant's  evidence  further  tendered 
to  show,  that  on  the  13th  of  said  April,  the  said  Bates,  adminis- 
trator as  aforesaid,  took  the  same  money  that  Sheafe  had  tendered, 
and  tendered  it  to  the  plaintiff  in  ))ayment  of  said  allowance,  and 
that  the  plaintiff  refused  to  i-eceivo  it,  wheieupon  the  said  Bates 
notified  him  that  he  should  keep  the  money  for  him.  The  money 
tendered  was  never  paid  into  court.  The  plaintiff  objected  to  the 
evidence  showing  a  tender,  geneially,  and  because  a  tender  was 
not  sufficiently  pleaded  ;  but  the  court  admitted  the  same ;  to 
which  the  plaintiff  excepted.  As  the  point  as  to  whether  a  ten 
der  was  sufficiently  pleaded,  is  not  noticed  in  the  opinion,  it  is  not 
deemed  necessary  to  state  the  pleadings  in  reference   thereto. 


260  GENERAL  TERM, 


Joelyn  v.  Eustman. 


The  defendant  also  introduced  evidence  tending  to  show  that 
said  Hall  was  the  real  principal  on  said  note ;  and  the  reporter'ti 
uiinutcs  of  testimony  were  made  part  of  the  exceptions ;  but  it  is 
not  necessary  to  state  the  testimony.  The  defendant  testified  that 
Locke  iiad  deposited  the  amount  of  said  tender,  to  indemnify 
him  in  the  premises,  and  had  agreed  to  indemnify  him  for  all  costs 
and  expenses  of  this  suit,  and  that  he  did  not  expect  to  lose  any- 
thing by  the  event  of  the  suit.  The  plai-  tift'  requested  the  court 
to  charge  the  jury  that,  as  Lock?  had  indemnified  the  defendant, 
Locke  was  the  real  principal  on  the  note,  and  Hall  and  the  defen- 
dant CO  sureties.  The  court  refused  to  charge  as  requested,  and 
submitted  the  question  to  the  jury  ;  to  which  the  plaintiff  ex - 
ce|)ted.  The  jury  returned  a  special  verdict,  and  found  that  Hall 
was  principal,  and  the  defendant  surety,  on  the  note  ;  and  that  the 
plaintiff  knew  at  the  time  the  note  was  given,  that  the  defendant 
was  the  mere  surety  of  Hall,  and  that  the  tender  made  by  Shcafe, 
was  more  than  sufficient  to  pay  said  allowance,  with  interest  and 
costs  ;  but  that  the  tender  made  by  Bates,  was  not  sufficient.  Judg- 
ment for  the  defendant  on  the  sjKJcial  verdict ;  to  which  the  plain- 
tiff excepted. 

John  Young ^  for  the  plaintiff. 

A  judgment  on  a  joint  and  several  note  against  one  signer,  un- 
til satisfied,  is  no  bar  to  an  action  against  either  of  the  other  sign- 
ers. Pannelee  V,  \Voodbrld(/e,  Bvnyt,  182;  Saivyt*r  v.  Wliite  et 
uj\  19  Vt.  40  ;  Slmondii  v.  Center^  i)  Mass.  18  ;  Porter  v.  Ingra- 
h(i7H,  10  "Mass.  88.  Therefore,  the  proceedings  in  the  probate 
court  are  no  bar  to  this  action,  for  it  is  not  claimed  that  any  pay- 
ment of  said  judgment  has  been  made. 

The  pretended  tenders  are  no  bar  to  this  suit.  By  a  tender  is 
meant,  not  merely  that  the  debtor  was  once  willing  and  ready  to 
pay,  but  that  he  always  has  been  and  still  is.  2  Parsons  Cont. 
157  ;  Orlffin  v.  Tyson^  17  Vt.  85.  It  does  not  appear  in  this 
case  that  the  money  offered  was  kept,  or  that  the  defendant  or 
any  other  person,  was  always,  or  ever,  after  April  loth,  18ti8, 
either  ready  or  willing  to  pay  the  plaintiff  said  sum  of  $255,  or 
any  other  sum.     A  tender,  by  the  common  law,  must  be  sj)ccially 
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])Ieaded,  and  the  money  tendered  roust  be  brought  into  court.  1 
Chit.  PI.  478-9  ;  1  Swift  Dig.  290-1-2 ;  Griffin  v.  Ti/son,  svpra; 
Carl*y  v.  Vance^  17  Mass.  392.  Tender  and  refusal  does  not 
l)ar  the  debt,  but  only  the  damages.  Curtiss  v.  Oreenhavk^^ 
24  Vt.  o^jO.  Our  statute  provides  for  a  tender  after  suit  is 
commenced,  and  allows  the  defendant  to  prove  his  tender  under 
the  general  issue  ;  "  and  on  proof  thereof,  and  payment  of  t'.e 
money  tendered  into  court,  he  shall  i*ccover  his  costs."  This  stat- 
ute does  not  help  the  defendant,  for  the  jury  have  found  that  the 
amount  tendered  after  this  suit  was  commenced,  April  iJUh,  1808, 
was  not  sufficient  to  pay  the  debt  and  the  costs  then  made ;  and 
the  money  tendered  was  never  paid  into  court.  It  was  also  error 
in  the  court  below,  to  admit  any  evidence  to  prove  a  tender  on 
cither  day  claimed,  liefore  the  money  tendered  was  paid  into  court. 
The  enui  t  erred  in  refusii  g  to  charge  as  re(piesled.  There  was 
DO  testimony  tending  to  show  that  IJall  was  the  ))riucipal. 

A.  D.  Ba/es,  for  the  defendant. 

It  is  a  well  :ettled  rule  of  law,  that  any  act  of  the  creditor  by 
which  he  is  prevented  from  pursuing  the  prin.ripal,  for  ever  so 
short  a  time,  releases  the  surety.  MaCollum  v.  Hinckley  et  al, 
9  Vt.  148.  Also,  that  any  act  discharging  the  principal,  dis- 
charges the  surety.  Gihmon  v.  Rlx^  o2  Vt.  824.  An  agree- 
ment of  the  holder  of  a  note,  with  the  principal,  without  the  con- 
sent of  the  surety,  for  a  good  and  valid  consideration,  to  extend 
the  time  of  payment  of  a  note  not  due,  or  overdue,  discharges 
the  surety.  Auatin  v.  Darwiriy  21  Vt.  88  ;  Turrill  v.  Boynfon 
d  al  23  Vt.  142 ;  Bank  of  St.  Albania  v.  Smith,  30  Vt.  149  ; 
People  H  Bank  v.  Pearsons  et  aL  30  Vt.  711 ;  Dunham  et  al.  v. 
Downer  et  al.  31  Vt.  249;  10  N.  H.  318. 

In  this  case,  an  ofler  to  pay  and  a  tender  of  the  full  amount 
due  on  the  allowance,  were  made  by  Sheafe  as  agent  for  the  admin- 
istrator of  Hall,  the  princ»pal,  on  the  9th  of  April,  1868.  The 
allowance  was  binding  as  an  adjudication  upon  the  parties.  The 
money  tendered  has  always  been  ready  for  the  plaintiff.  There 
was  no  issue  between  the  parties  as  to  whether  or  not  the  defend- 
imt  had  kept  the  money  ready  for  the  plaintiff  after  taking  it  into 
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his  possession  Such  inferences  and  deductions  are  prcFumed  to 
have  been  made  as  are  sufficient  to  uphold  the  decision  of  the 
court  below.  Smith  v.  Day^  2o  Vt.  657.  It  being  shown  that 
the  money  was  lendered  the  plaintiff,  and  he  notified  that  the  ad- 
ministrator would  keep  it  for  him,  the  logical  inference  is,  until  the 
contrary  appears,  as  it  was  a  fact  continuous  in  its  nature, — that 
he  continued  ready  to  pay  it  over  to  him  when  called  for  Error 
must  appear  affirmatively.  Barber  v.  Briiton  et  ah  26  Vt.  112. 
Every  proper  intendment  will  be  made  in  favor  of  the  correctness 
of  a  judjiment  of  the  county  court.  Oaks  v.  Ooks^  27  Vt.  410  ; 
Cra7n  v.  Cram,  83  Vt.  15.  When  money  is  tendered  and  re- 
fused, the  person  tendering  may  use  it;  all  he  is  under  obligation 
to  do,  is  to  be  ready  to  pay  on  request.  Cnrtiss  v.  Gree^ibmks^ 
24  Vt.  5el6.  By-  refusing  this  tender,  the  plaintiff  has  put  it  out 
of  his  power  up  to  this  moment,  to  proceed  against  the  adminis- 
trator of  Ilall  on  his  bond,  or  in  any  other  way.  To  do  so  for 
ever  so  short  a  time,  would  release  the  defendant.  It  may  be  said 
on  the  part  of  the  plaintiff,  that  by  a  tender  of  the  amount  due 
on  a  note,  the  right  of  action  of  the  holder  is  merely  susjicnded, 
not  extinguished,  as  ag.'iinst  the  principal.  So,  too,  a  contract  for 
an  extension  of  time  of  payment  without  the  consent  of  the  sui-ety, 
simply  susficnds,  but  does  not  extinguish  the  right  of  action  as 
against  the  principal.  It  is  difficult  to  conceive  how  it  can  Ihj 
any  more  a  fraud  upon  the  surety,  for  the  payee  to  extend  his 
liability  ))y  a  contract,  than  it  is  to  do  so  by  a  willful  refusal 
of  payment.  A  creditor  having  security,  by  allowing  it  to  go 
out  of  his  hands,  discharges  the  surety  to  the  amount  thereof. 
Hard  v.  Spencer,  40  Vt.  581 ;  Commimivcalth  v.  Miller,  8  S.  Ar 
R.  452.  It  is  claimed  on  the  part  of  the  defendant,  that  the  refusal 
of  payment  by  the  holder,  when  offered  the  money  by  the  prin- 
cipal, is  likewise  a  positive  and  practical  fraud  upon  the  surety, 
and  equally  discharges  him  from  all  liability.  Story  Prom. 
Notes,  §  414,  and  notes. 

We  insist  that  no  error  appears  as  to  the  matter  of  indem- 
nity. The  request  of  the  plaintiff  was,  in  substance,  that  the 
court  would  hold  as  matter  of  fact,  from  what  had  appeared  in 
evidence,  that  the  defendant  was  indemnified,  and   instruct  the 
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jurj  that  the  defendant  and  Hall  were  co-sureties.  In  any  view 
of  the  case,  this  was  not  sound  law,  and  the  court  was  not  bound 
to  regard  it.  It  is  claimed  that  the  principle  applies  here,  that 
when  a  surety  has  been  once  discharged,  he  cannot  again  be  made 
liable  as  surety  thereon,  without  his  consent.  Gibaon  v.  Rix, 
iupra.  If  Locke  was  not  bound  to  indemnify  the  defendant, 
it  was  a  nudum  pactum  ;  if  he  was,  his  promise  to  do  what  he 
was  legally  lK)und  to  do,  w^ould  not  affect  the  riglits  or  standing 
of  any  of  the  parties.  As  matter  of  law,  the  principal  is  bound 
to  pay  the  surety's  costs  and  expenses.  Downer  v.  Baxter,  30 
Vi,  40  i.  If  the  money  to  pay  the  tender  was  deposited  with 
some  other  person  tlian  the  defendant,  and  if  Locke  had  prom- 
ised to  indemnify  the  defendant  as  stated,  these  facts  had  not 
the  least  tendency  to  establish  the  fact  tliat  he  had  been  indem- 
nified. Clark  V.  Boardman,  42  Vt.  007.  If  there  was  error 
in  the  ruling  of  the  court  upon  tliis  point,  the  plaintiff  was  not 
prejudiced  by  it,  and  judgment  should  not  be  reversed.  Fitz- 
nmnums  v.  Southwick,  38  Vt.  509. 

The  opinion  of  the  court  was  delivered  by 

EoYCE,  J.  The  only  exception  that  appears  to  have  been  taken 
on  the  trial,  was  to  the  refusal  of  the  court  to  charge  that  Locke 
was  the  principal  in  the  note  declared  on,  and  that  the  defend- 
ant and  Hall  were  co-sureties.  It  will  be  seen  by  reference  to 
the  testimony,  that  it  not  only  tended  to  show  that  Hall  was  the 
principal,  but  it  was  suflScient  in  amount,  in  the  judgment  of  the 
jury,  to  justify  them  in  finding  the  fact.  So  that  it  would  have 
been  error  for  the  court  to  have  complied  with  this  request. 
The  disputed  questions  of  fact  necessary  to  a  determination  of  tlie 
legal  rights  of  the  parties,  have  been  settled  by  the  special  ver- 
dict. In  accordance  with  that  verdict.  Hall  is  to  be  regarded 
as  the  principal,  and  the  defendant  as  his  surety,  and  the  plain- 
tiff is  chargeable  with  knowledge  of  this  relation  at  the  time  the 
note  was  given.  And  the  amount  due  upon  the  note  at  the  time 
of  its  allowance  by  the  commissioners  on  Hall's  estate,  is  con- 
clusively settled  by  the  acceptance  of  their  report  by  the  probate 
court.     The  important  question  is,  whether  the    defendant  can 
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avail  himself  of*  the  benefit  of  the  tender  which  the  jury  have 
found  was  made  to  the  plaintiff.  The  obligation  of  the  surety 
being  accessory  to  that  of  the  principal,  the  surety  could  not  be 
called  upon  as  long  as  the  principal  had  done  all  that  could  l)e 
legally  required  of  him  in  the  performance  of  the  contract.  The 
tender  which  the  jury  have  found  was  made,  was  legally  suffi- 
cient, aud  would  have  been  available  as  a  defence  in  any  suit 
the  plaintiff  might  have  instituted  seeking  a  recovery  out  of  the 
estate  of  Hall,  and  we  think  it  is  equally  available  to  the  de- 
fendant. When  a  del)tor  tenders  payment  of  the  debt  for  which 
the  surety  is  obligated,  and  the  creditor  declines  to  receive  it,  he 
tliercby  dischargcjf  the  surety.  The  judgment  of  the  county 
court  is  affirmed. 


I.  P.  Ma(;oon,  Jambs   A.   Harlow,  and   Newell  L.  Harlow 

?).  James  Harris. 

[In  Chancery.] 

Parol  Evidence    of  Attendant  Clrcumstajices  to    explain   Grant. 
Construction  of  Grant  to  take    Water  from  Sprinqs, 

Parol  evideooo  i«  admiiMible  to  aaoertAin  aU  the  oircumscaDCes  of  situation  and  eonditioa 
of  tlio  subject  of  a  grant  at  tho  time  the  tyrant  was  made»  In  order  thnt  what  thcrv 
was  to  be  granted  may  be  seen ;  then  the  j^rant  may  be  read  in  the  Ujcht  of  those  cir- 
cuui8tanoo«,  to  ascertain  exactly  what,  by  its  terms,  was  «^anted. 

A  spring  is  a  place  where  water  uBually  issues  from  tho  ground  by  natural  fbroes.  Henoe, 
a  grant  of  the  priyilege  of  tal<ing  water  ttom  springs  in  a  certain  locality,  conveys  no 
right  to  take  it  where  it  docs  not  thus  issue  fVom  tho  ground. 

« 

Appeal  from  the  court  of  chancery,  Caledonia  county.  The  bill 
alleged,  that  on  the  1st  day  of  October,  1804,  the  orator  Magoon, 
and  one  Flint,  purchased  of  the  defendant  a  certain  piece  of  land 
(describing  it),  situate  upon  the  north  side  of  Portland  street,  iu  8t. 
Johnsbury,  and  that  the  defendant's  deed  of  said  land  contained 
the  following  grant :  "  Also,  I  hereby  grant  the  said  Flint  and  Ma- 
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gooD  the  privilege  of  taking  water  from  springs  on  the  west  side 
of  my  farm,  sufficient  to  supply  the  buildings  to  be  erected  on  said 
land,  with  the  privilege  and  right  of  entering  upon  my  farm  and 
digging  and  trenching  for  the  purpose  of  conveying  said  springs 
across  my  farm  to  said  premises,  and  to  repair  said  aqueduct  when 
necessary.  Said  Flint  and  Magoon  shall  seed  and  smooth  over 
said  land  whenever  they  shall  dig  it  up,  and  leave  the  same  in  a 
good  farmer-like  manner — ^reserving  to  myself  all  the  water  in 
said  springs  not  necessary  for  said  buildings  on  said  described 
premises ;''  that  said  land  was  purchased  as  aforesaid  for  the  pur- 
pose of  erecting  thereon  buildings  in  which  to  run  and  use  differ- 
ent kinds  of  machinery  for  the  manufacture  of  pegs,  and  for  dress- 
ing differeAt  kinds  of  lumber,  which  said  machinery  was  to  be 
propelled  by  steam,  and  the  engine  to  be  supplied  with  water  from 
the  springs  mentioned  in  said  grant,  all  which  the  defendant  well 
knew  at  and  before  the  time  of  the  execution  of  said  deed  ;  that 
it  was  agreed  between  the  said  Flint  and  Magoon  and  the  defend- 
ant at  the  time  of  the  execution  of  said  deed,  that  the  former 
should  have  the  right  to  procure  and  convey  from  the  west  side 
of  the  defendant's  farm,  as  much  water  as  should  be  necessary  to 
carry  on  the  business  contemplated  by  them  as  aforesaid ;  that 
soon  after  said  :purchase,  the  said  Flint  and  Magoon  erected  a 
machine  shop  on  said  land,  and  put  into  the  same  a  large  amount 
of  machinery,  such  as  they  needed  to  carry  on  said  business,  and 
also  put  in  a  stcam<engine  as  a  motive  power ;  that  they  laid  an 
aqueduct  from  said-shop  to  one  or  two  springs  of  water  on  the 
west  side  of  the  defendant's  farm,  for  tlie  purpose  of  conveying 
water  from  said  springs  to  said  shop ;  that  on  the  18th  of  June, 
1868,  the  orators  James  A.  and  Newell  L.  Harlow,  became  the 
owners  of  one  undivided  half  of  said  land,  shop,  and  machinery, 
and  that  the  said  Flint  had  since  had  no  interest  therein  ;  that  at 
certain  seasons  of  the  year,  the  springs  to  which  said  aqueduct  was 
laid,  did  not  furnish  a  sufficient  quantity  of  water  to  supply  said 
engine,  and  that  it  was  necessary  to  increase  the  supply  of  water 
therefor ;  that  a  great  quantity  of  water  could  not  be  obtained, 
without  extending  said  aqueduct  to  some  other  point  on  the  west 
side  of  said  farm  where  water  could  be  obtained  ;  that  at  different 
35 
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times  the  orators  had  attempted  to  so  extend  said  aqueduct,  but 
were  prevented  by  the  defendant  from  so  doing ;  that  the  orators 
had  frequently  dug  trenches  for  the  purpose  of  extending  said 
aqueduct  as  aforesaid,  but  that  the  defendant  had  filled  them  up 
in  the  night-time,  and  had  forbidden  the  oratx>rs  to  make  any  efforts 
to  obtain  water  where  a  sufficient  supply  could  be  found  as  afore- 
said ;  that  in  consequence  of  said  acts  of  the  defendant,  the  ora- 
tors had  been  at  times  prevented  from  carrying  on  their  accustomed 
business  aforesaid,  and  at  other  times  had  been  compelled  to  draw 
water  a  great  distance  in  barrels,  to  supply  said  engine  ;  that  the 
orators  had  frequently  requested  the  defendant  to  allow  them  to 
take  such  means  as  were  necessary  to  obtain  sufficient  water  for 
their  purpose  aforesaid,  but  that  the  defendant  had  always  refused 
such  requests.  The  bill  charged  that  the  defendant  had  no  right 
to  interfere  with  the  orators  in  the  behalf  aforesaid,  or  in  any  way 
to  prevent  them  from  obtaining  from  the  west  side  of  said  farm 
sufficient  water  for  their  purpose  aforesaid,  and  prayed  that  he  be 
restrained  by  injunction  from  so  doing,  and  for  geneml  relief. 

The  answer  admitted  the  conveyance  of  said  land  to  the  said 
Flint  and  Magoon,  and  the  grant  of  water  by  deed,  as  alleged  in 
the  bill,  but  denied  that  the  defendant  ever  conferred  upon  the 
said  Flint  and  Magoon,  or  any  of  the  orators,  any  right  to  take 
water  from  the  west  side  of  his  farm,  except  by  said  deed  ;  alleged, 
that  at  the  time  of  the  execution  of  said  deed,  it  was  considered 
that  the  engine  to  be  used  by  the  said  Flint  and  Magoon,  would  in- 
quire a  small  but  constant  supply  of  water ;  that  upon  the  opposite 
side  of  said  street  the  defendant  then  and  still  owned  other  lands, 
upon  the  hill-side  of  which  were  two  springs  of  water,  so  situated 
as  to  afford  sufficient  head  to  convey  water  by  means  of  an  aque- 
duct, across  said  street,  to  the  land  thus  conveyed,  and  that  by 
trenching  or  ditching,  said  springs  could  be  easily  united,  and 
water  conveyed  therefrom  to  said  shop  ;  thai  there  weL*e  then  no 
indications  of  other  springs  of  living  water  in  the  vicinity  of  gaid 
springs,  and  that  none  had  since  been  discovei*ed  at  the  surface  of 
the  ground  anywhere  on  the  west  side  of  said  farm ;  that  said 
springs  were  never  known  to  fail  to  supply  a  constant  flow  of 
water,  which  the  said  Flint  and  Magoon  well  knew,  and  they  and 
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the  defeDdant  then  believed  that  said  springs  would  furnish  more 
than  sufficient  water  for  the  use  of  the  shop  which  the  said  Flint 
and  Magoon  contemplated  building ;  that  said  grant  of  water  was 
made  by  the  defendant  in  part  consideration  that  the  said  Flint 
and  Magoon  should  unite  said  springs,  and  so  improve  about  the 
same  by  trenching  and  digging  as  to  convey  the  water  to  an  aque- 
duct to  be  constructed  by  them,  from  which  it  was  contemplated 
that  they  should  draw  sufficient  water  for  their  purpose  afortsaid, 
aud  that  the  defendant  might  draw  the  rest  for  the  use  of  his  lands 
on  both  sides  of  said  street.  The  answer  denied  the  right  of  the 
orators  to  take  water  from  the  west  side  of  the  defendant's  farm, 
except  from  said  springs,  and  denied  that  he  had  ever  interfered 
with  their  right  to  take  water  from  said  springs  ;  alleged  that  after 
the  execution  of  said  deed,  the  defendant  erected  a  dwelling- 
house  on  the  south  side  of  said  street,  and  sold  building  lots  on 
both  sides  thereof,  upon  which  dwelling-houses  had  been  erected, 
which  were  occupied ;  that  for  the  purpose  of  supplying  some  of 
said  houses  with  water,  the  defendant  sunk  two  wells  several  rods 
north-west  of  said  springs ;  that  between  said  springs  and  said 
wells,  a  ridge  of  land  intervened,  which  prevented  any  connection 
between  them  ;  that  by  sinking  said  wells  about  twelve  feet  below 
the  surface,  water  was  obtained,  which  was  conveyed  by  aqueducts 
to  supply  some  of  said  houses ;  that  on  or  about  the  first  of 
August,  1868,  the  orators  entered  upon  the  northerly  end  of  the 
defendant's  farm,  and  dug  trenches,  and'cut  aditch  from  the  north- 
erly part  of  the  orators'  aqueduct,  south-west,  so  as  to  avoid  said 
ridge  of  land,  and  extended  the  same  to  the  bottom  of  the  defend- 
ant's wells  in  such  a  manner  as  to  take  away  therefrom  the  de- 
fendant's water,  and  to  cut  off  the  supply  to  said  dwelling-houses, 
which  ditch,  to  avoid  irieparable  injury,  the  defendant  stopped 
up  near  said  wells ;  that  on  the  26th  of  July,  1870,  the  orators 
again  attempted  to  injure  and  destroy  the  defendant's  wells  by 
connecting  an  aqueduct  with  the  bottom  thereof  in  such  a  manner 
as  to  convert  the  water  thereof  to  their  own  use,  which  the  de- 
fendant preventod  by  cutting  off  said  aqueduct ;  and  that  if  sai  J 
springs  failed  to  supply  sufficient  water  for  the  orators'  use,  it 
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was  because  of  the  orators'  negligence  in  not  properly  saving  the 
waters  thereof. 

The  answer  was  traversed,  and  testimony  taken.     It  appeared 
that  said  springs  were  near  each  other  in  a  small  ravine,  and  tiiat 
for  some  twenty  rods  northerly  thereof,  towards  the  orators'  shop, 
the  ravine  was  wet  and  swampy,  and  that  the  defendant's  cattle 
had  been  accustomed  to  drink  there.     There  was  considerable 
testimony  as  to  the  condition  of  said  springs  and  ravine  at  the 
time  the  defendant  deeded  to  the  said  Flint  and  Magoon  ;  and  it 
appeared  that  said  springs  were  not  then  very  well  defined,  but 
that  water  then  flowed  to  the  surface  at  the  springs,  and  at  several 
other  places  in  vsaid  ravine,  and  that  said  Flint  and  Magoon  ex- 
amined said  springs  and  ravine  before  purchasing ;  and  the  testi- 
mony tended  to  show  that  water  did  not  then,  or  ever,  nataraUy 
flow  to  the  surface  of  the  ground  at  any  other  place  on  the  west 
side  of  the  defendant's  farm.     A  further  statement  of  the  testi- 
mony, is  unnecessary.     The  court  dismissed  the  bill,  pro  favma^ 
with  costs.     Appeal  by  the  orators. 

0.  *S.  ^  C.  C.  Burke  and  B.  N,  Davis^  for  the  orators. 

The  orators  claim  that  the  language  of  the  grant  should  be  so 
construed  as  to  give  them  the  right  to  utilize  enough  of  the  water 
on  the  west  side  of  the  defendant's  farm  to  furnish  a  supply  for 
the'  buildings  erected,  or  to  be  erected,  by  the  orators,  and  more 
especially  to  supply  their  engine  in  the  shop.  The  grant  is  the 
privillege  of  taking  water  from  springs  on  the  west  side  of  the  de- 
fendant's &rm,  sufficient  to  supply  buildings  to  be  erected  thereon, 
with  the  right  of  entering  upon  the  defendant's  farm,  and  digging 
and  trenching  for  the  purpose  of  conveying  said  spvings  across 
defendafit*s  fhrm  to  said  premises.  Hence  it  wilF  be  seen  that  the 
language  of  the  grant  does  not  import  a  grant  of  a  spring  nor 
springsy  but  it  is  in  terms  a  grant  of  the  right  of  taking  water. 
The  whole  object  of  the  grant  was,  to  give  the  oratora  the  right  to 
take  water  l^om  the  west  side  of  the  defendant's  farm,  to  the  ex- 
tent specified.  The  first  inquiry  is,  what  was  thc« intention'  of  the 
parties.  Rood  v.  Johnson^  26  Vt.  6-t ;  Qray^  v.  Clark  et  aL  11 
Vt.  583.    This  intention  is  to  be  discovered — first,  by  the  graut 
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itself;  secondly,  by  the  sarroundings  and  circumstances  of  the  par- 
ties, and  the  thing  to  be  enjoyed  by  the  grant.  If  the  grant  con- 
fines the  orators  to  aprings  of  water ^  in  the  contemplation  of  that 
term  as  usually  understood,  the  grant  is  void,  for  there  are  no  such 
springs  on  the  west  side  of  the  defendant's  farm.  But  it  is  not 
necessary  to  the  validity  of  a  grant,  that  every  part  of  the  descrip- 
tion should  be  literally  true.     Bat/  v.  Adams^  42  Vt.  510. 

In  determining  what  construction  is  to  be  given  to  the  grant, 
.or  rather  what  the  term  ^^  from  springs  "  means,  we  should  take 
into  view  what  was  the  appearance  of  that  whole  side-hill  sur- 
face. Were  there  any  well-defined  springs  to  be  seen,  or  was  it 
the  supposition  of  the  parties  that  by  digging  and  trenching,  wa- 
ter could  be  obtained.  The  parties  acted  on  this  supposition,  and 
the  contemporaneous  acts  of  the  parties  in  executing  the  contract, 
may  be  taken  into  consideration  in  determining  the  intention  of 
the  parties.  Orai/  v.  Clark  et  al.  supra.  Whoever  grants  a 
thing  is  supposed  also,  tacitly,  to  grant  that  without  which  the 
grant  itself  would  be  of  no  effect.  Coolidge  v.  Hager^  43  Vt.  9 
Courts  will  construe  grants  of  water  liberally^  so  as  to  impose  no 
winecessary  restriction  upon  the  manner  of  its  use  ;  and  when  the 
words  used  will  admit  of  one  construction  which  would  limit  the 
use  to  a  particular  purpose,  and  another  which  would  allow  the 
use  specified  to  be  merely  a  measure  of  quantity  to  be  used,  the 
latter  construction  is  adopted.  Rogers  et  al.  v.  Bancroft 
et  al.  20  Vt.  260 ;  Adams  et  al.  v.  Warner  et  al.  23  Vt.  395  ;  Ckatr 
field  ▼.  WUsanj  28  Vt.  49 ;  Koath  v.  Briscol,  20  Conn. ;  Adams 
V.  Frathinghamj  3  Mass.  352.  The  language  is  the  defendant's. 
Had  he  intended  to  confine  the  orators  to  any  number  of  springs, 
he  could  easily  have  said  so.  Barnes  v.  Burt^  38  Conn.  541. 
The  construction  of  a  deed  that  is  doubtful,  must  be  taken  most 
strongly  against  the  grantor,  for  he  is  presumed  to  intend  to  con- 
vey, if  in  possession,  whatever  is  necessary  to  the  reasonable 
enjoyment  of  the  thing  conveyed.  Bushnell  v.  Proprietors  of  Ore 
Bed,  31  Conn.  157. 

A.  M.  Dickey  and  L.  P.  Poland,  for  the  defendant. 
The  orators  do  not  claim  in  their  bill  that  there  is  any  mistake 
in  their  deed,  and  do  not  ask  to  have  it  reformed.    The  first  ques- 
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tion  then  is  as  to  the  construction  to  be  given  to  the  word  springs, 
made  use  of  in  orators'  deed.  This  word  when  applied  to  wa- 
ter, means  a  fountain  of  water  that  naturally  gushes  out  of  the 
earth  at  its  surface.     2  Bouv.  Law  Diet. 

It  is  too  well  settled  to  admit  of  doubt,  that  parol  testimony 
can  never  be  resorted  to  to  explain  a  written  instrument,  unless 
there  is  some  latent  ambiguity  or  fraud.  We  submit  there  is  no 
such  ambiguity  in  the  language  of  this  deed.  All  the  testimony, 
therefore,  offered  with  reference  to  the  conversation  of  the  parties 
at  the  time  of  the  contract  or  the  execution  of  the  orators'  deed, 
and  all  the  other  testimony  taken  in  this  case,  except  what  refers 
to  the  number  and  location  of  the  springs  on  the  west  side  of  the 
defendant's  farm,  and  whether  defendant  interfered  with  the 
springs  mentioned  in  said  deed,  is  inadmissible.  Barney  v.  BUhSj 
2  Aik.  60 ;  Bradley  v.  Bentley,  8  Vt.  243  ;  Bradley  v.  Ander- 
son, 5  Vt.  152  ;  ffodges  v.  Strong,  10  Vt.  247. 

By  the  terms  of  the  deed,  the  defendant  only  grants  the  privi- 
lege of  taking  water  from  springs  on  the  west  side  of  his  farm. 
There  is  no  grant  to  take  water  anywhere  else  on  his  land,  but 
from  springs.  If  there  were  no  springs,  then  no  water  was  con- 
veyed. The  fact  is,  therefore,  important,  whether  there  were 
springs,  how  many,  and  where  located,  on  the  west  side  of  said 
farm,  and  whether  the  defendant  interfered  with  the  orators'  use 
of  them.  If  the  defendant  had  intended  to  convey  to  the  orators  the 
right  to  all  the  water  that  could  be  found  on  the  west  side  of  his 
farm,  he  could  easily  so  have  expressed  it  in  the  deed.  On  the 
contrary,  he  confined  them  to  the  springs.  In  Mills  v.  Catiin^ 
22  Vt.  98,  the  court  say  a  deed  should  be  construed  according 
to  the  intention  of  the  parties,  manife^d  by  the  entire  deed. 
Can  there  be  any  doubt  that  the  defendant  intended  to  limit,  and 
the  orators  to  be  limited,  to  the  water  from  the  two  springs? 

From  the  facts  set  forth  in  the  orators'  bill,  we  submit  they  are 
not  entitled  to  relief  in  chancery.  The  orators  do  not  claim  any 
mistake  in  the  deeds,  or  any  frauds ;  therefore  the  deed  must 
stand  upon  its  legal  construction. 

The  land  owner  has  the  right  to  use  subterranean  water  on  his 
own  land  for  the  benefit  of  his  land,  even  though  in  its  enjoyment 
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bj  digging  down  on  his  own  land,  he  cuts  off  a  spring  on  his 
neighbor's  land,  especially  percolating  water.  Washb.  Easm.  366, 
378;  1  Hillard  Torts,  590;  Chatfield  v.  WiUon,  28  Vt.  49; 
s.  c.  31  Vt.   358 ;  Howard  v.   Benton  et  ah  32  Vt.  724. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  rights  of  these  parties  involved  in  this  case, 
are  to  be  determined  upon  the  effect  of  the  deed  of  the  defendant  to 
Magoon  and  Flint.  There  is  no  question  but  that  parol  evidence 
is  admissible,  and  proper  to  be  considered,  to  ascertain  all  the 
circumstances  of  situation  and  condition  of  the  subject  of  the 
grant  at  the  time  the  grant  was  made,  in  order  that  what  there 
was  that  could  be  granted  may  be  seen,  and  then  the  grant  be  read 
to  find  exactly  what,  by  its  terms,  was  granted.  The  evidence 
shows  that  living  water  came  by  natural  flow  to  the  surface  of  the 
ground  at  various  places  in  the  ravine  where  the  defendant  had 
been  accustomed  to  water  his  cattle,  on  the  west  side  of  his  farm, 
and  does  not  show  that  water  so  came  to  the  surface  at  any  place 
within  the  territory  mentioned  outside  of  that  ravine.  There  may 
have  been  such  places  at  points  within  that  territory  that  there 
is  no  controversy  about  in  this  case  ;  and  if  there  are,  no  finding 
or  decision  with  reference  to  them,  is  now  made.  At  the  places 
where  the  defendant  dug  and  found  living  water,  the  water  did 
not  flow  to  the  surface  of  the  ground,  but  percolated  or  flowed  in 
hidden  channels  through  the  ground.  The  controversy  is  as  to 
what  rights  to  water  at  these  several  places  the  deed  conveyed.  It 
grants  the  privilege  of  taking  water  from  springs  ;  and  does  not 
grant  any  right  to  any  other  water.  A  spring  of  water  is  a  place 
where  water  by  natural  forces  usually  issues  from  the  ground. 
The  places  where  the  defendant  reached  water  by  orifices  in  the 
ground,  and  where  the  water  did  not  flow  to  the  surface,  are  wells, 
and  not  springs.  The  grant,  therefore,  was  of  a  privilege  of 
taking  water  from  the  places  in  the  ravine  where  the  grantees  did 
take  it  from  without  controversy,  and  not  from  these  places  where 
the  defendant  dng.  The  evidence  does  not  satisfactorily  show 
that  the  digging  of  these  wells  by  the  defendant,  interfered  with 
the  water  of  the  springs  in  the  ravine  in  any  degree ;  and  it  is  not 
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necessary  to  dotermine  whether,  if  it  did  so  interfere,  the  orators 
would  have  a  right  to  stop  the  interference,  and  to  a  remedj  to 
prevent  the  defendant  from  continuing  it.  As  the  fiacts  now  ap- 
pear, the  defendant  has  the  right  to  take  water  from  the  wells 
the  evidence  shows  him  to  have  dug,  and  the  onitors  have  shown 
no  right  to  have  him  restrained,  nor  any  other  gi'ound  for  relief 
to  them. 

The  decree  of  the  court  of  chancery  is  affirmed. 


Cbables  S.  McAllister,  executor  of  Ira  McAllibteb,  t^.  Iba 
McAllister's  Heirs,  The  Methodist  Episcopal  Mis- 
sionary Society,  and  the  Frbedmen's  Bureau. 

[In  Chancery.] 
Construction  of  Wills, 

The  testator  bequeathed  the  sum  of  one  thousand  doUars,  "  to  be  paid  by  my  ezaoator 
heretnalter  named,  for  the  edueatlon  of  the  Freedmen  of  this  nation,  as  soon  after  my 
deeease  as  it  oan  reasonably  be  oollooted  and  appropriated  to  that  end :  his  best  Jadg- 
mont  and  disoretion  to  be  exerolsad  in  said  appropriation.*'  Heid,  that  said  beqaest 
was  not  void  for  nnoertainty,  and  that  the  exeontor  was  the  proper  person  to  appro- 
priate the  ftind  to  the  object  of  the  bequest. 

After  making  certain  other  bequests,  the  testator  demised  the  residue  of  his  proper^  to 
"The  Methodist  Episcopal  Mission  at  Bombay."  No  person,  corporation,  or  society, 
known  by  that  specific  name,  ever  existed,  and  no  such  mission  was  located  at  Bom- 
bay. It  appeared  that  the  testator,  who  had  ne^er  boon  able  to  read  or  write  in  ooii- 
sequence  of  defbctive  eyesight,  had  for  a  long  time  been  a  deroted  member  of  the 
Metliodlst  Episcopal  Ohuroh,  and,  as  such,  h  «d  been  acquainted  with  the  work  of  mis- 
sions as  oarried  on  by  said  church  in  forelicn  lands,  and  especially  in  India,  and  h^d 
been  interested  therein,  and  contributed  thereto ;  that  said  church  distributed  its  con- 
tributions for  missions,  forelisn  and  domestic,  through  a  roKularly  inoorporAted  society 
denominated  '*The  Missionary  Society  of  the  Methodist  Episcopal  Church";  that  sev- 
eral years  before  the  making  of  said  bequest,  said  society  had  established  a  mission  in 
India,  which  was  among  the  largest  and  most  prosperous  of  its  foreign  missions;  that 
missionaries  sent  by  said  society  to  its  Indian  mission,  landed  at  Bombay,  and  In  le- 
Cumlng,  sailed  from  there,  although  the  center  of  its  operations  was  at  Lucknow, 
whence  missionaries  went  forth,  itinerating  a  vast  area  of  oountry,  peopled  with  mill- 
ions of  inhabitants,  ffe/rf,  that  Uie  testator  intended  a  gift  to  said  society,  to  be  ex- 
pended in  carrying  forward  the  work  of  the  society  in  India,  through  a  mission  located, 
not  at  Bombay  I  as  the  testator  supposed,  bat  at  Luck  now. 
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Appeal  from  the  court  of  chancery.  The  case  was  heard  on 
bill,  answer,  traverse,  and  proofs,  at  an  adjourned  term  of  the 
court  of  chancery,  held  on  the  7th  of  December,  1872,  Franklin 
county,  RoTCB,  Chancellor.  Appeal  by  the  orator.  The  case 
is  saflBciently  stated  in  the  opinion. 

Edson  ^  Rand  and  Paul  Dillingham^  for  the  orator,  the 
Freedmen's  Bureau,  and  the  Missionary  Society  of  the  Methodist 
Episcopal  Church. 

The  third  liequest  creates  a  trust  in  the  hands  of  the  executor, 
aud  will  bo  upheld.  Hill  ou  Trustees,  112,  n.  2,  after  a  careful 
and  exhaustive  examination  of  all  the  cases  od  the  subject,  sub- 
mits the  following  rules,  as  the  result  of  decisions,  and  as  war- 
ranted by  the  latest  writers:  1.  "Precatory  words  in  a  will, 
equally  with  direct  fiduciary  expressions,  will  ci*eate  a  trust; 
the  wish  of  a  testator,  like  the  request  of  a  sovereign,  is  equiv- 
alent to  a  command.  2.  Discretionary  expressions  which  leave 
the  application  or  non-application  of  the  subject  of  the  devise  to 
the  objects  contemplated  by  the  testator,  entirely  to  the  caprice 
of  the  devisee,  will  prevent  a  trust  from  attaching ;  but  a  mere 
discretion  in  regard  to  the  method  of  application  of  the  subject, 
or  the  selection  of  the  object,  ivill  not  be  inconsistent  with  a  trust. 
3.  Precatory  words  will  not  l)C  construed  to  confer  an  absolute 
gift  on  the  first  taker  liecause  of  failure  or  uncertainty  in  the 
objects  or  subject  of  the  devise.  But  failure  or  uncertainty  will 
be  an  element  to  guide  the  court  in  construing  words  of  doubtful 
significance,  adversely  to  a  trust."  The  objects  of  the  testator's 
bounty  clearly  appear.  The  words,  "  Preedmon  of  the  nation," 
have  a  clear  and  definite  meaning.  The  bequest  to  them  is 
equally  clear  and  definite,  and  the  only  discretion  left  to  the  ex- 
ecutor or  trustee,  is  in  the  appropriation  of  the  fund,  and  comes 
within  the  rules  above  referred  to.  1  Redf.  Wills,  174,  176 ; 
1  Jarman,  342-4  ;  Blake  v.  Dexter,  12  Cush.  559  ;  2  Redf.  Wills, 
809, 810,  812 ;  Errs,  of  Burr  v.  SmUh,  7  Vt.  241 ;  Bull  v.  Bull,  8 
Conn.  48 ;  Mefttrmp^  Dutch  Church  v.  Mott  et  ah  7  Page,  77  ; 
Inglii  V.  Satlorg  Snug  Harbor,  8  Pet.  99 ;  Hill  Tr.  109,  et  ieq. 
The  Freedmen's  Bureau  claim  this  bequest;  as  by  the  act  of 
36 
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Congress  of  March,  1865,  creating  the  burean,  the  Freedmen 
were  placed  under  the  care,  management,  and  control  of  the  of- 
ficers of  the  bureau,  and  all  gifts  for  their  benefit  should  pass 
through  their  hands.  The  educational  department  being  still  in 
force,  the  sum  should  have  been  decreed  to  the  commissioners 
of  education.  2  Brightly  Dig.  480,  §37  ;  Acts  of  Congress, 
1865-66,  173  ;  1867-68,  55, 166. 

The  main  question  presented  for  the  consideration  of  the  court, 
arises  under  the  fifth  clause  of  the  will.  The  heirs  claim  that 
by  showing  there  was  lo  such  mission  at  Bombay  at  that  time, 
and  hence  no  one  there  to  receive  the  bequest,  this  clause  of  the 
will  became  inoperative.  The  testator  was  a  life-long  member 
of  the  Methodist  Episcopal  Church  ;  warmly  attached  to  the  same ; 
and  took  a  deep  interest  in  its  missionary  society  ;  and,  though 
unable  to  read,  was  more  or  less  familiar  with  its  operaiions 
and  fields  of  labor ;  and  the  court  will  presume  that  he  was  ac- 
quainted with  the  ol  jects  and  operations  of  the  missions  of  the 
missionary  society  of  his  church,  and  that  he  intended  the  legacy 
to  be  used  to  promote  the  objects  indicated  by  the  name  of  the 
mission ;  but  the  parol  evidence  was  admissible  to  prove  those 
facts  as  part  of  the  surrounding  circumstances,  and  the  most  un- 
bounded indulgence  will  be  shown  to  the  ignorance,  unskilful- 
ness,  or  negligence  of  the  testator.  Button^  exr.  v.  American  Tract 
Society  et  aL  23  Vt.  386  ^  Brewstej-s  v.  McCalVs  Devisees^  15 
Conn.  274;  Minot  v.  Boston  Asylum^  7  Met.  416;  Tucker  v. 
Seaman's  Aid  Socielyyl  Met.  205;  Inglis  v.  Trusters  of  Sail- 
ors Snug  Harbor^  supra;  Baugh  v.  Re.ad^  1  Ves.  Jr  2^)9; 
Campbell  v.  French^  3  lb.  321. 

In  cases  of  latent  ambiguity  and  resulting  trusts,  statements 
made  by  the  testator  at  the  time  he  executed  the  will,  are  ad- 
missible, and  to  be  taken  into  consideration  by  the  court  in  con- 
struing the  will.  1  Redf.  Wills,  486,  §  28 ;  McClure  v.  Evansi^ 
29  Beav.  422.  The  ambiguity  here  is  raised  by  proving  that 
there  was  no  mission  at  Bombay ;  but  there  were  missions  in  other 
parts  of  India ;  and  it  can  require  no  extensive  citation  of  :tu- 
thorities  to  sustain  this  proposition.  Allen  v.  iyow,  2  Wash.  C. 
C.  475 ;    Winkley  v.  Kaime,  32  N.  H.  268. 
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Id  a  devise  to  a  corporation,  if  the  words  (though  the  name  be 
entirely  mistaken)  show  that  the  testator  could  only  mean  a  partic- 
ular cor))oration,  it  is  sufficient.  Angel  &  Ames  Qorp.  (8th  ed.) 
§  99.  And  when  the  intention  appears  from  the  will  and  evidence 
aliunde  J  it  becomes  immaterial,  for  it  is  a  mere  question  of  identity. 
Angel  &  Ames  C017).  §  18S  ;  Homheck  v.  American  Bible  Society^  2 
Sandf.  Ch.  133 ;  Neio  York,  <^c.  Society  v.  Err.  of  L  G,  4  Halst. 
Ch.  (N.  J.)  451 ;  Sxdton  v.  Cole,  3  Pick.  232 ;  Bank%  v.  Phelan, 
4  Barb.  80 ;  N,  ¥,  Institute  for  the  Blind  v.  Harris,  exr.  10  N. 
Y.  85  ;  Owens  v.  Missionary  Society,  14  N.  Y.  388  ;  Smith  v.  Smith, 
1  Eden  Ch.  190  ;  Thomas  v.  Stevens,  4  Johns.  Ch.  291  ;  But- 
ton's Ezr.  v.  American  Tra^t  Society,  supra.  There  is  nothing  in 
the  will  to  show  that  the  testator  intended  to  state  the  name  of  the 
society  ;  he  knew  the  objects  and  scope  of  the  society  to  be  char- 
itable and  i*eIigious,  designed  to  diffuse  more  generally  the 
blessings  of  education  and  Christianity,  and  to  promote  and  sup- 
|>ort  missionary  schools  and  christian  missions  throughout  the 
United  States  and  in  India,  and  that  all  such  schools  and  mis- 
MODS  were  under  the  control  and  direction  of  the  **  Missionary 
Society  of  the  Methodist  Episcopal  Church,"  and  a  bequest  to  the 
^'  Methodist  Episcopal  Missions,"  was  a  bequest  to  the  society  it- 
self. N.  Y.  African  Society  v.  Varick,  13  Johns.  38;  Minard 
V.  /»*.  Co.  6  mil,  476  ;  10  N.  H.  123. 

It  is  well  settled  that  a  devise  or  bequest,  to  a  corporation, 
need  not  state  its  corporate  name.  It  is  sufficient  if  it  can  be 
distinguished  from  every  other  corporation.  N.  Y.  Instiivie 
for  the  Blind  v.  Harris,  supra ;  1  Jarman,  330 ;  Angel  A 
Ames  Corp.  168  ;  Dr.  Ayer^s  case,  11  Coke,  20  c.  The  error 
is  one  of  description,  in  locating  the  mission  at  Bombay.  The 
general  rule  upon  the  subject,  that  when  the  name  or  descrip- 
tion of  the  legatee  is  erroneous,  and  there  is  no  reasonable 
doubt  as  to  the  person  who  was  intended  to  be  named  or  de- 
scribed, the  mistake  will  not  disappoint  the  bequest, — has  grown 
into  a  maxim  in  the  law ;  falsa  demonstratio  non  nocet,  has  been 
the  controlling  rule  which  has  governed  a  large  class  of  cases. 
1  Jarman,  337,  338,  341 ;  Drew  v.  Drew,  8  Poster,  489 ;  Brad- 
shaw  V.  Bradshatr,  2  Y.  A  Col.  72 ;  Smith  v.  Smith,  4  Paige, 
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7  ;  Triuttees  v.  Peaslee^  15  N.  H.  ^17 ;  Wooda  v.  Moorty  4 
Sandf.  537  ;  Winkley  v.  Aatme,  32  N.  H.  268  ;  Bouglasit  v. 
Blaekfardj  7  Md.  8  ;  Roman  Catholic  Orphan  Ai^ylum  v.  ii/m- 
mon8,  3  Bradf.  144;  Jackson  ex  dem  v.  Sill  et  ah.  11  Johns. 
201 ;  Allen  v.  Lyon^  snpra  ;  Domestie  ij*  Foreign  MiaHton  Society* h 
Appeal^  30  Penn.  425  ;  Button  v.  American  Tract  Society ^isupr a  ; 
Beaumont  v.  Fell^  2  P.  Wras.  141  ;  Abbott  v.  Massiey  3  Ves. 
148 ;  1  Meriv.  383  ;  Parsons  v.  Parnm^,  1  Vcs.  Jr.  26r) ;  Smiih 
V.  Coney ^  6  Ves.  42;   Connelly  v.  Pardon^  1  Paige,  291. 

This  gift  may  be  construed  as  to  the  Methodist  Episcopal  Mis- 
sions of  India ;  and,  being  for  a  religious  and  charitable  use, 
designed  to  difi'use  more  generally  the  blessings  of  education 
and  Christianity,  this  court  will  execute  the  general  intent  of  the 
testator  cy  pres.  1  Jannan,  255,  256  ;  Gilman  v.  Hamilton^  16 
111.  225  ;  Domestic  tf  Foreign  Mission  Society^ s  Appeal^  supra  ; 
Burry,  Smithy  supra ;  2  Story  Eq.  Jur.  §§1169-1176;  Perry 
Trusts,  §§  700,  701,  723,  724,  725,  and  note  1 ;  p.  672,  and 
cases  cited.  No  uncertainty  of  the  persons  or  objects,  or  whether 
the  person  to  take  is  in  esse^  can  defeat  the  bequest,  if  for  a  char- 
ity ;  and  where  a  literal  execution  becomes  impracticable,  the  court 
will  execute  it  according  to  the  original  purpose.  2  Story  £q. 
Jur.  §1169;  Attorney  General  v.  Oglander^  3  Bro.  C.  C.  16(> ; 
Attorney  General  v.  Qreen^  2  lb.  495  ;  Attorney  General  v.  Bishop 
of  Chester^  1  lb.  444,  489,  and  cases  cited  in  note ;  Perry 
Trusts,  §  732 ;  Attorney  General  v.  Landlaffy  2  Myl.  &  K  658 ; 
Attorney  General  v.  Andrew^  3  Ves.  639  ;  Andrew  v.  Merchant 
Tailor's  Co.  7  Ves.  223;  Andreto  v.  Trinity  Hall,  9  Ves.  625. 

This  court  has  jurisdiction  of  bequests  to  charitable  uses,  in- 
dependent of  the  statute  of  43  Elizabeth,  by  virtue  of  its  equity 
jurisdiction  ;  and  the  law  as  now  established  in  relation  to  gifts, 
<fec.,  to  such  uses,  is  not  derived  from  that  statute,  but  existed 
anterior.  2  Story  Eq.  Jur.  §§  1154,  1154  b.  1154  c.  1155,  1162, 
1163;  JExrs.  of  Burr  v.  Smith  et  al.  supra;  Perry  Trusts, 
§§  694,  695  ;  Jackson  v.  PhiUips,  14  Allen,  649  ;  2  Redf.  Wills, 
517,  618,  535,  and  cases  cited ;  Vial  v.  Howard's  Exrs.  2  How* 
ard,  196. 

The  bequest  being  for  a  charity,  the  construction  is  to  be  the 
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most  liberal.      2  Story  Eq.  Jur.  §§1074,  1139,  1167,   el  seq.  ; 

2  Redf.  Wills,  517,  518,  535.  The  testator  evidently  intended 
this  gift  for  a  Methodist  Episcopal  Mission  at  Bombay.  The  lan- 
guage or  Lord  Mansfield  in  the  case  of  Chapman  v.  lirotan^  3 
Burr.  1634,  is  very  strong  to  show  how  far  courts  will  go  to  carry 
into  effect  the  intention  of  the  testator.  If  it  could  not  go  for 
such  a  mission  at  Bombay,  it  should  go  for  India  missions  gene- 
rally, as  carrying  out  the  general  intent  of  the  testator  ;  and  it 
is  not  to  be  set  aside  because  it  cannot  be  carried  out  to  the  full 
extent,  but  is  to  work  as  far  as  it  can.  TheUu9son  v.  Woodford. 
4  Yes.  325 ;  13  lb.  480  ;  2  Story  Eq.  Jur.  §§  1167,  1168  ;  Mog^ 
gridge  v.  Thackwell,  3  Bro.  C.  C.  430  ;  7  Ves.  36,  75  ;  Perry 
Trusts,  §  725 ;  Ally.  Oeneral  v.  (?/y»,  12  Sim.  84  ;  Altg.  General 
V.  London,  3  Brown  C.  C.  171  ;  1  Ves.  Jr.  213  ;  Aitg.  General 
V.  Craven,  21  Bcav.  392 ;  Aftg.  Geyieral  v.  Boultbee,  2  Ves.  Jr. 
380  ;  3  Ves.  220  ;  Atfg.  General  v.  Hickit  in  re  St.  John's  Church, 

3  Ired.  Eq.  (N.  C.)  335.  The  erroneous  part  of  description, 
^^at  Bombay ,''  may  be  rejected  and  leave  a  sufficient  description. 
Winkleg  v.  Kaime,  supra;  Sellwood  v.  Mildmag,  3  Ves.  Jr. 
306;  Goodlette  v.  Southern,  1  M.  &  S.  299;  Dag  v.  Trig,  1 
P.  Wms.  286 ;  Lush  v.  Druce,  4  Wend.  313  ;  Worthington  v. 
Hgler,  4  Mass.  196  ;  Loomis  v.  Jackson,  19  Johns.  449  ;  Trustees 
V.  Peas^lg,15  N.  H.  317  ;  Lathrop  v.  Blake,  3  Poster,  46.  The 
gift  may  be  claimed  as  to  the  ^'  Missionary  Society  of  the  Metho 
dist  Episcopal  Church,"  with  a  direction  to  expend  tlie  same  in  a 
mission  at  Bombay,  and  in  the  natnro  of  a  trust.  Hill  Tr.  ch.  4, 
109.  But  if  the  court  are  of  the  opiuion  that  said  society  was 
not  named  trustee,  and  none  was  named,  the  gifl  being  charitable, 
it  is  no  objection  to  its  validity  if  the  object  can  be  ascertained, 
as  the  want  of  a  trustee  will  be  supplied  by  a  court  of  equity. 
Washburn  v.  Sewall,  9  Met.  280  ;  Bartlett  v.  King,  exr.  12  Mass. 
543. 

U.  S  Rogee,  for  the  heirs  of  Ira  McAllister. 

The  bequest  to  the  "  the  Preedmen  of  this  nation,"  is  void  for 
ancertainty.  White  v.  Fisk  et  al.  22  Conn.  32  ;  JExrs.  of  Burt  v. 
Smith  et  al,  7  Vt.  309  ;   Owens  et  al,  v.  The  Missionary  Society, 
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cf-tf.  14  N.  Y.  380 ;  Levy  et  al  v.  Levy,  33  N.  Y.  97 ;  2  Rcdf. 
Wills,  817,  820,  note  2  ;  Treat's  Appeal  from  Probate,  30  Conn. 
113;  Grimes  v.  Hammond,  35  Ind.  198.  Xo  trust  is  created 
here,  aud  the  bequest  goes  directly  to  the  beneficiaries,  or  else  the 
amount  of  it  is  undisposed  of.  It  is  a  bequest  to  a  large  class  or 
portion  of  the  community,  without  any  mode  of  selection. 

Tlie  bequest  to  the  Methodist  Episcopal  Mission  at  Bombay,  is 
void,  because  it  is  conceded  that  there  was  not  at  the  time  of  the 
death  of  the  testator,  and  never  had  been,  any  such  mission. 
King  v.  Stroiig,  9  Page  94 ;  Kiny  et  al.  v.  Woodhull  et  al,  3  Edw. 
Ch.  83  ;  Easterhrook  et  al.  v.  Stellinghast,  5  Gray,  17  ;  Brewster 
V.  MvCalVs  BevineeH,  15  Conn.  292  ;  Tucker  et  al.  v.  Seaman^s 
Aid  Society,  7  Met.  208  ;  Sherwood  v.  The  Americaf^  Bible  Soci- 
ety,  1  Keyes,  566  ;  Qwens  v.  The  Missio^nary  Society,  ^c,  supra  ; 
2  Redf.  Wills,  782,  §  21 ;  lb.  830,  §  80  ;  1  Rcdf.  Wills,  688,  §  38 ; 
lb.  698,  §  4  ;  2  lb.  793,  §  40  ;  2  Story  Eq.  Jur.  §  1186.  "  If  the 
charity  or  object  of  the  gift  be  precisely  pointed  out  and  fail,  it 
seems  then,  in  general,  that  it  should  not  be  applied  to  another." 
2  Story  Eq.  Jur.  621,  note,  §§1182,  1183,  1192,  1193,  1194; 
Williams  v.  Williams,  8  N.  Y.  548;  Am.  Law  Rev.  July,  1871, 
702  ;  Baptist  Association  v.  HarVs  Executors,  4  Wheat.  330  ; 
Downing  v.  Marshall,  23  N.  Y.  366 ;  Exrs.  of  Burr  v.  Smith 
et  al.  supra;  3  Pet.  381  ;  9  Cow.  437  ;  Hill  Tr.  701.  No  chari- 
itable  object  or  purpose  is  named,  and  there  is  nothing  to  indicate 
that  tliis  bequest  was  a  gift  to  charity.  2  Story  Eq.  Jur.  §  1183  ; 
14  N,  Y.  385  ;  Hill  Tr.  200. 

The  doctrine  of  cy  pres  has  not  been  adopted  in  this  state ;  nor 
to  any  considerable  extent  in  this  country.  2  Redf.  Wills,  811  ; 
Hill  Tr.  192,  n. ;  4  Kent  Com.  508,  note ;  Exrs.  of  Burr  v. 
Smith,  supra ;  Beekman  v.  Bonsor,  23  N.  Y.  308 ;  Bascom  v. 
v.  Anderson,  34  lb.  590 ;  22  Conn.  64. 

"  If  there  is  a  mistake  in  the  description  of  the  devisee,  that  is, 
if  there  is  no  one  who  corresponds  to  the  description  in  all  partic- 
ulars, but  there  is  one  who  corresponds  to  it  in  many  particulars^^* 
extrinsic  testimony  will  be  admitted.  Button,  exr.  v.  Amertciin 
Tract  Society,  23  Vt.  346.  This  is  the  doctrine  of  the  case,  TSicker 
V.  Seamen^ s  Aid  Society,  7  Met.  205,  and  of  all  the  Massachusetts 
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pases.  Id  the  case  at  bar,  the  extrinsic  testimony  has  no  tendency 
to  show  that  the  missionary  society  of  the  Methodist  Epicopal 
chnrch  was  intended.  It  is  not  a  case  of  equivocation.  There  is 
no  ambiguity  in  the  will.  It  is  only  where  the  description  in  a 
will  applies  with  equal  clearness  to  different  persons  or  sulvjects, 
that  the  question  of  intention  can  arise  so  as  to  make  extrinsic 
eridei;ce  admissible.  1  Redf.  Wills,  609.  The  bequest  is  to  a 
mission.  The  claimant  is  a  missionary  society.  And  it  is  claimed 
that  by  the  description  of  a  mission  at  Bombay,  a  missionary  society 
at  New  York  was  intended.  14  N.  Y.  384,  and  cases  there  cited  ; 
White  et  aL  v.  Howard  et  al.  40  lb.  162.  Property  once  vested,  can- 
not be  divested.  Errs,  of  Burr  v.  Smithy  supra.  The  statute  of 
43  Eliz.  was  never  in  force  in  this  state.  Exrs.  of  Burr  v. 
Smithy  $tipra.  And  see  as  to  tlie  effect  of  this  statute,  8  N.  Y. 
525 ;  34  lb.  604,  et  seq. 

If  the  Methodist  Episcopal  Mission  is  to  be  treated  as  the  trus- 
tee of  the  fund,  or  if  the  bequest  be  considered  a  gift  to  that  mis- 
sion, to  be  by  it  bestowed  on  charitable  objects,  in  either  case,  as 
no  such  mission  exists,  and  no  beneficiaries  are  named,  there  is 
neither  a  trustee  nor  cestui  que  trust.  It  is  believed  that  there  is 
no  case  in  which  a  1)equest  like  the  one  under  consideration  has 
Ixicn  sustained.  In  Massachusetts,  where  they  have  commissioners 
of  charities  appointed  ^nd  regulated  by  statute,  where  the  statute 
of  43  Eliz.  is  in  force,  and  where,  to  some  extent,  the  courts  have 
administered  charitable  bequests  cy  pres^  a  bequest  to  a  corpora- 
tion not  in  existence  was  held  void.  Easterhrook  v.  Tillinc/hast^ 
mpra. 

The  principle  upon  which  the  case  of  Button  v.  The  American 
Tract  Society^  supra,  was  decided,  and  of  the  Massachusetts  cases, 
is  the  same ;  and  they  proceed  expressly  upon  the  ground  that  tlie 
devisee  intended  must  be  in  existence,  and  capable  of  taking. 

The  opinion  of  the  court  was  delivered  by 

ROi^,  J.  The  questions  raised  in  this  case  are  in  regard  to 
the  validity  of  the  third  and  fifth  bequests  in  the  testator's  will. 
The  third  bequest  is  expressed  as  follows :  "  I  give  and  bequeath 
the  sum  of  one  thousand  dollars,  to  be  paid  by  my  executor  here- 
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inaftcr  named,  Tor  the  education  of  the  Freedmen  of  this  nation^ 
as  soon  after  my  decease  as  it  can  reasonably  bo  collected  and 
appropriated  to  that  end :  his  best  judgment  and  discretion  to  be 
exercised  in  said  appropriation.'* 

The  sum  withdrawn  by  the  testator  from  his  estate  and  set  apart 
for  the  object  named,  is  definite  and  certain — one  thousand  dollars. 
The  beneficiaries  who  are  made  the  subjects  of  the  testator's 
bounty,  are  the  "  Freedmen  of  the  nation,"  a  well  known  class, 
and  at  the  time  of  making  the  bequest,  March,  1866,  recently 
emancipated  from  slavery.  Their  wants  and  condition  were  then 
subjects  prominently  before  the  public,  and  well  known  to  the 
testator.  The  object  for  which  the  bequest  was  to  be  expended  is 
specifically  named — the  education  of  this  class  of  persons.  The 
person  who  is  to  be  the  almoner  of  the  testator's  bounty  is  ap- 
pointed by  the  testator — "my  executor  hereinafter  named."  Every- 
thing is  thus  made  definite  and  certain  by  the  testator,  except  the 
particular  mode  of  appropriating  the  bequest  for  the  object  named. 
This  the  testator  has  entrusted  to  the  "  best  judgment  and  discre- 
tion" of  his  executor.  The  executor  is  alive  and  willing  to  dis- 
charge the  duty  thus  cast  upon  him.  No  authority  has  been  cited 
by  the  counsel  for  the  heirs,  nor  do  we  think  any  exists,  which 
holds  that  the  testator  may  not  entrust  the  particular  mode  of  ap- 
propriating his  bounty  for  the  object  named,  to  the  •determination 
of  a  person  appointed  by  him.  There  are  many  authorities  which 
hold  that  the  testator  has  this  right  and  power,  and  its  exercise 
will  not  render  void  the  bequest.  The  general  doctrine  is,  that 
whenever  a  testator  has  appropriated  a  definite  portion  of  his 
property  to  a  specific  object,  without  appointing  a  trustee,  the  court 
of  chancery  will  administer  the  trust,  and  allow  no  trust,  other- 
wise valid,  to  fail  for  the  want  of  a  trustee.  We  do  not  think  the 
Freedmen's  Bureau  has  any  claim  upon  this  bequest.  To  give  it 
to  that  society,  though  organized  under  an  act  of  Congress,  and 
operating  for  the  education  of  the  freedmen,  would  defeat  rather 
than  execute  the  intention  of  the  testator,  who  has  entrusted  the 
selection  of  the  mode  of  appropriating  the  bequest  to  his  execu- 
tor. We  think  the  decree  of  the  probate  court  and  of  the  c -urt 
of  chancery,  leaving  this  bequest  in  the  hands  of  the  executor,  to 
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be  appropriated  by  him  in  his  best  judgment  and  discretion  to  the 
education  of  the  Freedmen,  was  correct,  and  in  accordance  with 
the  intention  of  the  testator. 

II.  The  fifth  bequest  is^ ''  I  give  and  bequeath  the  residue  of 
my  property  to  the  Methodist  Episcopal  Mission  at  Bombay." 
It  is  conceded  that,  neither  at  the  time  of  the  execution  of  the 
will  by  the  testator,  nor  at  the  time  of  his  decease,  was  there,  nor 
since  then  has  there  been,  any  such  person,  or  body  corporate  or 
incorporate,  in  existence,  known  by  the  specific  name  of  the  Meth- 
odist Episcopal  Mission  at  Bombay.  This  bequest,  therefore,  can- 
not be  upheld  as  a  bequest  to  any  person  or  body  corporate  or 
incorporate  by  name.  If  it  is  a  bequest  to  a  legal  devisee,  it 
must  be  to  such  devisee  by  description  rather  than  by  name. 
Bequests  may  be  made  to  a  devisee  by  description,  as  well  as  by 
name.  Button^  JSxr.  v.  American  Tract  Society^  23  Vt.  336  ;  Brew- 
Hers  v.  McCalVs  BeviseeSy  15  Conn.  274  ;  Minot  v.  Boston  Asylum^ 
7  Met.  416 ;  Tucker  v.  Seaman's  Aid  Society^  7  Met.  205.  It  is 
evident  that  the  testator  at  the  time  he  made  the  bequest,  had  in 
mind  some  object  for  which  he  desired  to  have  the  residue  of  his 
property  expended,  and  some  person  or  corporation  through  whose 
instrumentality  he  desired  the  expenditure  to  be  made.  Has  the 
testator  by  the  words, ''  The  Methodist  Episcopal  Mission  at  Bom- 
bay "  sufficiently  described  the  object  for  which  he  desired  to 
bestow  the  residue  of  his  property,  and  the  person  or  corporation 
through  whose  instrumentality  the  same  was  to  be  appropriated 
to  that  object,  one  or  both  ?  To  aid  in  determining  this  question, 
extrinsic  evidence  of  the  circumstances  which  surrounded  the  tes- 
tator at  the  time  he  made  the  bequest,  may  be  received. 

From  i^uch  evidence,  we  learn  that  the  testator,  who  had  never 
been  able  to  read  or  write,  through  a  defect  in  his  eyesight,  had 
for  a  long  time  been  a  devoted  member  of  the  Methodist  Episco- 
pal Church,  and  as  such,  had  been  acquainted  with,  interested  in, 
and  a  contributor  to,  the  work  of  missions  as  carried  on  by  that 
church  in  foreign  lands,  and  especially  in  India.  That  church 
distributed  its  contributions  for  missions,  domestic  and  foreign, 
through  a  regularly  incorporated  society  denominated  ^^  The  Mis- 
sionary Society  of  the  Methodist  Episcopal  Church."  That  society 
37 
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had  established  several  years  before  the  making  of  said  bequest,  a 
mission  in  India.     It  was  among  the  largest  and  most  prosperous, 
if  not  the  largest  and  most  prosperous  foreign  mission  established 
by  the  society.    The  missionaries  sent  out  by  the  society  to  this 
field  of  labor,  landed  at  Bombay.     In  returning  home,  they  sailed 
from  Bombay.     The  centre  of  the  operations  of  this  missfon  was 
established  at  Lucknow,  from  which  place  the  missionaries  went 
forth,  itinerating  over  a  vast  area  of  the  country,  populated  with 
itiilTionB  of  inhabitants.     It  is  to  be  borne  in  mind  that  the  t^ta- 
tor  could  neither  read  nor  write,  and  that  all  the  informatjon  he 
could  obtain  in  regard  to  these  missionary  operations,  must  of 
necessity  have  been  acquired  from  hearing  others  speak  of  tihem. 
In  speaking  of  these  missibnary  operations,  one  would  be  very 
likely  to  mention,  that  a  mfssionary  Jiad  arrived  at  Bombay,  or 
left  Bombay  for  the  interior,  or  on  his  return  home.    The  testa- 
tor, obtaining  his  information  from  this  source  alone,  with  no 
special  knowledge  of  India  as  a  country,  would  be  very  likely  to 
nnderstand  that  Bombay  was  the  central  pofnt  from  which  all  the 
missionary  operations  of  the  Methodist  Epis'copal  Church  in  that 
country  emanated.     Hence  the  bequest  to  the  Methodist  Episcopal 
Mission  at  Bombay.     From  this  language,  intei*preted  by   his 
knowledge  of,  connection  with,  and  love  for,  the  Methodist  Ep^ 
copal  Church,  there  can  be  no  doubt  that  be  intended  and  made 
this  bequest  to  cArry  forward  missionary  work  in  the  foreign  field, 
under  the  care  and  charge  of  that  church,  and  in  that  part  of  the 
foreign  field  which,  to  his  mind,  was  represerted  by  Bombay. 
This  is  evident  from  the  words  used  by  the  testator,  "  Methodist 
Episcopal  Mission  at  ,B<oiltibay."    These  words  clearly  hnport  a 
gift  of  the  residtie  of  his  property  to  a  nrission  under  the  charge 
and  csre  of  the  Methodist  Episcopal  Ohirrch.    The  testator  has 
described  this  mission  as^  located  at  Bombay.    In  tbia  there  is  a 
misdescription  of  the  location  of  the  object  of  his  benefaction,  as 
there  was  iio  such  mission  located  at  that  place,  under  the  care 
of  that  church.     A  misdescription  by  the  testator  of  the  place*  at 
which  the  beneficiary  or  object  of  his  bounty  is  located,  will  not 
avoid  the  bequest,  if  the  beneficiary  or  object  to  which  the  beqaest 
is  made,  is  sufficiently  described  so  that  it  is  made  reasonably  oer- 
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tain.  If  a  testator  should  make  a  bequest  to  his  oldest  son,  at 
Bombaj,  and  it  should  turn  oat  that  he  had  no  oldest  son  at  Bom- 
baj,  but  had  one  at  Lucknow,  the  bequest  would  not  be  void,  but 
vonld  be  a  valid  bequest  to  the  testator's  oldest  son,  wherever  he 
migbt  be.  It  would  be  very  different  if  the  bequest  should  be  to 
his  nephew  at  Bombay,  and  it  should  turn  out  that  the  testator 
had  no  nephew  at  Bombay,  but  had  several  nephews  at  other 
places.  In  such  a  case,  it  would  not  be  clear  which  nephew  he 
inteuded,  without  the  aid  of  other  proof  than  that  furnished  by 
the  bequest.  Iq  this  case,  it  appears  that  no  missionary  work 
is  carried  on  under  the  name  of  Metliodist  Episcopal  missions, 
or  under  the  care  of  the  Methodist  Episcopal  Church,  of  which 
die  testator  was  a  member,  except  by  the  missionary  society  of 
that  church  ;  and  that  that  society  had  no  mission  located  at  Bom- 
bay, but  did  have  one  located  at  Lucknow,  a  place  in  the  same 
country  as  Bombay,  not  far  from  it,  and  to  reach  which  the  mis- 
sioaaries  must  pass  through  Bombay.  From  the  language  of  the 
bequest,  in  connection  with  the  facts  known  to  the  testator,  and 
the  circumstances  surrounding  him,  we  think  no  reasonable  doubt 
can  be  entertained  that  the  testator  intended  by  this  bequest  a  gift 
to  the  missionary  society  of  the  Methodist  Episcopal  Church,  to 
be  expended  in  carrying  forward  the  work  of  that  society  in 
India,  through  a  mission  located,  according  to  the  testator's  un- 
derstanding, at  Bombay,  but  which  in  fact  was  located  at  Luck- 
now. We  therefore  think  and  hold,  that  this  fifth  bequest  is  a 
valid  bequest  to  the  missionary  society  of  the  Methodist  Episcopal 
Church,  to  be  expended  for  the  object  and  purpose  we  have  just 
indicated.  In  coming  to  this  conclusion,  we  have  had  occasion  to 
consider  in  connection  with  the  language  of  the  bequest,  only  the 
circumstances  attending  the  making  of  the  bequest,  and  surround- 
ing the  testator  at  the  time  he  mode  the  bequest.  Such  circum- 
stances are  always  admissible  in  evidence,  to  aid  in  construing 
written  instruments,  that  the  court  may  be  enabled  to  look  at  the 
subject-matter  from  the  same  stand-point  from  which  the  maker 
of  the  instrument  viewed  it,  and  thus  be  enabled  to  understani 
•ttad  apply  the  language  used,  in  the  same  sense  in  which  the 
maker  of  the  instrument  understood  and  applied  it  at  the  time  he 
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made  the  written  instrument.  Hence  we  have  had  no  occasion  to 
consider  whether. the  court  of  chancery  in  this  state,  has  all  the 
powers  exercised  by  that  court  in  England  before  or  since  the 
passage  of  the  48d  of  Elizabeth,  in  regard  to  bequests  for  charita- 
ble purposes ;  nor  whether  the  doctrine  of  cy  pres  prevails  hece 
to  the  s$ime  extent  as  in  England  ;  questions  which  have  been 
argued  at  length  by  the  counsel  on  both^ides. 

The  decree  of  the  court  of  chancery  in  regard  to  the  fifth  be- 
quest is  reversed,  and  the  cause  is  remanded  to  that  court,  with 
a  mandate  to  enter  a  decree  accor  iing  to  the  views  herein  ex- 
pressed. 


MONTPFUER    AND    WeLLS    RiVER   RaILROAD     COMPANY   V.   JaMBS 

R.  Lang DON. 

[S.  C.  45  Vt.  137.] 

Corporation,     Gen.  Stts.  ch.  28,  §  5.      Subscription  to   Capital 

Stock. 

When  a  subseription  to  the  capital  stock  of  a  corporation  is  made  to  tlie  corporation  di> 
rectly,  after  it  is  organised  thoagh  inlbrmally,  and  after  it  exists  as  a  corporation  dm 
facto,  and  is  acting  in  its  corporate  capacity  nnder  its  corporate  name,  tlie  suhscriber 
cannot,  In  a  suit  upon  such  subscription,  deny  the  legal  organisation  of  the  corporation. 

Sec.  5,  ch.  28,  of  the  Gen.  Sts.,  which  provides  that  "every  person  sulMoHblng  for  stock 
in  any  railroad  in  this  state,  shall  be  required  to  pay  to  the  commisMiontr,  at  the  time 
of  subscribing,  five  per  centum  on  the  amount  of  stock  for  which  he  shall  subscribe,'* 
Ac,  does  not  apply  when  the  subscription  is  made  to  the  corporation  directly,  after  its 
organisation  and  existence  as  a  corporation  tfe  facto. 

The  defendant  was  one  of  the  commissioners  for  receiving  subscriptions  to  the  capital 
stock  of  the  plaintift  On  January  19,  1869,  he  subscribed  fur  iOO  shares  of  said  atock. 
On  December  20«  1869,  with  the  consent  of  the  other  commfa'iioners,  he  attached  a  oertain 
condition  to  his  subscription,  to  be  complied  with  wiUiin  one  year  thereafter.  On  Jan- 
uary A,  1870,  the  plaintiff  organized  under  its  act  of  Incorporation,  at  which  time  the  book 
containing  the  defendant's  subscription  was  in  his  hands  as  commis^tioner  as  aforesaid, 
and  was  retained  by  him  till  January  18, 1870,  when  said  condition  was  complied  with,  and 
he  delivered  said  book  to  the  directors  of  the  company.  From  the  4tli  to  the  ISth 
of  January,  the  company  had  been  acting  under  its  charter  as  rn  organised  company* 
Htldy  that  these  fiiots  constituted  the  defendant's  subscription  a  subscription  made  Ui 
the  plaintiif  directly,  while  acting  as  a  corporation  dt  facto,  . 
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Assumpsit  upoD  a  subscription  to  the  capital  stock  of  the  plain- 
tiff corporation.  Plea,  the  general  issue,  and  notice  denying  the 
plaintifiTs  legal  organization.  Trial  by  jury,  March  term,  1873, 
Washiugton  county,  Barrett,  J.,  presiding. 

The  plaintiff  introduced  in  evidence  its  act  of  incorporation, 
approved  November  6,  1867,  and  an  act  explanatory  thereof,  ap- 
proved October  13,  1870.  Also,  an  act  to  enable  the  towns  in 
the  counties  of  Washington,  Caledonia,  and  Orange,  to  aid  in  the 
construction  of  the  plaintiff's  railroad,  approved  October  30, 
1868,  with  the  proper  certificate  of  compliance  with  the  provis- 
ions thereof;  also  an  act  in  amendment  thereof,  approved  No- 
vember 16,  1869.  Said  act  of  incorporation  appointed  twenty- 
seven  persons  as  commissioners  for  I'eceiving  subsci  iption  to  the 
capital  stock  of  said  corporation,  of  whom  the  defendant  was 
one,  and  provided  that  a  majority  thereof  should  be  a  quorum  for 
the  transaction  of  business.  The  plaintiff  also  introduced  in  evi- 
dence the  record  of  the  proceedings  of  the  first  regular  meeting 
of  said  commissioners,  held  on  the  26th  day  of  December,  1868, 
bj  which  it  appeared  that  only  fourteen  of  said  commissioners 
were  present,  of  whom  the  defendant  was  one,  and  that  a  vote 
was  then  passed, 

*'*'  That  Roderick  Richardson,  James  R.  Langdon,  and  John  A. 
Page,  be  a  committee  to  give  legal  public  notice  of  the  times  and 
places  of  the  opening  of  books  of  subscription  to  the  capital  stock 
of  the  company,  and  also  to  open  the  books  at  such  times  and 
places,  and  to  receive  the  five  per  cent,  to  be  paid  on  all  subscrip- 
tions for  stock." 

The  plaintiff  also  introduced  the  record  of  a  notice  given  pur- 
suant to  said  vote,  dated  the  said  26th  day  of  December,  and 
signed  by  said  committee.  Also,  a  record  of  the  proceedings  of 
a  meeting  of  said  commissioners,  held  December  20,  1869,  by 
which  it  appeared  that  only  fifteen  of  said  commissioners  were 
present,  of  whom  the  defendant  was  one,  and  that  it  was  then 

^^  Voted,  that  the  books  for  subscription  to  the  stock  of  the 
company  remain  open  until  such  time  as  the  con^missioners  shall 
fix  for  the  organization  of  the  corporation  by  the  election  of  di- 
rectors. 


286  GENERAL  TERM, 


Montpelier  A  Wells  River  Railroad  Oompaoy  «.  LaDgdon. 

^^  Votedj  that  the  committee  heretofore  appointed  to  receive 
subscriptions,  be  and  hereby  are  authorized  to  call  a  meeting  of 
the  stockholders  for  the  election  of  directors,  as  soon  as  one 
hundred  thousand  dollars  of  stock  shall  have  been  subscribed." 

Also,  the  record  of  a  call  of  a  meeting  of  the  stockholders 
pursuant  to  the  vote  last  aforesaid,  signed  by  said  committee,  and 
dated  December  21,  1869.  Also,  the  record  of  a  meeting  of 
stockholders,  held  pursuant  to  said  call  on  January  4,  1870,  at 
which  it  was  voted  that  the  number  of  directors  of  said  corpora- 
tion be  nine,  whereof  five  were  then  elected,  and  the  time  and 
place  of  their  first  meeting  designated.  The  plaintiff  also  intro- 
duced evidence  tending  to  show  a  continuation  of  its  organization 
after  the  said  4th  day  of  January,  and  that  it  had  been  engaged 
in  the  construction  of  its  railrosed  ever  since  that  time,  and  therein 
had  expended  large  sums  of  money,  incurred  great  expense,  and 
assumed  heavy  liabilities,  previous  to  the  commencement  of  this 
suit.  The  plaintiff  also  introduced  the  defendant's  subscription 
in  evidence.  It  did  not  appear  that  the  persons  named  as  com- 
missioners in  said  act,  were  ever  all  present  at  any  of  the  meet- 
ings of  that  board,  or  that  personal  notice  of  said  meetings  was 
given  to  the  commissioners  by  their  clerk,  or  any  notice  thereof, 
unless  through  newspapers,  and  it  did  not  appear  that  such  notice 
was  given.  It  also  appeared  that  the  defendant  did  not  pay  at  the 
time  of  subscribing,  the  five  per  centum  on  the  amount  of  stock 
for  which  he  subscribed,  as  required  by  §  5,  ch.  28,  of  the  Gten. 
Sts.,  and  that  he  had  never  paid  anything  upon  his  said  subscrip- 
tion. In  regard  to  the  defendant's  subscription,  the  plaintiff  in- 
troduced testimony  tending  to  show,  substantially,  what  it  offered 
to  show  as  stated  in  the  4«5th  Vt.  137,  q.  v.  The  other  facts  suf- 
ficiently appear  in  the  opinion. 

The  defendant's  counsel,  not  desiring  to  go  to  the  Jury  upon 
any  question,  claimed  that  a  lawful  organization  of  the  plaintiff 
corporation  was  not  shown,  for  that  it  did  not  appear  that  all  the 
commissioners  named  in  said  act  of  incorporation,  were  present 
at  the  meetings  of  said  commissioners,  or  were  notified  thereof,  and 
insisted  that  that  was  necessary,  as  their  functions  in  assigning 
the  stock  among  the  subscribers  thereto  were  judicial.     But  the 
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court  held^  that  as  it  appeared  that  the  fall  amount  of  the  capi- 
tal stock  had  Dot  been  subscribed  for,  there  was  no  occasi(Hi  for 
the  exercise  of  any  but  ministerial  functions  by  the  commission- 
ers. The  defendant's  counsel  also  claimed  that  the  defendant's 
sabseriptioQ  was  not  yalid,  because  he  did  not  pay  said  five  per 
centum  at  the  time  of  subscribing.  But  the  court  held  that  the 
defendant  could  not  avail  himself  of  that  objection,  because,  if 
there  was  any  default  in  that  respect,  it  was  chargeable  to  his  own 
Deglect  to  perform  a  duty  which  the  law  imposed  upon  him  as 
commissioner  and  committee  as  aforesaid.  The  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  due  on  said  subscription  ; 
to  which  the  defendant  excepted. 

B.  F.  Fifield  and  H.  W.  Heaton^  for  the  defendant. 

The  acceptance  of  subscriptions  for  stock  by  commissioners  in- 
Tolves  discretion.  It  therefore  can  only  be  done  at  a  legal  meet- 
ing of  the  commissioners,  and  if  not  legally  accepted,  a  subscri- 
ber never  becomes  a  stockholder,  and  there  could  be  no  legal 
meeting  unless  all  were  present  or  all  notified.  1  Redf.  Railw. 
19,  63,  65,  66;  Crocker  ^  Williams  v.  Crane,  21  Wend. 
211 ;  Napier  v.  Poe^  12  6a.  170.  The  fact  that  the  maximum 
amount  required  by  the  charter,  was  not  subscribed,  does  not  af- 
fect the  question.  The  commissioners  had  a  discretion  in  regard 
to  the  rejection  or  acceptance  of  any  subscription,  however  large  or 
small.  It  was  their  duty  to  reject  any  subscription  made  in  bad 
Caith.  In  an  action  for  calls,  the  plaintiff  must  prove  a  legal  organi- 
zation, as  a  condition  precedent  to  a  recovery,  if  the  defendant  in- 
sists upon  it.  The  rule  is  different  when  the  action  is  upon  a  con- 
tract made  with  a  corporation  itself.  Bill  v.  Fourth  Western 
Turnpike  Co,  14  Johns.  416 ;  10  Wend.  269. 

The  omission  to  collect  the  five  per  cent,  at  the  time  of  sub- 
scription, is  fatal ;  otherwise,  the  statute  is  repealed  by  the  court. 
The  statute  is  not  directory.  The  public  have  an  interest  that 
subscriptions  should  be  made  in  good  faith,  and  as  an  earnest  of 
it,  diat  something  should  be  paid  down.  Hence,  neither  party 
can  waive  its  provisions.  JenMnM  v.  Union  Turnpike  Co.  1 
Caines,  85 ;  JB3>emian   Turnpike  Co.  v.  Hendereon^  8  S.  A  R. 
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217  ;  Charlotte  ^  S.  C.  R,  E.  Co.  v.  Blakeley,  3  Strob.  (s.  c.) 
245 ;  Gen.  Sts.  216.  The  fact  that  the  defendant  wa:^  a  commis- 
sioner, does  not  estop  him  from  setting  up  this  defence.  He 
signed  as  an  individual,  not  as  a  commissioner.  He  could  not 
contract  with  himself.  There  was  no  duty  upon  him  as  an  indi- 
vidual, to  pay  to  himself  as  commissioner.  It  was  the  duty  of 
the  other  commissioners  to  collect  the  five  per  cent.  The  statute 
docs  not  impose  the  duty  upon  the  subscriber  to  pay.  It  imposes 
the  duty  upon  the  commissioner  to  collect.  This  duty  is  upon 
tlio  whole  body  of  the  commissioners.  This  duty  they  did  not  and 
could  not  perform,  because  they  never  had  a  legal  meeting. 

(7.  H.  Heathy  J,  A,    Wing^   and    Paul   Dillingham^  for   the 
plaintiff. 

The  proof  which  was  undi  sputed  showed  the  plaintiff  a  cor- 
poration de  facto.  All  that  was  necessary  was,  to  show  an  in- 
corporation of  the  company,  that  it  was  doing  business  and  con- 
structing its  road,  and  that  the  defendant  dealt  with  it  as  a 
corporation.  Searsburgh  Turnpike  Co.  v.  Ctitter,  6  Vt  315 ; 
Bank  of  Manchester  v.  Allen^  11  Vt.  302 ;  McDaniels  v.  Flofver 
Brook  Manufacturing  Co.  22  Vt.  274  ;  Bank  of  United  States 
y.  Lyman  et  als.  20  Vt.  666  ;  JEtna  Ins.  Co.  v.  Wires  ^  Peck^ 
28  Vt.  93  ;  Vt.  Mining  ^  Quarrying  Co.  et  als.  v.  Windham 
County  Bank  et  ah.  44  Vt.  489  ;  M.  E.  Church  v.  Perkill,  19  N. 
Y.  482  ;  People  v.  Bigler,  Hill  &  D.  (N.  Y.),  133;  Jame9  v. 
Dana^  24  Barb.  395  ;  Coine  v.  Bingham^  39  Me,  35 ;  Hagerstown 
Turnpike  Co.  v.  CroyeVy  5  Har.  &  J.  (Md.)  122  ;  Turnpike  Co. 
V.  Hendricks^  16  B.  Mon.  (Ky.)  4  ;  Anderson  v.  Newcastle^  ^c. 
R.  R.  Co.  r2  Ind.  876. 

Langdon  was  one  of  the  commissioners  named  in  the  act,  was 
present  and  acted  at  those  meetings,  acted  as  a  committee  by 
appointment,  contracted  with  the  corporation  as  such,  and  is  now 
estopped  from  setting  up  any  defect  in  the  organization,  espe- 
cially as  he  did  not  deliver  his  subscription-book  containing  his 
subscription,  to  the  commissioners,  but  to  the  directors  of  the 
road,  and  no  assignment  of  stock  could    be  made  to  him  until 
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the  18th  day  of   January,  as  his  subscription  was    ccmditional 
till  that  day. 

We  insist  that  the  subscriber  cannot  take  advantage  of  his 
owD  wrong,  and  avoid  his  subscription  for  the  non-payment  of 
the  five  per  cent.  The  words  of  the  act  do  not  make  the  sub- 
scription void.  If  the  other  subscribers  who  had  paid,  should 
object,  the  subscriber,  {)erhaps,  could  not  insist  on  his  subscrip- 
tion against  the  objection ;  but  he  would  be  bound  by  it  if  they 
consented  to  the  same.  This  is  a  provision  for  the  benefit  of 
the  company.  VL  Central  B.  R.  Co,  v.  Clayes^  21  Vt.  30. 
The  subscription  was  made  by  the  defendant,  while  he  held 
Uie  books  as  commissioner,  and  if  he  did  not  pay  the  five  per 
cent.,  it  was  a  fraud  on  the  company,  for  which  he  should  be  held 
liable.     1  Redf.  Railw.  187-8. 

There  is  no  law  that  requires  the  directors  of  a  railroad  to 
require  five  per  cent,  paid  on  the  capital  stock  at  the  time  of 
subscription.     The  corporation,  after  it  is  organized,  is  consid- 
ered capable  of  making  contracts.     The  subscription  of  the  de- 
fendant, as  amended  on  the  20th   of   December,  1869,  and  ac- 
cepted by  the  commissioners,  was  simply  a  proposition  to  the 
plaintifi'  to  take  a  hundred  shares,  on  condition  that  individuals 
in  Montpelier  would  subscribe  Jj40,000  more.     It  was  simply  a 
proposition  in  writing,  and  not  binding,  and  did  not  require  the 
payment  of  the  five  per  ccilt.  until  the  condition  was  complied 
with.     The  corporation  was  organized  on  the  4th  day  of  Janu- 
ary, 1870,  and  the  condition  was  not  complied  with  till  the  18th 
of  that  month,  and  on  that  day  the  defendant,  as  commissioner, 
delivered  his  subscription  to  the  directors,  and  they  accepted  it 
as  a  valid  subscription,  without  requiring  the  payment  of  the  five 
per  cent.,  as  they  legally  might;  and  therefore  the  law  requir- 
ing the  payment  of  five  per  cent,  to  the  commissioners,  does  not 
apply  to  this  case.     1  Redf.  Railw.,  referring  to  the  Ashtahula  ^ 
New  L.  Railroad  v.  Smith,  10  Ohio,  N.  S.  328  ;  Shelby  Rail- 
roctd  Co,  V.  Hendricks,  16  B.  Mon.  4  ;     Chamberlin  v.  Paines- 
viUe  ^  Hudson  R,  R.  15  Ohio,  222 ;  Railroad  v.  Teaman,  and 
Railroad  v.    Ca%ey,   20  111.  654.      Outside  of  New  York,  the 
decisions  are  all  one  way,  and  they  are  conflicting  in  Now  York. 
38 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  objections  urged  by  the  counsel  for  the  defend- 
ant against  the  correctness  of  the  judgment  of  the  county  court, 
are,  in  substance,  first ;  that  the  commissioners  named  in  the  act 
of  incorporation  for  receiving  subscriptions  to  the  stock  of  tlie 
company,  were  not  all  notified  to  be  present,  and  were  not  all 
present,  at  any  of  the  meetings  of  the  commissioners  held  pre- 
liminary to  the  organization  of  the  company,  and  that  for  this 
reason,  there  has  been  no  legal  organization  of-  the  company ; 
which,  he  claims,  the  defendant,  under  his  notice,  can  avail  him- 
self of  in  defence  of  this  action  to  collect  assessments  made  by 
the  directors  on  the  defendant's  subscription  to  the  stock  ;  second, 
that  the  defendant's  subscription  is  not  binding,  because  he  did 
not,  at  the  time  of  making  the  same,  pay  the  five  per  centum 
thereof,  required  by  §  5,  ch.  28  of  the  Gen.  Sts.  Neither  of  these 
objections  can  avail  the  defendant,  if  his  subscription  was  made 
to  the  plaintiff,  after  it  was  organized,  though  informally,  and  ex- 
isting as  a  corporation  de  facto.  For,  if  the  defendant's  contract 
of  subscription  was  made  with  the  plaintiff  as  a  chartered  corpo- 
ration acting  in  its  corporate  capacity  and  under  its  corporate 
name,  he  cannot  in  this  action  call  in  question  the  legality  of  its 
organization.  All  that  a  corporation  is  called  upon  to  prove,  to 
establish  its  existence  in  litigation  with  individuals  dealing  with 
it,  is  its  charter  and  user  under  it.  This  constitutes  it  a  corpo- 
ration de  facto^  which  is  sufficient  in  ordinary  suits  between  the 
corporation  and  its  debtors.  The  validity  of  its  corporate  exis- 
tence can  only  be  tested  by  proceedings  in  behalf  of  the  people. 
This  is  established  by  numerous  decisions  in  this  and  other  states, 
and  is  not  denied  by  the  counsel  for  the  defendant.  Neither  does 
the  statute  require  the  payment  of  five  per  centum  of  the  amount 
of  the  stock  subscribed  for,  at  the  time  of  making  the  subscrip- 
tion, when  the  subscription  is  made  to  the  corporation  after  its 
organization  and  existence  as  a  corporation  de  facto.  Conceding 
the  objections  of  the  defendant  to  be  well  taken  if  his  subscrip- 
tion was  made  to  the  commissioners,  in  regard  to  which  there  are 
doubts,  the  determinative  question  is,  whether  the  defendant's  sub- 
scription was  made  to  the  commissioners,  or  to  the  plaintiff,  after 
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it  existed  as  a  corporation  de  facto.     Prom  the  unquestioned  facts 
in   the  case,  it  appears  that  the  defendant,  Jan.   19,  1869,  sub- 
scribed for  one  hundred  shares  of  the  stock,  and  with  the  consent 
of  the  other  commissioners,  December  20,  1869,  he  attached  to  it 
the  condition,  that  good  and  responsible  individuals  in  Montpelier 
sul)scril>e  fiftj  thousand  dollars  within  one  year  from  Jan.  19, 
1869,  and  that  he  should  be  furnished  with  a  list  of  the  sub- 
scribers, and  the  amount  subscribed  by  each,  Jan.  19,  1870. 
January  4, 1870,  the  company  was  organized.     The  book  contain- 
ing the  defendant's  subscription  was  then  in  his  hands  as  one  of 
the  commissioners  named  in  the  act  of  incorporation,  and  was  re- 
tained by  him  till  the  condition  was  complied  with,  Jan.  18,1870. 
He  then  delivered  it  to  the  directors  of  the  company.     Prom  Jan- 
uary 4th  to  January  18th,  the  company  had  been  acting  under  its 
charter  as  an  organized  company.     These  facts  constitute  the  de- 
fendant's subscription  a  subscription  made  to  the  plaintiff  directly, 
while  acting  as  a  corporation  de  facto.     Until  the  condition  was 
complied  with  and  it  was  delivered  to  the  directors,  it  was  imper- 
fect and  invalid  as  a  subscription.     It  became  a  perfected,  opera- 
tive subscription  when  the  condition  was  complied  with,  and  it 
was  delivered  to  the  directors.     The  five  per  centum^  if  required 
on  such  a  subscription,  could  not  have  been  exacted   of  the  de- 
fendant until  that  time.     Says  Rrdfield,  J.,  in  his  work  on  rail- 
ways, vol.  1,  p.  205 :  "  A  subscription  upon  the  performance  of  a 
condition  becomes  absolute  upon  such  performance."  *  *  *  «  The 
subscription  takes  effect  from  that  time ;  the  first  instalment  re- 
quired to  be  paid  at  the  time  of  the  subscription,  then  becomes 
due  and  payable,  and  the  subscriber  liable  to  assessments  for  the 
remainder."     Ashtabula  ^  New  L.  Raihv.  v.  Smithy  10  Ohio  N. 
S.  328.     This  disposes  of  all  the  objections  taken  by  the  counsel 
for  the  defendant  in  the  county  court  and  now  relied  upon.     If  he 
had  there  taken  the  objection  which  he  now  raises,  that  the  county 
court  erroneously  allowed  the  plaintiff  to  recover  the  five  per 
centum  in  addition  to  the  three  assessments  made  by  the  company, 
there  would  have  been  difficulty  in  sustaining  the  judgment  of  the 
oountycourt  to  that  extent.     As  we  understand  the  statute,  an 
asses^^ment  must  be  made  by  the  company  on  subscriptions  made 
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to  the  compauj  after  its  orgaoizatiou,  before  any  portion  of  tlic 
subscription  can  be  collected,  and  only  so  much  of  the  subscrip- 
tion can  be  collected  as  has  been  assessed.  As  no  exception  was 
taken  covering  this  point,  the  judgment  of  the  county  court  is 
affirmed. 


Henbt  Spaulding  v.  Fbekman  Crane,  Sophia    Hall,  Horace 
Hall,  Nelson  Hall,  and  Erasmus  D.  Hall. 

Bomestead.     Mortgage, 

The  homeetead  act  m  it  stood  in  t8&7,  required  actual  retsiUeuoe  upon  the  premiiMis,  aad 
occupation  thereof  <u  a  komeateady  in  order  to  make  it  necessary  for  the  wife  of  the  oc* 
eupant  to  Join  in  a  mortgage  thereof. 

One  of  the  defendants  held  a  prior  mortssage  on  iho  premises  described  in  the  orator's 
mortgage,  which  lie  discharged  of  record,  without  connideratittn,  for  the  sole  benollt  of 
his  mother,  to  whem  said  premises  had  been  set  out  by  the  probate  court  as  a  home- 
stead. Heldt  that  faid  mortgage  was  not  thereby  extinguished  as  to  the  orator,  aod 
that  the  orator  was  not  entitled  to  a  decree  for  the  foreclosure  of  his  mortgage,  without 
r^eemlns  the  same. 

Appeal  from  the  court  of  chancery.  The  petition  alleged 
that  Hiland  Hall,  late  of  Bristol,  deceased,  on  the  2oth  of  Au- 
gust, 1857,  duly  executed  to  the  orator  a  mortgage  deed  of  a 
lot  of  land,  with  a  house  thereon  partly  finished,  situate  in  the 
village  of  Bristol,  to  secure  the  orator  for  what  money,  lumber, 
and  materials  he  had  advanced  to  the  said  Hall  towards  the 
erection  of  said  house,  and  what  he  should  advance  within  two 
years  thereafter ;  that  there  was  about  |1,000  due  on  said  mort- 
gage ;  that  the  said  Hiland  Hall  deceased  some  time  in  the  year 
1861 ;  that  the  said  Crane  was  his  administrator,  the^aid  Sophia 
Hall  his  widow,  and  the  other  defendants  his  children ;  and 
prayed  for  a  decree  of  foreclosure.  The  said  Erasmus  D.  Hull 
answered,  admitting  the  allegations  ol  the  petition,  but  alleging 
that  before  the  execution  of  said  mortgage,  to  wit,  on  the  4th 
day  of  April,  1857,  the  said  Hiland  Hall  m  irtgaged  said  prem- 
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ises  to  one  Page  Morrison,  to  secure  Qxg  purchase  money  due 
therefor,  which  said  last-mentioned  mortgage  was  duly  executed, 
acknowledged,  and  recorded,  and  was  prior  in  time  and  in  ri^ht 
to  the  mortgage  described  in  said  petition ;  that  afterwards,  to 
wit,  on  the  28th  day  of  November,  1859,  the  said  Morrison,  for 
a  valuable  consideration,  assigned  and  transferred  said  mortgage 
so  ex  cuted  tohim  as  aforesaid,  to  the  said  Erasmus,  together  with 
the  debt  secured  thereby  ;  that  the  same  was  still  due  and  unpaid, 
and  constituted  a  prior  incumbrance  upon  said  premises  ;  and 
insisted  that  the  orator  was  not  entitled  to  a  decree  of  foreclos- 
ure against  him,  the  said  Erasmus,  without  first  paying  him  the 
amount  due  on  said  mortgage  assigned  to  him  as  aforesaid. 

The  said  Sophia  Hall  answered,  substantially  admitting  the  al- 
legations of  the  petition,  except  as  to  the  amount  due  on  the 
mortgage,  but  alleged,  that  the  said  Hiland  Uall,  in  April,  1857, 
pur(*hased  said  premises  of  the  said  Morrison,  for  a  homestead 
for  himself  and  family,  and  proceeded  at  once  to  make  repairs 
thereon  and  lo  enter  into  the  occupuncy  thereof,  and  that  as  soon 
as  said  repairs  were  made,  he  used  and  occupied  the  same  as  a 
homestead  up  to  the  time  of  his  death  ;  that  she  did  not  join 
her  husband  in  the  execution  of  said  mortgage  to  the  petitioner, 
and  that  therefore  the  same  was  of  no  eflfect  as  against  her  right 
of  homestead  in  said  premises ;  that  on  the  14th  day  of  April, 
1862,  said  premises  were  duly  set  out  to  her  by  the  probate 
court,  as  a  homestead,  according  to  the  statute  in  such  case  made 
and  proYided,  whereof  the  orator  had  notice,  but  did  not  appeal 
from  the  decree  of  the  probate  court  in  the  premises  ;  and  in- 
sisted that  said  decree  was  binding  and  couclu'sivo  upon  the  or- 
ator. 

The  orator  replied  to  the  auswer  of  the  said  Erasmus,  ad- 
mitting the  execution  of  the  Page  Morrison  mortgage,  and  al- 
leged that  it  was  given  to  secure  the  payment  of  one  note  signed 
by  Charles  Whitney,  for  two  hundred  and  twelve  doUais,  and 
one  note  signed  by  the  said  Hiland  Hall,  for  forty-three  dollars  ; 
that  the  said  first-mentioned  note  was  not  paid  by  the  said  Eras- 
mus, but  by  the  said  Charles  Whitney,  or  by  his  father,  one 
James  Whitney ;  that  the  said  last-mentioned  note  was  not  paid 
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by  the  said  Erasmus,  \^i  by  the  said  Hiland  Hall  ;  that,  not- 
withstanding said  mortgage  was  assigned  by  the  said  Morrison 
to  the  said  Erasmus,  the  said  Erasmus  paid  nothing  there- 
for, but  that  the  said  assignment  was  made  as  aforesaid,  by 
fraud  and  collusion  between  the  said  Ililand  and  the  said  Eras- 
mus, for  the  purpose  of  defrauding  the  orator;  that  on  the  6th 
day  of  December,  1866,  the  said  Erasmus  executed  a  receipt  and 
discharge  in  full  of  his  right,  title,  and  interest  in  and  to  said 
mortgage  and  assignment,  in  accordance  with  the  statutes  of  the 
state  of  Vermont,  as  appeared  by  the  land-records  of  said  Bris- 
tol ;  and  that  there  was  nothing  then  due  on  said  mortgage,  and 
the  said  Erat^mus  had  no  interest,  legal  or  equitable,  therein. 

To  the  answer  of  the  said  Sophia,  the  orator  replied,  that  he 
had  no  knowledge  of  the  proceedings  of  the  probate  court  in  set- 
ting out  said  homestead,  but  had  heard  that  such  proceedings  had 
been  had ;  insisted  that  if  they  had  been,  his  rights  were  not 
affected  thereby ;  admitted  that  the  said  Sophia  did  not  join  with 
her  husband  in  the  execution  of  the  orator's  mortgage,  but  insisted 
that  it  was  not  necessary  that  she  should,  for  the  reason  that  at 
the  time  of  the  execution  thereof,  the  said  Hiland  did  not  occupy 
said  premises  as  a  homestead,  and  did  not  then  live  and  reside 
thereon  ;  that  the  house  now  standing  thereon  was  then  ia  process 
of  ei*ection,  and  that  the  orator  furnished  the  building  material, 
for  which  his  said  mortgage  was  executed ;  that  the  said  Sophia 
did  not  tlien  live  with  her  said  husband,  and  never  did  thereafter ; 
that  the  said  Hiland  did  not  reside  and  live  upon  said  premises 
until  after  the  completion  of  said  house,  which  was  some  time  afber 
the  execution  of  tfie  orator's  mortgage,  but  that  he  lived  and  resided 
elsewhere  at  the  time  of  the  execution  thereof;  admitted  that  the 
said  Hiland  purchased  said  premises  of  the  said  Morrisou,  and 
that  he  proceeded  to  build  a  house  thereon,  and  that  he  lived 
there  after  the  completion  of  said  house,  till  his  decease. 

It  appeared  fnom  the  orator's  testimony,  that  the  said  Jlilaud 
owned  an  interest  in  a  place  called  the  Chase  place,  in  said 
Bristol,  but  that  he  sold  it  before  he  purchased  the  premises  in 
controversy  ;  that  he  purchased  the  last-mentioned  premises  for 
the  purpose  oi  making  himself  a  home,  and  that  at  the  time  of  his 
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parchase  thereof,  there  was  a  ruinous  old  house  thereon,  unfit  for 
habitation  ;  that  he  commenced  repairing  said  house  some  time  that 
summer,  and  built  it  all  over  new,  except  the  frame,  and  got  it 
ready  to  occupy  some  time  that  fall,  after  the  execution  of  the 
orator^s  mortgage,  when  he  moved  into  it,  up  to  which  time  he 
had  continued  to  live  on  the  Chase  place.  It  further  appeared, 
that  when  the  orator's  mortgage  was  executed,  said  house  was  not 
nearly  finished,  and  was  not  in  a  condition  to  be  occupied  as  a 
dwelling,  and  that  the  said  Sophia  never  lived  with  her  husband 
in  said  house.  It  further  appeared  that  the  Page  Morrison  mort- 
gage was  discharged  of  record  by  the  said  Erasmus,  on  the  margin 
of  the  record  of  the  assignment  thereof  to  him,  in  the  words  and 
figures  following : 

"  Having  received  payment  in  full  for  the  within  assignment, 
together  with  all  the  interest,  right,  and  title  that  I  may  have  in 
and  to  the  same.     Bristol,  Nov.  6, 1866.     Erasmus  D.  Hall." 

The  said  Erasmus  testified  that  he  discharged  said  mortgage  as 
aforesaid,  for  the  purpose  of  giving  his  mother  a  clear  title  to  the 
place,  as  it  had  been  set  out  to  her  as  a  homestead,  and  that  he 
received  no  consideration  for  so  doing,  and  should  not  have  so 
done,  but  for  the  purpose  aforesaid ;  that  he  had  no  communication 
with  the  orator  about  it,  and  did  it  solely  for  his  mother's  benefit, 
and  that  no  one  had  ever  paid  him  anything  on  account  of  said 
mortgage. 

The  court,  at  the  June  terra,  1872,  Addison  county,  Pierpoint, 
Chancellor,  dismissed  the  petition  with  costs.  Appeal  by  the 
orator. 

A.  V.  Spalding,  for  the  orator. 

The  mortgage  was  valid  to  convey  the  mortgaged  premises 
without  the  wife's  joining  in  the  deed.  They  were  not  occupied 
by  the  mortgagor  as  a^ homestead  when  the  deed  was  executed.- 
As  the  statute  read  at  that  time,  there  must  have  been  a  personal 
occupation  of  the  premises /or  a  home,  by  the  head  of  the  family, 
in  order  to  constitute  a  homestead  within  the  meaning  of  the  stat- 
ute. Corop.  Sts.  oh.  65,  §  1 ;  Hawe  v.  Adam%,  28  Vt.  544 ;  True 
et  ah  V.  EBtate  of  Morrill,  lb.  672 ;  Howe  v.   Adamn,  lb.   541  ; 
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Davis  ^  wife  v.  Andrews,  30  Vt.  678;  McClary  v.  Btxhy,  36 
Vt.  254;  West  River  Bank  v.  Gale,  42  Vt.  27 ;  I  Bouv.  Law 
Diet.;  1  Washb.  Real  Prop.  (3d  ed.)  329. 

In  equity,  the  mortgage  should  be  considered  as  having  been 
given  for  the  purchase  money.  The  house  was  not  habitable  for 
a  dwelling  place  till  the  repaii*s  were  made,  and  the  mortgage  was 
given  for  the  repairs.     Horn  v.  Tufts,  39  N.  H.  478. 

The  proceedings  of  the  probate  court  do  not  affect  the  orator's 
rights  in  any  way.  His  mortgage  was  upon  record,  and  this  was 
notice  to  the  whole  w^orld,  including  the  probate  court,  of  his 
mortgage  title  to  said  property.  He  had  no  notice  of  its  proceed- 
ings, and  if  he  had  had  notice,  the  probate  court  was  not  the 
proper  tribunal  to  pass  on  the  validity  of  his  claim.  It  is  in  no 
sense  res  adjudica*a  by  reason  of  any  proceedings  of  the  probate 
court.  It  was  an  ex  parte  proceeding.  2  Bouv.  Law  Diet.,' and 
cases  there  cited. 

The  defendant  Hall  is  estopped  from  setting  up  the  Page  Mor- 
rison mortgage  as  a  prior  mortgage  against  the  orator.  He  has 
discharged  the  same  on  record,  which  extinguislies  it  for  all  pur- 
poses, and  perpetually  bars  him  from  reviving  it.  It  is  an  estoppel 
to  his  showing  a  want  of  consideration  for  the  discharge.  Hicks 
et  ah  V.  Cram,  17  Vt.  449 ;  Downer  v.  Flint  et  aL  28  Vt.  527  ; 
Spiller  V.  Seribner,  36  Vt.  245  ;  Halloran  v.  Whitcomh,  43  Vt. 
306 ;  Gen.  Sts.  ch.  65,  §  29.  Even  a  i-cceipt  in  full  of  the  mort- 
gage debt  is  an  e<iuitable  release  of  the  mortgage.  I  Hilliard 
Mort.  485. 

Stewart  ^  Eldridge,  for  the  defendants. 

The  mortgage  to  the  petitioner  was  invalid  as  against  the  wife 
of  the  mortgagor.  It  appears  that  the  mortgagor  sold  his  home- 
stead, bought  the  premises  in  question  for  a  homestead,  began 
•immediately  to  repair  the  house,  and  as^oon  as  it  was  finished, 
took  up  his  abode  and  continued  to  live  in  it  until  he  died.  In 
other  words  he  changed  homesteads,  temporarily  residing  in  the 
one  he  sold,  until  the  other  was  habitable.  The  case  stands  upon 
this  statement  precisely  as  though  he  had  previously  occupied  the 
house  so  purchased,  and  had  temporarily  vacated  it  for  necessary 
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repairs.  During  intervals  of  temporary  absence,  for  whatever 
cause,  the  homestead  is  under  the  the  protection  of  statute. 
Dams  ^  wife  v.  Andrews^  30  Vt.  G78.  The  premises  having 
been  purchased  for  a  homestead,  its  immediate  occupancy  by  the 
deceased,  for  making  necessary  repairs,  was  sufficient  to  bring  the 
case  within  the  act  of  1849. 

The  right  of  the  widow  cannot  be  affected  by  her  absence  or 
separation  from  her  husband.  Iler  right  is  created  by  statute, 
and  arises  from  the  legal  relation  of  the  parties,  irrespective  of 
propinquity  or  cohabitation. 

The  mortgage  of  the  defendant  ITall  should  be  reinstated,  as 
against  the  orator.  The  mortgage  debt  was  never  in  fact  paid. 
The  orator  was  not  privy  to  its  discliarge.  The  consideration 
therefor  did  not  move  from  him,  and  his  rights  under  his 
mortgage,  if  he  has  any,  will  stand  as  they  did  when  it  was  exe- 
cuted. The  discharge  was  made  solely  for  the  benefit  of  his 
mother,  and  while  as  to  her  right  the  discharge  might  be  an  estop- 
pel, yet  the  orator  cannot  so  plead  it,  for  reasons  above  stated.  2 
Swia  Dig.  O:] ;  9  Vez.  27/"). 

The  opinion  of  the  court  was  delivered  l)y 

Whkeler,  J.  I.  From  the  pleadings  and  evidence  in  this 
case,  it  is  clear  that  at  the  time  when  Uilaud  Hall,  the  intestate, 
executed  the  mortgage  to  the  orator,  he  resided  at  the  place  called 
the  Chase  place,  away  from  the  premises  in  controversy,  and  not 
on  those  premises,  although  he  was  then  in  possession  of  them, 
preparing  them  for  a  home,  and  afterwards  did  actually  reside 
apon  them.  The  most  important  question  in  the  case  is,  whether 
under  tliese  circumstances,  the  intestate  could  at  that  time  mortr 
gage  the  premises,  without  his  wife  joining  with  him,  so  that  the 
mortgage  would  hold  the  premises  against  the  homestead  right  of 
his  wife  and  children  after  his  decease,  or  not.  The  statutes  on 
this  subject  have  been  materially  altered  since  that  time,  and  the 
question  is  to  be  decided  upon  the  statutes  as  they  then  stood; 
The  statutes  then  in  force  provided  that  "  the  homestead  of  every 
housekeeper  or  head  of  a  family  residing  in  this  state,  to  the  value 
of  five  hundred  dollars — such  homestead  consisting  of  a  dwelling 
39 
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house  out  buildings  and  lands  appurtenant,  occupied  by  such  per- 
son as  a  homestead  " — should  l)c  exempt  from  attachment  and 
execution  on  certain  debts,  and  should  not  be  alienated  or  mort- 
gaged by  the  owner,  if  a  married  man,  except  by  the  joint  deed 
of  such  husband  and  wife.  This  statute  required  more  than  that 
the  premises  should  be  occupied  by  the  housekeeper  or  head  of 
a  family  ;  it  required  that  they  should  be  occupied  by  him  aft  a 
hoTnestead.  Occupation  of  a  dwelling  house  as  a  homestead,  could 
not  well  be  less  than  residence  in  the  house  by  the  occupant,  and 
the  fair  and  plain  import  of  the  language  of  the  statute  would 
seem  clearly  to  require  actual  residence  upon  the  premises,  to 
make  them  a  homestead.  This  question  is  diflbrent  from  some  of 
those  that  have  arisen  concerning  the  liability  of  homesteaxls  to 
attachment.  The  homestead  statutes  have  always  provided  that 
homesteads  should  not  be  liable  to  attachment  for  debts  ci*eatcd 
after  the  homesteads  were  acquired,  and  that  the  time  of  the  filing 
of  the  deeds  of  homesteads  for  record,  should  be  deemed  to  l>c 
the  time  when  they  were  acquired  for  that  purpose  This  pro- 
vision has  always  been  in  a  section  by  itself,  and  has  had  no  ref- 
erence to  the  right  to  alienate  or  mortgage  by  the  owner.  The 
question  of  liability  to  attachment  has  turned  upon  the  ciuestion 
whether  the  debt  was  created  before  the  filing  of  the  deed  or  not, 
without  reference  to  whether  the  premises  were  occupied  as  a 
homestead  or  not  at  the  time  of  contracting  the  debt,  if  they  were 
so  occupied  l)efore  attachment  or  levy.  West  River  Bank  v. 
Gale,  42  Vt.  27  ;  Lamb  v.  Mason,  45  Vt.  500.  This  question  as 
to  the  power  of  the  husband  to  mortgage,  is  to  be  determined, 
therefore,  without  reference  to  whether  the  debt  secui^d  by  the 
mortgage  was  one  on  which  the  premises  could  be  held  by  attach- 
ment after  they  were  in  fact  occupied  by  him  as  a  residence.  The 
provisions  of  the  statute  as  to  what  should  pass  as  a  homestead  to 
widows  and  children,  are  the  same  as  those  as  to  what  should  not 
be  alienated  or  mortgaged  without  the  wife's  joining ;  and  what 
would  l)e  a  homestead  in  one  of  these  cases,  would  be  in  the  other. 
In  True  et  ah.  v.  Est,  of  Morrill,  28  Vt  672,  the  question  was 
as  to  what  would  pass  to  the  widow  of  Morrill.  He  was  l)oard 
ing  near  by  a  place  he  owned,  on  which   was  a  barn  and  an  old 
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house  occupied  by  a  tenant,  and  be  bad  contemplated  building  a 
house  there  for  his  own  occupation,  and  made  some  preparation 
therefor  bj  procuring  building  materials,  and  attempted  to  nego- 
tiate for  the  building  of  it.  The  court  held  that  he  had  not  any 
homestead  there  that  would  pass  to  the  widow.  That  question 
arose  under  this  same  statute.  Judge  Bennett,  in  delivering  the 
opinion  of  tbe  court,  said  :  ^^  Where  the  statute  speaks  of  a  house- 
keeper or  head  of  a  family  occupying  a  place  as  a  homestead,  it  no 
doubt  refers  to  a  pei'sonal  occupation  and  not  by  a  tenant."  The 
<]uestion  in  Dams  ^  ivife  v.  Andrews^  30  Vt.  678,  was  as  to  the 
{jower  of  the  husband  to  alienate  ahme  premises  where  he  had  had 
homestead,  but  on  which  be  had  ceased  to  reside.  It  was  held 
that  he  could  so  alienate,  and  Poland,  J.,  in  the  opinion  said  :  '4t 
is  not  enough  that  the  housekeeper  may  still  have  the  legal  pos- 
session of  the  old  or  former  homostead  so  that  he  could  maintain 
trespass  for  an  injury  to  it ;  the  question  is,  does  he  occupy  it 
for  a  homestead  ;  does  he  live  and  have  his  home  there  ?"  In 
McClary  v.  Bixbt/^  36  Vt.  254,  the  question  was  as  to  what  would 
pa£s  as  a  homestead  by  descent  under  this  statute,  and  in  the 
course  of  tbe  opinion  Judge  Kellogg  said  :  "  The  essential  con- 
dition to  the  existence  of  the  homestead  right,  is  the  actual  per- 
sonal occupancy  by  the  husband  or  head  of  the  family  of  a  dwell- 
ing house  and  lands  appurtenant  as  a  homestead,  or  family  home." 
In  West  River  Bank  v.  Oale,  before  cited,  one  question  consid- 
ered was  as  to  the  existence  of  a  homestead  right  in  the  debtor 
at  the  time  of  levy.  He  had  left  his  homestead  and  rented  part 
of  it  to  a  tenant,  intending  to  return,  and  been  prevented  from  re- 
turning l)y  sickness  of  the  tenant  and  lameness  of  himself.  It 
was  held  he  had  a  homestead  right  under  the  provisions  of  the 
general  statutes,  but  from  the  opinion  by  Pierpoint,  Cb.  J.,  it  ap- 
{lears  to  have  been  considered  that  be  would  not  have  had  under 
this  statute.  Courts  in  other  states  appear  to  have  held  that 
home>tead  rights  would  not  exist  under  circumstances  like  those 
in  this  case,  and  under  statutes  similar  to  this.  Lee  v.  Miller^  11 
Allen,  37  ;  1  Am.  Law  Reg  N.  S.  650-1,  and  numerous  casc.> 
ciUid  there.  It  has  been  suggested  in  this  case,  that  if  the  home- 
stead right  would  not  attach  under  circumstances  like  these,  a  per- 
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jsou  seeking  to  obtain  a  homestead  would  be  embarrassed  by  the 
liability  of  premises  purchased  lor  that  purpose  to  attachment  l>c- 
forc  they  could  be  occupied  by  residence.  But  the  homestead 
has  never  been  made  exempt  from  liability  for  debts  that  were 
created  before  or  at  the  time  it  was  accjuired  as  before  mentioned, 
and  therefore  its  liability  to  snch  debts  would  not  be  aflected  at 
all  by  any  consideration  as  to  when,  or  under  what  circumstances 
alter  the  filing  of  the  deed  for  lecord,  premises  would  become  a 
homestead  for  other  puriK^ses.  A  definite  rule  was  provided  for 
ascertaining  what  debts  a  homestead  would  be  liable  to,  and  one 
that  the  facts  to  apply  it  to  would  i»c  o|)en  to  all  persons,  and  that 
could  be  applied  readily  and  easily  ;  and  it  would  seem  to  have 
been  the  design  of  this  statute  to  make  the  power  of  the  husl)and  to 
alienate  or  mortgage  without  the  wife's  joining,  readily  ascertaina- 
ble by  finding  whether  the  premises  were  occu|)ied  by  him  as  a  resi- 
dence, without  leaving  it  to  depend  \i[H)i\  his  intentions,  which  might 
be  known  only  to  himself,  and  about  which  his  expressions  might 
not  bind  nor  estop  other  |>ersons  with  whom  questions  concerning 
his  power  might  arise. 

In  view  of  the  plain  words  of  this  statute  and  the  exposition 
of  them  in  the  cases  mentioned,  and  of  these  other  considerations, 
it  seems  clear  that  under  this  statute  nothing  short  of  actual  resi- 
dence upon  premises  intended  for  a  homestead,  would  give  the 
character  of  a  homestead  to  them  so  as  to  cut  off  the  right  of  the 
owner  to  alienate  or  mortgage  them.  The  orator's  mortgage  is 
therefore  considered  valid  against  tlie  homestead  claim  set  up  in 
the  defence. 

II.  It  is  also  clear  that  Erasmus  D.  Flail  discharged  the  Page- 
Morrison  mortgage  for  the  benefit  of  his  mother,  Sophia  Elall, 
without  payment  of  it  by  her,  to  help  her  estate  in  the  preniitjcs 
to  that  extent.  She  had  an  estate  in  the  premises  at  that 
time,  which  had  passed  to  her  as  a  homestead  right  at  the  de- 
cease of  her  husband.  Her  estate  was  subject  to  the  orator's 
mortgage,  but  notwithstanding  that,  she  had  the  equity  of  redenq)- 
tion  of  both  mortgages  vested  in  her  and  her  minor  children.  If 
she  had  paid  off  this  Morrison  mortgage  to  her  son  while  so  sit- 
uated, and  procured  him  to  discharge  it,  as  that  was  prior  to  the 
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orator's  mortgage,  iihc  could  have  stood  upon  it  against  his  mort- 
gage to  the  same  extent  that  the  original  mortgagee  could.  Wal- 
ker V.  Khit/^  ft  ah.  14  Vt.  (501.  Her  son  waived  payment  of  it, 
and  discharged  it  for  her  benefit,  not  for  the  benefit  of  the  ora- 
tor: and  whether  he  should  insist  upon  payment  or  waive  it,  would 
Ikj  nothing  to  the  orator,  for  it  would  l»e  no  worse  for  him  to  re- 
(Iccui  that  mortgage  in  the  hands  of  one  than  it  would  be  in  the 
hands  of  the  other.  The  orator  therefore  is  not  entitled  to  a  de- 
cree of  foreclosure  of  his  mortgage,  until  he  redeems  the  Mor- 
rison mortgage  by  paying  the  sum  duo  on  it  to  the  defendant 
Sophia  Uall. 

The  decree  of  the  court  of  chancery  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree  of 
foreclosure  of  the  orator's  mortgage  against  all  the  defendants 
except  Sophia  Hall,  and  against  her,  upon  his  redemption  of  the 
Morrisou  mortgage  in  her  hands,  or  the  deposit  of  the  amount 
Juc  on  it  with  the  clerk  for  her  benefit. 


Stephen  U.  Williams  v.  The  Town  of  North  Heuo  and 

David  Houds. 

Kjt^ctvient.       Riijht  of   Firnt  Nettled    Minitfter.       Settlement  of 

Minuter. 

m 

The  ehsrter  of  the  town  of  "Two  Heros,"  embracing  what  wae  oane<l  in  it,  Grand  IbIo, 
aliaa  Grand  Island,  was  (granted  by  t)ie  Ie;;i9l»turo  in  1779,  and  rexorved  six  ri^ehts  or 
equal  eharta  to  the  several  public  uses  therein  named,  to  wit:  **0n  tlio  souUi  part 
thereof,  sumetimeB  called  thu  South  Island,  one  riKht  Tor  the  flrnt  sottlod  minister  of  the 
gospel,  one  ri);ht  tor  ilie  support  of  the  ministry,  and  one  ri^ht  for  the  support  of  an 
English  school  or  schools;  and  on  the  north  part  thereof,  sometimes  called  the  North 
Island  {now  the  town  of  North  Hero],  an  equal  numt>er  of  rights,  for  tlie  same  uses  and 
parpfMes;  <»  *  •  which  said  six  rights  or  equal  shares,  when  located  as  aforesaid, 
shall,  together  with  their  improvements,  rights,  rents,  profits,  duos,  and  interest,  remain 
analienabiy  appropriated  to  the  u^es  and  purpoiH^s  for  which  tliey  are  respectively  as- 
signed, and  be  wuUr  the  ekarge,  direetionf  and  diaponal  of  the  inhabitantM  of  naid  inland  for- 
ner."  Ueld^  that  the  participation  of  Uie  inhaliitants  in  tlie  aUpo»ai  contemplated  by 
the  provision  of  «aid  charter,  was  tu  l>e  such  a.<<  should  thereafter  be  provided  for  liy  the 
laws  of  the  state  under  and  by  virtue  of  which  a  valid  settlement  of  a  minister  should 
be  made. 
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Id  I78S,  tlio  town  of  "Two  Heros"  was  divided  into  tlio  towns  of  North  Iloro  and  South 
iloro ;  and  in  i79S,  Soath  Hero  was  divided  into  two  towns.    The  land  in  question  was 
(iruwn  to  tlio  rit^ht  uf  the  first  settled  minister  in  North  Hero,  and  the  plaintiff  claimed 
title  thereto,  as  such  minister,  by  virtue  of  his  settlement  on  the  ISth  of  Novcnher,  1862, 
08  pastor  of  a  Con{;re^tiooal  ohuruh  then  formed  in  said  town.     There  was  no  settled 
minister  in  sa  d  town  prior  to  the  Idth  uf  said  November;  but  the  defendants  olaimt-d 
that  one  E.  was  then  lej^lly  settled  therein,  as  pastor  of  an  independent  church  formed 
on  tliat  day.    Prior  to  1861,  £.  was  a  memt>er  of  the  Methodist  Churoh,  and  about  a  year 
prior  thereto,  bad    l>cen    ordained  as  a  deacon  in  that  churoh,  and  in    1661  he  was  or- 
dained as  an  elder  therein.    He  was  an  itinerant  preacher  for  about  a  year  theroaftor, 
and  thou  withdrew  from  the  itmuranoj',  and  became  a  local  preacher  for  a  short  time 
in  said  town.    In  July,  18G2,  by  leave  of  the  proper  church  authority,  bo  withdrew  en* 
tirely  from  said  church,  surrcndorod  his  ministerial  credentials,  and  ceased,  thenceforth, 
to  bo  a  minister  of  tltat  uhurch,  or  a  member  of  that,  or  any  other  churoh.    Soon  there- 
after  he  iipplied  fo"  admisiiion  to  the  Congrc^tional  church  at  Alburgh,  and  was  ro- 
f  used.    Thereafter,  knowing  that  the  plaintiff  had  boon  preaching  a  short  time  in  North 
Hero,  and  that  the  orjpiuizatlon  of  a  Conj;re«;atioual   church  there  was   contemplated, 
and  the  in»taUation  of  the  plaintiff  as  its  pastor,  and  that  proceedln^rs  had  been  com- 
menced with  a  view  to  such   or^^anization  and    installation  on  the  ISth   of   November 
aforesaid,  he  po:tted  a  notice  in  two  public  places  in  said  town,  si«;ned   by  himself,  re- 
questing all  persons  disposed  to  form  an  independent  church  and  aid  society,  to  meet 
at  the  oourtliouse  in  said  town,   on  tho  ISth  of  said  Novemiier,  at  an  hour  named,  for 
that  purpose.    A  nuiulier  of  the  inhabitanta  of  North  Iloro  assembled  pursnint  to  aaid 
call,  and  formed  an  independent  church,  oonsistinj;  of  throo  members,  and  an  aid  sooi- 
oty,  and  atiopte<l  a  constitution,  articles  of  faith,  and  the  form  of  covenant  and  recep- 
tion into   said   church,  and  a  cous  itution  and   by-laws  of  said   society.     E.  was  then 
settled  and  agreed  upon  in  the  const  tution  as  pastor  of  said  churoh,   by  his  oonaent, 
and  was  to  permanently  remain  pastor  thereof,  but  ha  never  became  a  member  of  aaid 
church,   except  by  bein^  named  as  pastor  in  the  constitution.     E^s  main  object  In  or- 
«pinizin«s  said  church,  was  to  ^et  title  to  the  land  in  question.    He  continued  to  preach 
to  said  church  lour  or  five  ^ears,  but  no  now   members  were  added   thereto,  and   the 
sacrament  was  administered  but  once.    Held,  that  E.  was  not  thereby  lej^lly  settled  as 
a  minister  in  said  town. 

On  the  ISth  of  said  November,  in  accordance  with  prior  proceedings  in  ooinpllanoe  with 
the  usaf^es  and  practices  of  the  Con«cre$^tional  Church,  a  Conicregatlonal  church  was 
duly  ortcanized  in  said  town,  and  the  plaintiff  regularly  installed  as  pastor  thereof,  and 
settlod  as  minister  over  said  church  and  people,  with  all  the  forms  and  oereuaonics 
ii<!ual  in  euch  oases  in  the  Gonsro^tiooal  Church.  The  inhabitants  of  North  Hero  did 
not  participate  in  the  settlement  of  the  plaintiff,  in  their  corporate  and  manioipal  o^ 
pacity,  but  only  a  few  ol  them,  in  their  individual  and  social  capacity.  Held,  th&t  the 
only  interest  which  the  inhabittints  of  said  town  had  in  the^  land  in  question,  under 
said  charter,  aside  from  naked  trusteeship  awaiting  the  settlement  of  a  minister,  was 
moral,  religious,  and  social— not  directly  pecuniary  ;  and  this,  not  a  corporate,  hat  a 
several,  )>cn>onal  Interest  of  the  inhabitants,  as  members  of  the  body*«ocial,  and  net  of 
the  body-municipal  i  and  that  the  plaintiff  was  legally  bottled  wi  a  minister  in  aaid 
town,  and,  being  the  first  settled  minister  therelu,  entitled  to  the  land  in  question,  in 
fbe. 

Ejectment  for  land  in  North  Ilcro.  The  ease  was  referred, 
and  the  referee  reported  the  following  facts: 

^'  I  find  that  the  land  described  in  the  declaration,  is  the  land 
that  was  set  or  drawn  to  the  riglit  of  the  first  settled  minister  iu 
the  town  of  Nortli  Hero,  according  to  the  provisions  of  the  origi- 
nal charter  of  tlie  town  of  ''  Two  Heros,"  and  the  acts  of  the  leg- 
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islaturc  subsequently  passed,  dividing  said  town  into  the  towns 
of  North  Hero  and  South  Ucro,  &c. ;  that  the  defendants  were  in 
possession  at  the  time  this  suit  was  commenced,  and  had  l>een  for 
manj  years  previous  to  that  time ;  that  the  plaintiff  demanded  the 
possession  of  the  premises  of  the  defendants  prior  to  the  cora- 
meiiceaieut  of  this  suit,  and  that  the  defendants  refused  to  surren- 
der the  possession  to  the  plaintiff.  The  plaintiff  claims  the  land 
in  question,  on  the  jj^round  thdt  he  is  the  person  that  was  first  set- 
tled as  a  minister  of  the  <?ospcl  in  the  said  town  of  North  Hero, 
and  thai  as  such  first  settled  minister  he  is  entitled  to  the  land. 
Fi-um  the  concessions  of  the  parties,  the  records  of  the  proceed- 
ings relating  to  the  subject,  aud  the  oral  testimony  introduced 
before  me,  I  find  that  on  the  18th  day  of  November,  18G2,  and 
for  a  long  time  prior  thereto,  the  plaintiff  was  and  had  been  a 
recrularly  ordained  minister  of  the  gospel,  and  duly  licensed  and 
authorized  to  preach,  and  was  eligible  to  a  settlement  over  a  Con- 
gregational church ;  that  on  the  said  18tli  day  of  November,  in 
accordance  with  prior  proceedings  in  compliance  with  the  usages 
and  practices  of  the  Congregational  Church,  a  Congregational 
ehurch  was  duly  organized  in  said  North  Hero,  and  the  plaintiff 
was  regularly  installed  as  its  pastor,  and  settled  as  the  minister 
over  said  church  and  people  in  said  North  Hero,  with  all  the 
forms  and  ceremonies  usual  in  such  cases  in  the  Congregational 
Church.  This  settlement  was  upon  the  mutual  agreement  of  the 
pastor  and  church  and  {XJople,  and  was  permanent  in  its  character. 
The  plaintiff  thereupon  became  a  settled  minister  of  the  gospel 
in  the  town  of  North  Hero,  within  the  meaning  of  the  charter, 
such  as  would  be  entitled  to  all  the  rights  in  the  land  in  contro- 
versy that  would  vest  in  the  first  settled  minister  of  the  gosjiel  in 
said  town,  if  the  plaintiff  was  in  fact  the  first  settled  minister. 
The  defendants  admit  that  prior  to  the  15th  of  November,  18G2, 
there  had  been  no  minister  of  the  gospel  settled  in  said  town  of 
North  Hero ;  but  they  insist  that  if  any  minister  has  been  settled 
therein,  Alfred  Eaton  was  so  settled  on  that  day,  and  that  the 
claim  ot  the  plaintiff  to  the  land  in  controversy  is  thereby  de- 
ieated.  I  find  that  prior  to  18G1,  the  said  Eaton  was  a  member 
of  the  Methodist  Church,  and  about  a  year  prior  to  18G1,  he  was 
ordained  as  a  deacon  in  that  church,  and  in  18G1  he  was  ordained 
as  an  elder  in  said  church  ;  that  he  was  an  itinerant  preacher  for 
one  year,  and  then  withdrew  from  the  itinerancy,  and  became  a 
local  preacher  in  North  Hero  for  a  short  time.  This  was  with  the 
permission  of  the  Methodist  conference.  In  July,  18G2,  he  ap- 
plied to  the  Methodist  Quarterly  Conference,  to  withdraw  entirely 
from  the  Methodist  Church,  and  was  permitted  to  do  so.     He  then 
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withdrew  from  the  church,  surrendered  his  credentials  as  a  minis- 
ter, and  ceased,  thenceforth,  to  be  a  minister  of  that  church,  or  a 
member  of  that  or  any  other  chnrch.  Not  long  after  this  he  ap- 
plied for  admission  to  the  Congregational  church  at  Alburgh. 
The  consideration  of  this  application  was  deferred  from  time  to 
time,  afid  finally  that  church  declined  to  receive  him  as  a  member. 
After  this,  knowing  that  the  jilaiutiff  had  been  preaching  a  short 
time  in  North  Hero,  and  that  it  was  in  contemplation  to  organize 
a  Congregational  church  there,  and  to  install  the  plaintiff  over  it 
as  its  pastor,  and  that  proceedings  had  been  commenced  with  a 
view  to  such  organization  and  installation  on  the  18th  of  Novem- 
ber, he  posted  up  a  notice  iu  two  public  places  in  said  town,  signed 
by  him,  requesting  all  persons  disposed  to  form  an  independent 
church  and  aid  society,  to  meet  at  the  courthouse  in  North  Hero, 
on  the  15th  of  November,  at  a  specified  hour,  for  that  purpose. 
On  said  15th  of  November,  a  numl>er  of  people  met  at  the  place 
named,  and  such  proceedings  were  had  as  are  shown  by  the  record 
of  the  meeting,  [hereinafter  stated].  At  this  time 'he  was  not  a 
member  of  any  church,  aud  did  not  become  a  member  of  this 
church,  otherwise  than  being  named  in  its  proceedings  as  its 
pastor.  This  church,  when  organized,  consisted  of  but  three 
meml)ers,  and  although  the  said  Eaton  preached  there  for  four 
or  five  years,  no  new  members  were  added,  and  the  sacrament 
was  administered  but  once.  In  organizing  these  churches,  both 
had  in  view  the  fact  that  this  land  could  be  made  available  iu 
aid  of  the  minister.  The  primary  object  in  organizing  the  Con- 
gregational church  was,  to  promote  the  cause  of  religion,  and 
advanc'^  Christ's  kingdom ;  atid  this  land  was  relied  upon  as  a 
means  to  that  end.  In  organizing  the  independent  church,  the 
main  object  on  the  part  of  Mr.  Eaton  (the  originator  and  prin- 
cipal operator  in  the  movement),  was,  to  get  a  title  to  the  laud 
in  question,  and  the  church  organization  was  the  means  by  which 
he  sought  to  accomplish  his  object. 

"  In  view  of  all  the  facts  and  circumstances,  I  decide  that  Mr. 
Eaton  did  not  become,  and  was  not  on  the  18th  day  of  Novem- 
ber, 1^62,  a  settled  minister  of  the  gospel  in  the  towli  of  North 
Hero,  within  the  meaning  of  the  original  charter  of  the  town. 
The  number  of  members  of  the  Congregational  church  at  its  or- 
ganization, was  few  ;  but  the  number  materially  increased  sub- 
sequently>  under  the  ministrations-  of  the  plaintiff  as  its  pastor. 
1  decide  upon  the  whole  case,  that  the  plaintiff  was  the  Brst 
minister  of  the  gospel  settled  in  the  town  of  North  Hero,  and  is 
entitled  to  all  the  rights  that,  under  the  said  charter,  vest  iu  the 
first  settled  minister  of  the  gospel. 
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"  The  question  then  arises ;  what  are  the  rights  of  the  first 
settled  minister  ?  On  this  point,  the  important  words  in  the  char- 
ter are  the  following :  '  One  right  for  the  first  settled  miniHte.r 
of  the  goHpel^  one  right  for  the  support  of  the  ministry,  and  one 
right  for  the  support  of  an  English  school  or  schools,  *  *  * 
which  rights  shall,  together  with  their  improvements,  rights, 
rents,  profits,  dnes,  and  interest,  remain  unalicnably  appropriated 
to  the  uses  and  purposes  for  which  they  are  respectively  as- 
signed, and  he  under  the  charge,  direction,  and  disposal  of  the 
inhabitants  of  said  island  forever."  The  words  of  the  last  sen- 
tence are  entirely  appropriate  when  applied  to  the  second  and 
third  lots  granted,  hut  seem  not  to  be  so  when  applied  to  the 
first.  But,  taking  the  whole  passage  in  the  charter  together,  in 
view  of  the  state  of  the  prof)erty  at  the  time  the  charter  was 
granted,  the  manifest  object  in  view,  tlie  express  and  clear  terms 
of  the  grant,  and  all  the  surrounding  circumstances,  I  think  it 
clear  that  it  was  the  intent  of  the  grant  that  the  man  who  should 
i)C  first  settled  as  a  minister  of  the  gospel  in  the  town,  should 
take  the  lot  in  fee  ;  that,  until  the  minister  should  l>e  settled, 
it  should  remain  unalicnably  under  the  charge  and  direction  of 
the  town,  and  when  a  minister  was  so  settled,  to  be  disposed 
of  by  surrendering  it  to  him,  and  if  there  should  never  be  a 
minister  settled  there,  then  it  would  remain  in  the  tiatids  of  the 
town  forever.  This,  I  think,  would  be  apjiropriating  the  lot  to 
the  use  and  purpose  for  which  it  was  assigned. 

"  I  decide  that  the  plaintifl',  as  such  first  settled  minister  of  the 
gos|>el,  took  the  title  to  the  land  in  controversy  in  fee,  and  that 
he  is  entitled  to  recover  the  possession  thereof  in  this  action,  to- 
gether with  the  rents  and  profits  as  damages,  from  the  first  day  of 
January,  1865,  the  timc'of  tlie  alleged  eviction,  to  the  1st  uf  Jan- 
uary, ltS71,  lK5ing  six  years.  1  find  the  value  of  the  use  of  the 
premises  to  be  SO  doUai's  jicr  year,  making  the  damages  480  dol- 
lars, for  which,  together  with  the  possession  of  the  premises,  and 
his  cost,  he  should  have  judgment.  In  making  these  several  de- 
cisions, I  have  intended  to  decide  according  to  law." 

The  parties  agreed,  that  at  the  time  of  the  settlement  of  the 
plaintifl',  the  population  of  North  Hero  was  51)4,  and  the  voters 
100,  and  that  this  was  to  be  considered  as  part  of  the  report. 
They  also  agreed  that  the  lot  described  in  the  declaration  had 
been  treated  by  the  inhabitants  of  North  Hero  for  the  last  fifty 
years,  as  the  lot  drawn  to  the  right  of  the  first  settled  minister  of 
the  gospel  in  said  town  ;  that  during  that  time  said  town  had  by  its 
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agents,  leased  the  same  as  such  lot,  and  received  the  rent  thereof, 
according  to  the  statute,  and  that  the  defendant  Dodds  was  then 
in  possession  thereof  under  such  a  lease,  and  was  at  the  com- 
mencement of  this  suit. 

The  defendant  conceded,  that  prior  to  the  proceedings  under 
which  the  plaintiff  claimed  that  a  Congregational  church  was  or- 
ganized in  North  Hero,  of  which  he  claimed  to  have  been  suhsc- 
quently  the  first  settled  minister,  there  resided  in  said  town,  Roii- 
beii  G.  Allen,  Mrs.  Amanda  Allen,  and  Mrs.  Lydia  Allen  ;  that  the 
said  Reuben  C.  Allen  and  his  wife  the  said  Amanda  Allen,  weixi 
members  of  the  Congregational  church  in  good  standing  in  the 
town  of  Grand  Isle,  and  Mrs.  Lydia  Allen  was  a  member  of  the 
Congregational  church  in  good  standing  in  the  town  of  Georgia  ; 
tliat  said  church  in  Grand  Isle  was  and  is  a  church  in  good  stand- 
ing in  the  Winooski  Conference  of  Congregational  churclies,  and 
the  church  in  Georgia  was  and  is  in  good  standing  in  the  Nortli 
western  Consociation '  of  Congregational  churches  ;  that  tlie  said 
Reuben  C.  Allen,  Atoanda  Allen,  and  Lydia  Allen,  being  desirous 
of  forming  a  Congregational  church  in  North  IIero,did,  in  accord- 
ance with  the  established  rules  and  usages  of  the  denomination  of 
Christians  to  which  they  belonged,  obtain  letters  from  the  churches 
to  which  they  severally  belonged,  dismissing  them  from  those 
churches,  to  take  effect  when  they  should  be  organized  into  anew 
church  ;  that  on  the  15th  day  of  Novemlxsr,  18G2,  they  sent  a 
letter  missive,  inviting  the  pastors  and  delegates  from  the  First 
Congregational  church  in  St.  Albans,  and  from  the  Congregational 
churches  of  Milton,  South  Hero,  Grand  Isle,  and  Alburgh,  to  he 
present.  In  pursuance  of  the  invitation  contained  in  said  letter 
missive,  the  churches  therein  named  were  represented  at  the  meet- 
ing of  November  18,  1808,  mentioned  in  the  report.  It  appeared 
by  the  records  of  that  meeting,  that  said  letter  was  also  signed  by 
one  Asahcl  Allen  ;  that  the  plaintiff  preached  and  resided  in 
North  Hero  from  the  second  Sabbath  previous  to  his  claimed  in- 
stallation, until  the  month  of  December,  1867,  acting  as  pastor 
of  said  church. 

The  plaintiff  conceded  that  in  April,  1860,  said  Eaton  went  to 
North  Hero  by  order  of  the  Methodist  Episcopal  Conference  of 
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Vermont,  aud  there  remained  as  a  ministei'  of  the  gospel  of  the 
Methodist  Episcopal  Church,  officiating  as  such  in  full  order,  from 
al)out  April  21,  18G1,  down  to  about  April  21,  1862,  and  at  that 
time  was  located  at  said  North  Hero  as  an  ordained  local  preacher 
of  said  church,  by  said  conference,  and  remained   there  as  such 
local  preacher  until  July  5th,  1862.     That  from  July  5th,  1862, 
down  to  November  15th,  1862,  he  remained  at  North  Hero,  and 
occasionally  performed  such  duties  as  ministers  of  the   gospel 
usually  perform ;  that  from  November  15th,  1862,  he  officiated  as 
(tai^tor  of  an  organization  styling  itself  the  Independent  Church  at 
North  Hero,  which,  on  said  15th  of  November,  was  organized  at 
North   Hero  in   the  matmer  set  forth   in  its  book   of  records,  at 
which  time  the  said   Eaton  was  agreed   upon  by  some  of  the  in- 
habitants of  said  town  of  North  Hero,  as  the  pastor  of  their  said 
church,  by  his  consent  and  agreement,  as  appears  by  the  third 
article  of  their  constitution,  and  was  to   remain   permanently  as 
such  pastor ;  that  as  such  pastor  of  that  church  he  continued  to 
officiate,  ])erforming  aP  the  functions  and  duties  thereof,  down  to 
January  19th,  1867  ;  that  on  the  said  16th  of  November,  at  the 
call  of  the  said  Eaton,  a  numl)er  of  the  inhabitants  of  North  Hero 
assembled  at  the  courthouse  in  said  town,  and  formed  an  organiza- 
tion called  the  Independent  Church  of  North  Hero,  and  an  aid 
society,  and  drew  up  and  adopted  articles  of  faith  of  said  church, 
and  a  constitution  of  said  church  and  aid  society  ;  that  at  the  same 
meeting,  by-laws  wei*e  also  presented  and  adopted  by  said  aid 
s<Kicty,  and  the  form  of  covenant  and  reception  into  said  church, 
U>  \)C  adopted  by  the  members  thereof,  were  presented  and  adopted 
by  the  persons  there  assembled.     The  charter  of  the  town  of 
Two  fferoeSy  after  the  granting  part,  reads  as  follows : 

"  Which,  together  with  the  six  following  or  equal  shares,  re- 
served to  the  several  public  uses  in  manner  following,  include  the 
whole  of  said  islands,  viz :  on  the  South  Island,  one  right  to  the 
fii-st  settled  minister  of  the  gospel,  one  right  for  the  support  of 
the  ministry,  and  one  right  for  the  support  of  an  English  school 
or  schools ;  and  on  the  north  part  thereof,  or  what  is  called  the 
North  Island,  an  equal  number  of  rights  for  the  same  uses  and 
purposes."  *  *  ^'  which  said  six  rights  shall,  toi^ether  with  their 
improvemeats,  rights,  rents,  profits,  dues,  and  interest,  remain 
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unalienably  appiopriated  for  the  uses  and  purposes  for  which  they 
are  respectively  assigned,  and  be  under  the  charge,  direction  and 
disposal  of  the  inhabitants  of  said  island  forever." 

The  court,  at  the  February  term,  1871,  Grand  Isle  county, 
RoYCE,  J.  presiding,  rendered  judgment  on  the  report,  prof*^rmay 
for  the  plaintiff;  to  which  the  defendants  excepted. 

7J.  J5r.  Bearddey  and  Edaon  i^  Rand^  for  the  defendants. 

This  being  an  action  of  ejectment,  tiie  plaintiff  must  show  that 
he  had  obtained  a  title  mfee^  in  order  to  recover  against  the  town. 
In  order  to  do  this,  he  must  show,  among  other  things,  not  only 
that  he  was  an  ordained  minister,  ()ut  that,  as  such,  he  was  firnt 
properly  settled  in  said  town.  Now,  if  Mr.  Eaton  Waseligildc  to 
a  settlement,  as  we  claim  he  was,  and  the  proceedings  for  that 
purpose  were  regular,  then  he  was  the  first  settled  minister,  be- 
cause he  was  first  in  time,  and  the  proceedings  to  settle  him  were 
as  regular  and  valid  as  the  proceedings  to  settle  the  plaintiff.  If 
so,  then  the  plaintiff  could  not  be  the  first  settled  minister.  The 
question  is,  whether  the  plaintiff  was  so  settled,  and  in  such  a 
manner,  as  to  be  entitled  to  the  lot  in  question  in  fee^  or  to  any 
rights  in  the  rents  and  profits  thereof,  under  the  charter.  Wc 
claim  he  was  not  The  plaintiff  was  not  the  minister  for  the  town, 
but  the  minister  for  the  Congregational  church,  consisting  then  of 
only  three  members,  and  they  were  impoi-ted  into  the  town  for 
the  purpose.  The  plaintiff  was  employed  as  the  minister  of  that 
church  and  none  other  ;  he  was  installed  over  that  church  ;  he 
administered  the  sacrament  in  that  church,  and  uowliere  else,  and 
was  not  bound  by  his  contract  to  do  so. 

Now,  we  submit  whether  it  was  competent  for  those  three  mem- 
bers, without  consulting  the  wishes  of  the  inhabitants  of  the  tuwn, 
without  public  notice  of  their  intentions,  but  secretly  and  surrep- 
titiously, to  get  and  settle  a. minister  in  such  a  way  as  to  enable 
him  to  tuke  the  land  to  the  exclusion  of  all  other  denominations 
of  Christians  in  the  town.  Such  a  construction  of  the  charter 
would  do  great  injustice  to  the  inhabitants  of  the  town,  and  do 
violence  to  the  obvious  intention  of  the  grantors.  The  charter  is 
explicit,  and  cannot  be  construed  to  mean  anything  less  than  that 
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u  minister,  in  ordei*  to  become  a  settled  minister  of  the  town, 
within  the  meaning  of  the  charter,  so  as  to  entitle  him  to  the  lot 
in  fee^  must  have  the  concurrence  and  approbation  of  the  town, 
expressed  in  its  corporate  action,  or  in  some  way  to  show  that  a 
majority  of  the  inhabitants  approbate  the  settlement  of  a  particu- 
lar minister.  Victory  v,  Wells^  39  Vt.  48tS.  Four  years  after 
this  charter  was  granted,  and  when  the  provisions  of  the  charter 
were  fresh,  the  legislatui*e,  which  was  composed  of  many  of  the 
members  of  the  legislature  when  the  chartei*  was  granted,  passed 
an  act  called  the  Certificate  Act,  declaring  what  should  be  neces- 
sary to  settle  a  minister,  in  order  to  eimble  him  to  take  the  lot 
imder  this  and  other  similar  chailei's.  Vi.  State  Papers,  178»), 
472.  The  object  of  this  act  was,  to  carry  out  what  they  consid- 
ered as  the  obvious  meaning  and  intent  of  the  grantors  of  the  chai- 
tcr,  and  to  define  the  manner  of  settling  a  minister  in  accordance 
with  such  construction,  in  whom  the  inliabitants  of  the  town  might 
choose  to  have  the  title  vest.  True,  said  act  was  repealed  in 
lSo!>,  the  legislattii-e  deeming  it  no  longer  necessaiy  to  continue 
it,  as,  by  the  charter  itself,  a  sufficient  guard  was  pi*ovided  to  pro- 
tect the  inhabitants  of  the  town  against  the  suri*eptitious  settle- 
ment of  a  minister  by  a  few  to  the  prejudice  of  tlie  many. 

Again,  we  claim  that  the  settlement  of  the  plaintiff  (if  it  can 
lie  called  a  settlement),  was  originated  and  consummated  in  bad 
faith,  having  for  its  sole  object,  to  vest  the  title  in  the  plaintiff  as 
the  minister  of  a  church  consisting  of  only  three  membei^s,  to  the 
exclusion  of  all  others,  which  was  jyer  se  a  direct  fraud  upon  the 
inhabitants  of  the  town,  and  in  violation  of  the  language  and 
spirit  of  the  charter,  and  against  the  plain  intention  of  the  grant- 
ors. See  the  remarks  of  Hutchinson,  J.,  in  Dow  v.  Hmesburgh 
et  aL  2  Aik.  18,  2:^. 

If  the  court  should  decide  that  the  plaintift*  was  legally  settled, 
then  we  claim  that  Mr.  Eaton  was  first  legally  settled.  He  was 
eligible  to  a  settlement  in  North  Hero.  The  inhabitants  of  that 
town  had  a  right  to  organize  any  christian  protestant  church  they 
saw  fit,  and  to  contract  with  Mr.  Eaton  to  take  charge  of,  and 
preside  over  it  administer  and  pastor.  What  is  known  by  the 
Independent  Church,  is  no  novelty.     There  are  many  churches  de- 
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uomiuated  Independent  churches,  which  have  for  many  years  been 
organized  in  England,  Germany,  Switzerland,  and  this  country, 
and  in  other  protestant  countries  ;  and  a  very  large  body  of  chris- 
tians, of  great  piety  and  intellige«:ce,  belong  to  them. 

But,  we  claim  that  under  tlie  provisions  of  the  charter,  neither 
the  plaintiflf  nor  Eaton  was,  or  could  be,  so  settled  as  to  take  the 
land  in  fee ^  without  the  participation  of  the  inhabitants  of  the 
town  in  their  corporate  capacity,  or  in  some  other  way  a  majority 
signifying  their  approbation  of  such  settlement.  To  prevent  the 
attempt  and  accomplishment  of  just  such  a  purpose  as  the  plaintiff 
inaugurated  to  secure  a  title  in  fee  in  the  lot  in  question,  was  the 
object  of  the  grantors  of  the  charter.  It  was  not  the  intention 
of  the  grantors  that  the  title  in  fee  should  ever  be  vested  in  the 
first  settled  minister,  but  should  remain  in  the  town,  and  the  min- 
ister to  take  only  the  use,  so  long  as  he  remained  and  performed 
the  duties  of  such  minister.  If  he  should  die,  or  be  dismissed  for 
unworthiness,  or  move  out  of  town,  that  use  was  intended  to  re- 
vert to  the  town  for  the  support  of  a  successor,  and  Ije  appropri- 
ated for  that  purpose. 

Again,  we  insist  that  the  grantors  intended  to  make  the  town 
the  trustee  of  this  lot,  as  well  as  the  other  lots  named  in  the  char- 
ter, reserved  for  public  uses,  and  hence  placed  it  with  the  others 
in  the  same  sentence,  unalienahly  under  the  control  of  the  inhab- 
itants of  the  town  forever.  Grammar  School  v.  Burt,  11  Vt. 
6o2 ;  Monfpelier  v.  Haul  MtmtpeliHr,  27  Vt.  704.      . 

We  claim,  if  the  court  should  decide  even  that  the  plaintiff  was 
legally  and  first  settled,  it  did  not,  and  could  noi,  per  ae,  vest  the 
legal  title  of  the  land  in  him,  and-  hence  this  action  cannot  l>c 
sustained  against  the  town  ;  that  if  the  court  should  decide  that 
he  was  so  settled,  and  in  such  a  sense*  as  to  entitle  him  to  receive 
the  rents  and  profits  of  the  lot,  still,  it  would  not  entitle  him  to 
maintain  ejectment ;  that  if  his  settlement  entitled  him  to  receive 
the  rents  and  profits,  that  title  could  only  last  while  he  continued 
the  settled  minister  of  the  town. 

Noble  ^  Smith  and  Bryant  Hall,  for  the  plaintiff. 

Three  questions  are  involved  in  the  consideration  of  this  case : 
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I.  Was  the  original  grant  of  the  lot  of  land  in  question  to 
the  first  settled  minister,  of  such  a  nature  as  to  vest  the  title 
of  the  land  in  fee  in  the  minister  first  settled  in  North  Hero 
in  accordance  with  the  requisites  of  the  law. 

II.  Was  the  assent  of  the  town  of  North  ITero,  hj  vote  in 
town  meeting,  essential  to  tlie  valid  settlement  of  a  minister. 

III.  Was  the  plaintifl*,  in  point  of  fact,  the  first  settled  minis- 
ter in  the  town  of  North  Hero  ? 

In  determining  the  meaning  of  the  grant,  the  entire  language 
used  is  to  he  taken  into  cor.<jideratioii^  in  connection  with  con- 
temporaneous circumstances,  and  with  the  obvious  purpose  of  the 
grant.  The  clear  and  explicit  language  used  in  reference  to 
the  first  right  granted,  considered  in  connection  with  the  fact  that 
the  second  right  was  g^anted  hy  language  immediately  following 
and  in  connection  with  the  positive  injunction  of  the  grant,  renders 
it  certain  that  it  was  the  intention  of  the  state  to  api)ropriato  the  first 
right  mentioned  in  the  grant  to  the  first  settled  minister  in  North 
Hero  infee^  and  that  the  concluding  language  of  the  grant, "  and  he 
under  the  charge,  direction  and  disposal  of  the  inhabitant  of  said  is- 
lai  d  forever,"  when  applied  to  the  two  rights  last  mentioned,  has  its 
appropriate  meaning;  but  when  applied  to  the  right  in  (piestion, 
is  to  have  a  limited  meaning,  and  one  in  subordination  to,  and 
in  accordance  with,  the  obvious  intention  and  purpose  of  the 
grant.  The  only  olvject  in  the  provision  that  the  first  riglit  should 
"Ik?  under  the  charge,  direction  and  disposal  of  the  inhabitants 
of  said  island  forever,"  was,  that  that  right  should  not  he  di- 
verted from  the  object  and  purpose  for  which  it  was  granted, 
to  wit,  to  the  first  settled  minister  in  fee,  when  one  should  be 
settled  ;  and  lo  prevent  this  right  from  l>eing  diverted  from  the 
ptirpose  of  the  grant,  the  custody,  control,  and  disposition  of  the 
same,  was  given  to  the  inhabitants  of  the  island,  with  the  pos- 
itive injunction  that  it  should  "  remain  unalienably  appropriated 
to  the  use  and  purpose  for  which  it  was  assigned,"  that  is  to  say, 
the  town  was  absolutely  prohibited  from  making  any  disposition 
of  the  right  in  question,  inconsistent  with  its  vesting  in  fee  in 
the  first  settled  minister.  And  while  it  continued  a  statute  duty 
of  towns  to  support  public  worship  (and  at  the  time  of  this  grant 
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it  was  not  supposed  that  towns  would  ever  be  relieved  from  this 
duty),  it  was  eminently  appropriate  that  this  grant  be  under  the 
charge,  direction,  and  disposal  of  the  inhabitants  of  said  island 
forever,  for  the  purpose  of  the  grant.  And  when  a  minister 
should  be  settled,  then  the  object  of  commitling  this  right  to  the 
charge,  direction,  and  disposal  of  the  inhal>itants  of  said  island 
having  been  accomplished  by  a  disposition  of  the  right  to  the 
"first  settled  minister,"  in  accordance  with  the  grant,  and  as  any 
further  *'  charge,  direction,  and  disposal  "  of  said  inhabitant-s, 
through  town  action,  .woi^d  be  inconsistent  with  the  grant  iU^elf, 
it  follows,  necessarily,  that  all  power  on  the  part  of  said  inhab- 
itants to  take  any  furtlier  charge  or  direction,  or  make  any  dispo- 
sition, would  cease  from  such  settlement;  otherwise  a  provision 
made  to  accomplish  the  grant,  would  l»et*.ome  the  means  of  pre- 
venting such  accomplishment.  Warren  v.  Merrifield^  8  Met.  9">  ; 
2  Parsons  Cont.  41)0,  501,  51?,. 

As  to  the  second  quest'on,  it  may  well  be  admitted  that  the 
assent  of  the  people  upon  whom  legally  devolved  the  sup|>ort 
of  the  minister  settled,  should  be  given  to  his  settlement  in  or- 
der to  its  legality.  And  as  the  several  towns  in  Vermont  to  as 
late  a  period  as  1807,  were  obligated  l)y  statute  law  to  sup- 
port the  settled  minister,  their  assent,  for  this  reason,  and  for 
this  reason  only,  appeared  to  l>e  essential  to  the  legal  settlement 
of  a  minister  while  this  statute  duty  rested  upon  towns.  But 
after  the  repeal  of  all  laws  obligating  towns  to  support  the  preach- 
ing of  the  gospel,  they  could  no  longer  act,  either  in  reference  to 
the  support  or  settlement  of  a  minister. 

Again,  towns  ar3  creatures  of  legislative  will,  and  possess  no 
j)OW(  r  except  what  is  derived  from  legislative  enactment;  and  as 
there  is  no  statute  law  in  this  state,  enabling  lowns  to  act 
either  in  reference  to  the  support  or  settlement  of  ministers,  it 
follow?  that  the  action  of  any  town,  for  either  purpose,  would  l»e 
unauthorized  and  void.  The  Bank  of  Rome  v.  The  Village  of 
Rome,  18  N,  Y.  38  ;  The  City  of  Bridgeport  v.  The  ffousa- 
tonic  R.  R.  Co.  15  Conn.  475.  The  obligation  imposed  upon 
towns  prior  to  1807,  to  support  the  gospel,  was  transferred  to 
those  voluntary  associations  for  the  support  of  the  gospel,  pro- 
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Tided  for  by  subsequent  statute  laws  of  the  state.  It  was  evi- 
dently the  design  of  the  law  that  these  voluntary  associations 
and  corporations  should  take  the  place  of  the  towns  in  the  su{)- 
port  of  the  gospel,  and  that  upon  such  associations  and  corpo- 
rations should  devolve  the  same  right  and  duty  to  act  in  the 
settlement  of  ministers,  that  existed  in  towns  while  the  statute 
duty  of  supporting  the  gospel  was  imposed  upon  them. 

It  is  insisted  that  since  1807,  towns  as  such  have  nothing  to 
do  in  the  settlement  of  ministers  or  the  support  of  the  gospel, 
lu  Netv  Market  v.  Smart ^  46  N.  H.  87,  it  is  held  that  when 
such  an  association  becomes  corporate,  and  capable  of  holding 
and  managing  its  affairs,  and  the  town  was  no  longer  charged 
with  any  duty  relating  to  it,  that  the  legal  and  beneficial  estate 
vested. in  the  society.  See  also  Porter  v.  Oriawoldy  6  Me.  4C4, 
which  holds  that  "  the  parish  have  no  control  over  them,  or  in- 
terest in  them." 

The  people  constituting  the  society  formed  in  accordance  with 
the  laws  of  the  state  in  aid  of  the  church,  must  concur  in  the 
agreement  of  the  pastor  and  church,  and  this,  in  connection  with 
the  ordination  and  installation  of  the  pastor,  will  constitute  a 
valid  settlement.  Sheldon  v.  Good»el,  1  Aik.  22G ;  Dow  v. 
Hinenburgh^  2  Aik.  22;  Leicester  v.  Worcester^  7  Allen,  92.  The 
settlement  of  a  minister  over  a  church  and  society,  without  lim- 
itation as  to  its  continuance,  is  a  settlement  for  life.  3  Mass. 
160 ;  9  Mass.  277.  These  principles  being  applied  to  the  facts 
stated  in  the  referee's  re[)ort,  that  the  settlement  was  upon  the 
mutual  agreement  of  the  pastor,  church,  and  people,  and  was 
|)ermaneut  in  its  character,  we  have  every  requisite  and  con- 
dition necessary  to  constitute  a  valid  settlement  within  the  mean- 
ing of  the  grant,  and  one  by  virtue  of  which  the  title  to  the  land 
in  question  vested  in  the  plaintiff  in  fee.  Avery  v.  Tyringham^ 
3  Mass.  173 ;  Charleston  v.  Allen^  6  Vt.  641  ;  Pawlet  v. 
Clark,  9  Cranch,  363 ;  Porter  v.  Qristvold^  supra.  To  hold 
that  towns  as  such  have  any  voice  in  the  settlement  of  a  minister 
of  the  gospel  under  the  laws  now  in  force^  would  in  effect  erect 
towns  into  arbitrary  sovereign  tribunals,  to  direct  how  and  when 
a  miDister  should  be  settled,  with  full  power  to  defeat  the  settle- 
41 
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meat  of  unoistcrs  and  the  object  ofgrauts  to  tho  first  settled  min- 
isters. 

The  report  of  tlie  referee  clearly  shows  that  the  plaintifi*,  on 
the  18th  day  of  November,  1862,  was  a  regularly  accredited  min- 
ister of  the  Congregational  Church,  capable  of  being  settled  as  a 
minister  over  any  church  of  that  denomiualion,  and  that  he  was 
on  that  day  regularly  installed  and  settled  as  such  minister  over 
a  regularly  organized  Congregational  church  in  North  Ilero, 
with  all  the  forms  and  ceremonies  usual  in  such  cases  in  tho 
Congregational  Chuich.  The  facts  in  reference  to  the  formation 
of  the  independent  church,  so  called,  and  the  installation  of  Mr. 
Eaton  as  its  pastor,  on  the  15th  day  of  November,  1802,  do  not 
show  a  valid  settlement  of  him. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  charter  was  granted  in  1779  to  Ethan  Allen 
and  others.  It  was  entire,  and  embraced  what  were  then  known 
and  called  in  it.  South  Island  and  North  Island,  and  wore  desig- 
nated as  the  ''  Two  Heroes."  They  were  separated  in  1788  into 
the  two  townships  of  North  Hero  and  South  Hero.  In  1798, 
South  Hero  was  divided  into  what  are  now  called  South  Hero  and 
Grand  Isle.  The  right  in  question  was  appropriated  by  tliat 
charter  to  the  first  settled  minister.  The  controversy  in  this  case 
is,  mainly,  as  to  the  plaintiff's  claim  that  he  is  entitled  to  tiiat 
right,  by  reason  of  having  become  the  lirst  settled  minister,  ac- 
cording to  the  terms  and  meaning  of  the  grant.  This  contro- 
versy hinges,  mainly,  on  the  closing  expression  in  the  provision 
of  the  gi^ant,  by  which  this  and  five  other  rights  are  reserved  and 
appropriated  to  the  purposes  named,  viz :  ^'  Which  said  six  rights 
shall,  together  with  their  improvements,  rights,  rents,  profits, 
dues,  and  interests,  remain  unalienably  appropriated  for  the 
uses  and  purposes  for  which  they  are  respectively  assigned,  and 
be  under  the  charge,  direction,  and  disposal  of  the  inhabitants 
of  said  island  forever." 

It  is  claimed  by  the  defence,  that  the  inhabitants  of  the  island 
did  not  so  participate  in  the  alleged  settlement  of  the  plaintiff,  as 
to  constitute  the  ^'  duponaV^  intended  by  the  charter,  and  as  was 
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necessary,  in  order  to  entitle  the  plaintiff  to  take  and  hold  as  the 
first  settled  minister.     In  order  to  determine  the  meaning  and  ef- 
fect to  he  given  to  the  charter  in  this  respect,  it  is  proper  to  recur 
to  ihe  ideas,  law,  and  usages,  prevalent  at  the  time  the  charter 
was  granted.     There  was  then  no  statute  law  on  the  subject  in 
this  state.     In  Massachusetts  and  Connecticut,  from  which  states 
the  greater  portion  of  the  inhabitants  of  this  state  had  come,  the 
matter  of  settling  and  supporting  ministers  of  the  gospel,  and 
houses  of  religious  worship,  was  the  subject  of  town  or  parish 
duty,  under  statutory  laws      In  .this  state,  prior  to  statutes  on 
the  subject,  that  matter  was  administered  upon  the  ideas,  and 
after  models,  furnished  by  those  states.     Our  first  statute  on  the 
solycct  was  made  in  1783  (Slade's  St.  Papers,  472),  in  conformity 
to  the  same  ideas  and  models.     By  it,  towns  were  authorized  to 
provide  places  for  public  worship,  and  for  the  settlement  nnd  sup- 
port of  ministers  of  the  gospel,  by  a  vote  of  two  thirds  of  the  le- 
gal voters  being  of  similar  sentiments  as  to  the  mode  of  worship. 
The  next  enactment  was  in  1787,  making  provisions  for  the  same 
things  in   "  corporated  towns,"  a^d   also  by  associations  of  per- 
sons not  included  in  corporated  towns,  without  regard   to  simi- 
larity of   sentiment  or  sect.     The  next  was  in  1797,  supersed- 
ing the  former  statutes.     In  section  1,  provision  is  made  for  the 
voluntary    association   of    any   number    or   description  of    per- 
sons, to  agree  and  hire  a  minister ;  to  fix  on  a  place  or  places,  or 
to  erect  a  house  or  liouses,  for  social  worship ;  and  to  raise  money 
by  subscription,  or  on  the  list  of  polls  and  estate,  and  to  collect 
the  same  by  a  collector.     Sec.  2  provides  for  the  associating  of 
twenty-five  or  more  of  the  inhabitants  of  the  town,  being  of  a  similar 
sect  or  denomination  of  christians,  into  a  society,  with  authority  to 
appoint  places  of  public  worship,  to  determine  places  for  building 
houses  for  public  worship,  &c. ;  also,  to  vote  to  hire,  or  other- 
wise agree  with,  a  minister  to  officiate  in  such  town  or  parish,  as 
the  minister  of  such   inhabitants  ;  and  also  further  to  vote  any 
minister  such  settlement  and  annual  support,  in  moneys  or  other- 
wise, as  shall  be  thought  w^ill  most  conduce  to  the  peace,  happi- 
ness, and  prosperity  of  such  inhabitants,  and  to  raise  the  same  by 
taxes  from  time  to  time,  to  be  assessed  on   the  polls  and  ratable 
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estates  of  the  inhabitants  composing  such  society.  It  is  thus  seen 
that  that  statute — the  only  one  in  force  after  it  was  passed — pro- 
vided equally  for  the  association  of  any  number,  without  regard 
to  the  sect  or  denomination  of  the  respective  individuals  thus  as- 
sociating ;  and  also  for  the  associating  of  twenty-five  or  more  of 
a  similar  sect  or  denomination.  It  is  plainly  apparent  that  the 
latter  kind  of  association  is  no  more  likely  to  embrace  the  greater 
part  of  the  inhabitants  of  the  town,  without  regard  to  sect  or  de- 
nomination, or  of  the  greater  part  of  the  prevailing  denomination, 
than  the  former.  It  seems  plain  that  neither  kind  of  association 
was  contemplated  as  representing  the  town,  or  as  representing  the 
preponderance  of  religious  sentiment,  as  against  the  residue  of 
the  inhabitants  of  the  town.  That  statute  of  1797  made  an  end 
of  any  action  by  towns  as  such,  and  of  any  municipal  corporate 
function  in  the  matter  of  public  worship,  and  of  the  settlement 
and  support  of  ministers.  The  whole  matter  was  left  to  associa- 
tions to  be  formed  under  tliat  statute. 

That  statute  was  modified  in  some  of  its  details  in  1801,  aud 
was  all  repealed  in  1807,  except  the  first  section,  which  pro- 
vided for  only  voluntary  associations,  without  regard  to  the  sen- 
timent, sect,  or  denomination  of  the  individuals  associating.  That 
continued  till  1814',  when  an  act  was  passed  which  provided  that 
such  associations  might  become  corporations.  This  continued  to 
be  the  statute  law  of  this  state  till  the  levision  of  1S39,  and,  in 
cflect,  it  has  thus  continued  to  the  present  time.  As  showing  that 
the  legislature  in  1814  had  the  idea  that  associations,  formed  aud 
becoming  corporations  in  virtue  of  the  act  of  that  year  above 
named,  were  invested  with  the  oflBce  and  authority  o^  aetflini^  min- 
isters^ the  language  of  the  form  given  in  that  act  for  the  argrce- 
ment  to  associate,  is  significant,  viz  :  "  for  the  purpose  of  settling 
and  supporting  a  minister." 

Now,  on  recurring  to  the  charter,  it  is  to  be  noticed  that  it  docs 
not  intimate  what  shall  constitute  the  requisite^  settlement  of  the 
first  settled  minister,  nor  does  it  intimate  by  its  terms  that  the 
islands,  in  the  exercise  of  municipal  functions,  or  the  inhabitants 
of  the  islands  in  any  municipal  relations,  are  to  have  anything  to 
do  in  order  to  constitute  a  valid   first  settlement  of  a  minister. 
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Yet,  in  view  of  the  prevalent  ideas  and  usages  of  the  time,  I 
doubt  whether  any  other  mode  of  settling  a  minister  was  in  mind, 
or  whether  there   was  then  any  forecast  as  to  probable  changes 
io  res})ect  to  that  matter.     It  is  not  controverted,   nor  could   it 
well  be,  in  view  of  the  terms  of  the  charter,  and  of  the  history  of 
the  Buhject,  both  general  and  judicial,  that  he  who  should  be  the 
first  minister  lawfully  settled,  would   take  that  right  under  the 
charter.     In  Williams'  History  of  Vermont,  1st  cd.  887  ;  lb.  2d. 
ed.  vol.  2,  384,  it  is  said  that  in   the  grants  by  Benning  Wcnt- 
worth,  the  third  right  reserved  was  for  the  first  settled  minister, 
''  Intended  for  his  private  property,  to  encourage  the  settlement 
of  a  minister  in  the  new  plantations.     In  the  grant  of  townships 
which  have  lieen  made  by  the  government  of  Vermont,  two  rights 
have  been  reserved  for  the  support  of  the  clergy :  one  for  a  par- 
sonage, designed  for  the  su|)port  of  a  minister,  and  unalienable 
from  that  purpose ;  another  to  become  the  property,  and  designed 
to  encourage  the  settlement,  of  the  first  minister.     This  right  ac- 
crues to  the  first  clergyman  who  is  settled  in  the  town,  of  what- 
ever denomination  he  may  be      The  salary  of  the  minister  ariscth 
wholly  from  the  contract  which  the  people  may  make  with  him. 
These  contracts  are  altogether  voluntary  ;  but,  wh'^n  made,  by  a 
law  passed  October  18,  1787,  are  considered  as  being  of  equal 
force  and  obligation  as  any  other  contracts ;  but  no  poisons  of  a 
different  denomination  are  obliged  by  them.     The  law  has  no 
reference  to  any  particular  denomination,  but  considers  them  all 
as  having  a  right  to  make  what  contracts  they  please,  with  the 
minister   they  choose ;  and  being  of  course  bound   by  their  own 
act,  to  fulfill  their  contract.     A  law  designed  to  confirm  the  equal 
rights  of  all,  is  not  subject  to  the  exceptions  or  complaints  of  any 
party."     Thus  wrote  and  published  the  learned  and  authentic  Dr. 
Williams,  in  1794,  and  republished  in  1807,  (printed  in  1809.) 
This  view  has  been  currently  held  by  the  profession  and  the 
courts  in  this  state,  as  evinced  in  the  cases  in  any  way  involving 
the  subject,  throughout  our   judicial   history.      See   Sheldon  v. 
O^oodselj  1  Aik.  225.     In  Dow  v.   Hinesburyh  et  al.   2  Aik.   18, 
Hutchinson,  J.,  says:  "There  is  no  room  for  doubt  that  the 
object  of  the  government,  in  granting  a  right  of  land  to  the  first 
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settled  minister  in  said  town,  was  to  encourage  a  minister  to  settle 
and  preach  the  gospel  among  the  people  of  such  town,  while  the 
lands  were  uncultivated,  and  the  inhabitants  few  in  number,  and 
unable  to  contribute  largely  for  the  pecuniary  support  of  a  minis- 
ter. This  must,  of  course,  answer  the  double  purpose  of  encour- 
agement to  the  minister  to  settle  among  them,  and  assist  the 
people  to  pay  him.  *  *  *  Such  settlement  vests  the  title  in  him ; 
and  wlien  once  vested,  would  not  be  divested  by  any  after  separa- 
tion, or  the  dissolving  such  connection."  Charlp%ton  v.  Allen^  6 
Vt.  GJ]3 ;  WilliamH  v.  Goddard,  8  Vt.  492. 

The  j)urposc  of  ajipropriatjng  those  rights  was  prospective  ; 
and,  in  respect  to  the  right  to  the  first  settled  minis  er,  the  time 
when  the  appropriation  would  become  vested,  was  altogether  un- 
certain and  contingent.  Such  time  would  become  fixed,  and  such 
vesting  would  be  eflcctuated,  by  the  fact  of  the  first  settling  of  a 
minister.  Of  course,  it  must  have  been  in  contemplation  that 
such  settling  was  to  and  would  be  lawful  and  authentic — such  as 
would  be  practicable,  according  to  the  religious  institutions  and 
usages,  and  the  laws  of  the  state  at  the  time  it  should  take  place. 
It  cannot  be  supposed  that  it  was  in  mind,  in  the  making  of  the 
grant,  that  such  settlement  was  to  be  only  according  to  religious 
institutions  and  usages  and  the  laws  j)revailing  at  the  time  of  the 
grant,  in  case  such  settlement  should  not  be  made  till  the  then  ex- 
isting and  prevailing  institutions,  usages,  and  laws  had  been 
supplanted  liy  others,  and  had  become  effete  and  inefiectual. 
Probably  no  thought  was  given  to  the  matter.  So  far  as  any 
trust  might  seem  to  have  been  created  in  the  inhabitants  of  the 
town,  or  island,  in  reference  to  the  right  of  the  first  settled  min- 
ister, it  must  be  held  to  have  been  in  subordination  to  the  purpose 
of  the  appropriation,  and  to  the  rights  of  the  person  entitled  to 
the  land  appropriated.  In  the  expression,  "  and  be  under  the 
charge,  direction,  and  disposal  of  the  inhabitants  of  said  island 
forever,"  it  could  not  have  been  intended  that  the  word  forever 
should  be  operative  to  defeat  the  personal  right  of  the  party  iu 
whom,  when  he  should  answer  the  call  as  being  the  first  settled 
minister,  the  grant  was  to  become  vested  and  accomplished  in  ab- 
solute right  in  fee.     And  this  leads  us  to  refer  to  and  adopt  the 
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language  of  Judge  Boyce  in  Williams  v.  Qoddardy  supra: 
*'  There  is  a  diversity  in  these  grants  or  reservations.  In  some 
charters  the  right  is  simply  reserved  for  the  first  settled  minister 
in  the  town.  In  others  it  is  reserved  for  the  first  settled  minister, 
to  be  disposed  of  for  that  purpose,  as  the  inhabitants  of  the  town 
shall  direct.  Thus  far  the  land  is  evidently  destined,  upon  a  legal 
and  sufficient  settlement  of  a  minister,  to  vest  absolutely  in  such 
minister  as  private  property." 

It  is  proper  here  to  add,  that  in  the  cliarters  granted  by  the 
state  government,  there  is  no  uniformity  in  this  respect.     In  some 
00  minister  right  is  reserved.     In  some  it  is  to  or  for  the  first 
settled  miuister.     In  some  it  is  for  the  use  and  support  of  the  min- 
istry.    In  some  cases  some  provision  is  made  for  control  and  dis- 
posal by  the  inhabitants  of  the  town.     In  some  it  is  given  in  trust 
to  the  selectmen  of  the  town.     In  some  no  provision  at  all   is 
made  in  such  respect.     In  one  instance — Bclvidere — the  provision 
is,  "  Reserving  the  usual  (quantity  of  land  for  public  uses  reserved 
in  other  townships  granted  by  the  state."     It  is  plain  that  the 
granting  of  the  charters  was  not  the  "  driving  of  a  bargain"  be- 
tween parties.     The   reservations  and  appropriations  were   for 
general  classes  of  puiposes.     The  special  details  of  provision, 
obviously,  were  not  settled  and  adopted  with  sharpness  of  atten- 
tion to  the  terms  used,  or  with  cautious  consideration  of  the  pos- 
sible questions  that  the  course  of  events  thereafter,  in  the  progress 
of  population  and*socieiy,  might  give  rise  to.     Tlic  character  and 
substaoce  of  the  purposes  are  sufficiently  manifested;  and  provis- 
ions for  their  being  realized,  substantially,  are  embodied.     The 
specific  administration  in  the  particular  cases,  was  generally  left 
without  minute  provision,  and  is  to  be  done  in  efiectuation  of  the 
purposes,  when  it  can  be  within  the  scope,  and  without  violating 
such  provision  as  is  made,  fixing  the  manner  of  such  administra- 
tion.    But  to  return  to  the  right  in  (question,  it  is  plain  that  when 
the  property  appropriated  should  become  vested  in  fee,  by  absolute 
title,  in  the  party  designated,  any  prior  trust  relation  of  the  town 
to  the  property  would  l)e  at  an  end.     In  this  case  the  expression 
is,  as  before  quoted,  ^'  and  be  under  tlie  charge,  direction,  and 
disposal  of  the  inhabitants  of  the  island  forever.'*     Now,  if  the 
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disposal  contemplated  by  that  provision  is  claimed  to  consist  in 
the  participation  "  of  the  inhabitants  of  the  island  "  in  settling  a 
minister,  in  what  way  are  they  to  participate  ?  What  constituted 
the  "  Two  Heroes  "  as  the  township  created  by  the  charter — ^and 
obviously  meant  by  the  expression,  *'  of  the  island" — ^had  the 
charge,  direction,  and  disposal  of  the  six  rights  reserved.  When 
separated  into  two  townships  in  1788,  in  what  way  could  "  the 
inhabitants  of  the  island"  act  in  the  disposal  of  the  first  settled 
minister  right?  For  it  is  insisted  in  behalf  of  the  defence,  that 
the  expression  meant,  inhabitants  in  corporate  organization.  And 
again,  after  the  further  division  of  the  South  Hero  into  two  towns 
in  1798,  in  what  way  were  "  the  inhabitants  of  the  island"  to  act 
in  the  disposal  of  the  rights  to  the  first  settled  minister.  The 
case  of  Montpelier  v.  East  Monipelier^  27  Vt.  704,  would  seem 
to  intimate  some  difficulties  in  the  way  of  reducing  to  practice  the 
theory  of  corporate  action,  after  such  breaking  up  and  distribu- 
tion of  the  original  body  corporate. 

Again,  it  would  hardly  seem  practicable,  or  even  plausible,  to 
hold  that  the  only  way  in  which  such  disposal  could  be  made, 
consistently  with  the  terms  of  the  charter,  is  by  such  action  of  the 
inhabitants  of  the  original  island  town  a^  was  customary,  accred- 
ited, and  authentic  at  the  time  of  the  charter,  in  the  settlement 
and  support  of  a  minister.  If  so,  then  the  alteration  of  that  mode 
by  subsequent  statutes,  would  thwart  the  vesting,  and  the  purposes 
of  the  appropriation.  And  yet,  in  all  the  cases  above  cited  in- 
volving the  subject,  the  question  and  the  decisive  |>oint  has  l)een, 
whether  the  settlement  of  the  claimant  was  valid  and  efiectual, 
according  to  the  laws  in  force,  not  when  the  charter  was  granted, 
but  when  the  alleged  settlement  was  made. 

In  Sheldon  v.  Goodsel,  snpra^  it  is  said  :  "  There  appears  to 
have  been  no  contract  whatever  between  him  and  the  pcoplc. 
Some  such  contract  of  binding  force  according  to  eocisting  laws, 
has  always  been  deemed  necessary.  While  the  certiju^ate  act,  as 
it  was  called,  was  in  force,  there  must  have  l>ecn  a  society  formed 
according  to  that  act ;  and,  in  voting  upon  the  subject  of  settling 
a  minister,  there  must  have  been  twenty-five  legal  voters  in  the 
affirmative,  and  two-thirds  of  those  pi^escnt  must  have  voted   in 
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the  afBinnative,  in  order  to  make  their  proceedings  valid.  So, 
now,  there  should  \ye  some  regular  proceeding  under  the  first  sec- 
tion of  the  same  net,  which  is  still  in  force.  Several  decisions, 
many  years  since,  have  gone  upon  this  ground.  Such  a  decision 
was  made  in  the  circuit  court,  in  a  dispute  concerning  the  minis- 
ter's right  in  Springfield."  This  case  arose  after  the  statute  of 
1814,  and  was  decided  in  1826.  In  Doiv  v.  HineHburgh  et  aL^ 
$upra^  "  The  particular  shape  of  this  contract,  and  the  manner  of 
entering  into  it,  in  order  to  be  thus  binding,  may  de[)end  on  the 
laws  that  are  in  force  when  it  is  made."  In  that  case  the  settle- 
ment was  not  made  according  to  the  provision  of  the  statute  of 
1787,  which  was  the  law  then  in  force,  and  therefore  the  settle- 
ment was  held  to  be  not  valid. 

Without  deciding  whether,  by  the  terms  of  the  charter,  the  in- 
habitants of  the  island  town  had  anything  to  do  with  the  dis- 
posal of  the  right  to  the  first  settled  minister,  and  whether  such 
diitpofial  is  not    restricted    to  the  other    rights  reserved   in   the 
charter,    we  do  decide,   upon  the  views  alxive    presented,  with 
other  concurring  views  which  need  not  l>c  expressed,   that  the 
participation  of  the  inhal)itants  in  the  dispoml  contemplated  by 
the  provisions  of  the  charter  in  that  behalf,  was  to  be  such  as 
should  thereafter  be  provided  for  by  the  laws  of  the  state  un- 
der and  by  virtue  of  which  a  valid  settlement  of  a  minister  was  to 
lie  made.     Our  views  and  decision  in  this  respect,  find  strong  coun- 
tonance  in  the  consideration  that  it  is  not  supposablc  that  it  has 
liecn  the  puipose  or  understanding  of  any  of  the  legislation  since 
the  granting  of  the  charter,  to  invalidate  or  render   ineffectual 
that  appropriation  to  the  first    settled   minister ;    and  yet,  this 
would  effectually  have  l)een  done,  if  a  minister  could  be  settled 
in  compliance  with  the  terms,   and  according  to  the  intent,  of 
the  grant,  only  by  the  participation  of  the  irihabitants  of  the  town 
as  chartered,  acting  in  corporate  capacity.     It  is  plain  that  the 
practical   legislative  construction  given  to  the   appropriation  to 
the  first  settled  minister,  has  ever  been  the  same  as  the  uniform 
jadicial  construction.     Such  practical  construction  was  evinced 
in  the  early  as  well  as  the  later  legislation  aflecting  the  subject, 
and  particularly  by  the  statute  of  1787,  and  the  statute  of  1797. 
42 
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It  now  remains  to  be  considered,  whetlier  the  plaintiff  l»ecame 
settled  according  to  the  laws  in  force  at  the  time  of  his  alleged 
Bettlemeiit.  For  the  facts,  we  have  to  rely  miinly  on  the  rejHirt, 
and  the  documents  referred  to,  giving  such  consideration  to  the 
comments  and  characterizations  of  counsel  as  to  the  transactions 
thus  shown,  as  they  may  seem  to  merit  The  evidence  by  doc- 
uments and  concessions  tends  to  show  the  facts  to  be  as  found 
by  the  referee.  The  oral  evidence  is  not  before  us,  but  we  as- 
sume that  it  was  legitimate,  and  was  pro|)er)y  considered  and 
applied  by  the  referee,  there  being  nothing  in  the  case  indicating 
the  contrary.  We  adopt  the  fact  as  being  established,  that  the 
plaintiff  was  authentically  settled  as  a  minister  of  the  gospel  over 
the  Congregational  church  that  was  duly  organized,  upon  a  mu- 
tual agreement  of  the  pastor  and  church  and  people,  and  such 
settlement  was  permanent  in  its  character.  The  fewness  of  tho^c 
who  moved  for  the  organization  of  the  church,  cnnnot  render 
the  proceeding  futile.  The  lack  of  a  church  of  the  kind  for  so 
many  years,  and  the  fewness  of  those  moving  for  one,  would  some- 
what tend  to  evince  both  the  need  and  the  propriety  of  the 
measure.  It  is  not  suggested  that  any  specific  minimum  is  fixed 
by  law,  civil  or  ecclesiastic,  or  by  usage,  for. the  number  that 
may  legitimately  move  for,  and  l)ecome  organized  into,  a  valid 
church,  over  which  a  minister  may  have  a  valid  settlement.  The 
fact  that  such  a  church  was  organized  by  the  customary  co-op- 
eration of  a  council,  upon  the  invitation  shown  by  the  record,  in- 
dicates that  the  number  moving  the  matter,  and  becoming  or- 
ganized into  the  church,  was  sufficient,  according  to  the  laws 
and  usages  of  the  Congregational  denomination.  It  may  have 
been  the  subject  of  regret  that  there  were  no  more  pci-soiis — 
church  members — ^than  the  three  who  invited  the  council,  qual- 
ified or  disposed  to  participate  in  the  call,  and  to  become  the 
beginnings  of  a  church  there  by  original  membership ;  but  tiiat 
there  were  no  more,  can  hardly  be  regarded  as  good  reason  why 
the  few  should  not  exercise  their  right,  and  avail  themselves  of 
the  privileges  accorded  by  the  polity  of  the  church  and  denom- 
ination of  which  they  were  members,  of  having  a  church  in  the 
place  of  their  residence,  and  thus  enable  themselves  to  have  sound 
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doctrinal  tcachiug,  and  eujoy  the  edification  and  ordinances  of 
an  approved  gospel  ministry  and  church,  and  at  the  same  time 
affording  to  those  around  them  the  means  of  spiritual  enlighten- 
ment and  saving  grace.  Our  statutes  do  not  discountenance 
this.  They  enable  it  to  be  done.  Public  policy — ''  bom  tnores  " 
•  — does  not  forbid  it.  It  is  in  fact  serving  the  very  purpose  fob 
vhich  the  appropriation  was  made  in  the  charter.  The  report 
shows  that  the  agreement  was  for  a  permanent  relation  of  pastor 
and  people,  such  as  has  been  held  in  the  cases  cited  to  be  es- 
sential to  such  a  seltlenient  as  the  charter  contemplates.  The 
plaintiff,  then,  had  a  valid  settlement 

Upon  what  appears,  we  think  that  Mr.  Eaton  was  not  settled 
as  a  minister,  by  the  proceedings  vouched  in  that  behalf.  At  the 
time  he  called  the  meeting  named,  he  was  neither  a  minister  nor 
member  of  a  church.  In  July,  1862,  he  surrendered  his  creden- 
tials as  a  minister,  and  thenceforth  ceased  to  be  a  minister  of  that 
(the  Methodibt)  church,  or  a  member  of  that,  or  any  other 
church.  We  have  not  been  shown,  nor  do  we  know  of  any 
canon  of  human  or  divine  law,  by  which  a  pei*son  who  has  been 
ordained,  and  has  officiated  as  u  minister,  can  be  compelled  to 
retain  the  sacred  official  character  implied  in  the  fact  of  ordina- 
tion. In  the  ecclesiastical  polity  of  American  protestantism,  a 
pereou,  once  ordained,  may  be  silenced  and  disrobed,  and  be  left 
a.s  naked  a  worldling  as  if  he  had  never  been  clothed  with  "  the 
livery  of  the  court  of  Heaven."  E<][ua1ly  may  he  renounce  and 
cast  otf  the  character  and  the  robe,  and  become  equally  as  naked 
a  worldling.  Mr.  Eaton  did  it  in  this  case.  It  is  a  little  difficult 
to  master,  satisfactorily,  the  idea  of  a  person  boing  a  minister 
of  the  gospel,  who  is  not  of  any  known  sect  or  denomination 
of  christians ;  who  has  withdrawn  himself  from  membership  of 
the  church  to  which  he  belonged  ;  who  has  surrendered  his  cre- 
dentials as  a  minister,  and  thenceforth  ceased  to  be  a  member 
of  that  or  any  other  church.  After  that  withdrawal  and  surren- 
der of  credentials,  how,  or  in  virtue  of  what,  did  he  continue  to 
be  a  minnter  at  all,  in  any  recognized  or  appreciable  sense,  es[)c- 
cially  in  the  sense  of  the  charter  ?  When  he  put  up  the  notices, 
prompted  l)y  the  motive  found  by  the  referee,  for  the  meeting  of 
November  15,  he  was  not  a  minister  at  all^  nor  was  he  when  the 
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proceedings  shown  by  the  record  were  going  on.  When,  and  by 
what  process,  did  'he  become  such,  according  to  any  known  or 
tolerable  idea  on  that  subject  ?  Certainly  the  record  does  not 
answer,  nor  does  the  referee's  report. 

Again,  the  referee  does  not  find,  nor  do  we  find  in  the  record, 
anything  that  would  bind  Mr.  Eaton  to  remain  for  any  time  as  a 
settled  minister.  In  terras  he  is  not  so  l>ound,  for  he  did  not  put 
his  name  to  any  of  the  papeis  of  the  organization ;  nor  is  it  shown 
that  he  took  part  in  any  of  the  meetings  as  a  voter.  He  called 
the  first  meeting,  and  presided  at  that  and  olher  meetings.  If 
bound  at  all,  it  could  only  be  by  estopprl^  and  so  liound  only  on 
the  claim  of  the  other  party,  or  of  those  standing  upon  riglits 
derived  from  that  other  party.     Tlie  defendants  are  not  such. 

Finally,  the  object  of  Mr.  Eaton  in  what  he  did  in  getting  up 
the  independent  church,  with  himself  as  the  pastor  of  it,  as  found 
by  the  referee,  is  conclusive  against  any  right  in  him  as  the  fir^t 
settled  minister.  The  accomplishment  of  such  an  object  by  such 
means,  would  be  a  fraud  on  the  charter  as  to  the  matter  of  the 
appropriation  in  question,  though  it  would  haidly  be  entitled  to 
the  appellation  of  a  "  pious  fraud."  And  this  suggests  to  us  to 
remark,  that  what  was  said,  in  the  argument  as  to  the  holding  of 
the  land  by  tlie  plaintiff  being  a  fraud  on  the  inhaliitants  of  the 
town,  seems  to  have  proceeded  on  the  idea  that  the  inhabitants  of 
the  town  corporation  had  some  propiietary  right  in  the  land  in 
question,  under  the  charter,  beyond  that  of  naked  trustee,  and 
rather  as  trustee  coupled  with  an  interest,  such  as  would  entitle 
them  as  a  corporation  to  dispose  of  it  for  the  designated  purpose. 
We  think  that  the  only  interest  that  they  had,  aside  from  the 
naked  trusteeship,  awaiting  the  settlement  of  a  minister,  was 
moral,  religious,  and  social,  not  directly  pecuniary ;  and  this  was 
not  a  corporate,  but  a  several,  personal  interest  of  the  inhabitants 
as  members  of  the  body  social,  and  not  of  the  body  muuicipai. 
It  was  such  an  interest  as  all  persons  in  the  community  have  in 
any  provision  whose  purpose  is  the  moral,  religious,  and  social 
improvement  of  such  community  The  report  is  conclusive  against 
the  fact  of  fraud  on  the  part  of  the  plaintiff,  and  shows  that  his 
settlement  was  made  in  effectuation  of  the  leading  purpose  of  the 
grant.     Judgment  affirmed. 
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JxMES  N.  Wood,  administuatou  of   Elisha  Wood,  v.  Jkpker- 

soN  Shuutlefp.* 

Contract.     Ambiguity.      WitneHH.     Practice. 

Tb«  words  or  a  written  ooutract  in  roBpvct  to  tbu  property  convoyed  theroby,  were, 
"The  condition  of  this  ubti^ipiiion  its  Huch,  that  tlje  said  S.,  for  the  conHiderutum  of 
IfiTiO  paid  to  him  by  the  said  Vi.y  it  bting  ail  kin  permmal  itroprrty^  cousi:itin£  of  one  horse, 
une  cow,  and  noteti  to  tho  above  value,  hatli  a^eed,"  Ac.  It  appeared  that  at  the  time 
(*f  the  execution  of  ftiiid  oontraet,  the  pirtioa  tliereto  valun  tlie  property  named  therein, 
at  tlio  exact  sum  of  $6uO.  W.  aliw  po8.<4eti»ed  other  personal  property  at  the  time  of  the 
execution  thereof.  M</U,  that  there  was  no  ambitfulty  in  said  contract,  and  that  parol 
evidence  was  not  admiiiKibie  to  sliow  that  it  was  intended  and  agreed  that  such  other 
pn>perty  should  be  conve>od  tliereby. 

la  trover  for  property  which  once  belon*;eil  to  W.,  decotiseil,  tbe  defendant  claimed  title 
therbto  by  virtue  of  a  written  contract  rtitcnd  by  W.  and  his  wife,  who  wasxtill  livinie. 
The  plaintiff  claimed  that  said  contract  was  void,  for  w.tnt  of  HufHoient  capacity  in  W. 
to  execute  it.  The  defeu  Unt  claimed  that  it  was  l.ut  the  re<iuction  to  writinj;  of  a  vor* 
bal  contract  which  he  hail  previously  made  with  W.  alone,  at  a  time  when  it  was  con- 
eeded  that  he  WcW  capable  of  contracting,  and  in  which  his  wife  was  in  no  way  interested. 
H'tf,  t)  at  the  defendant  was  not  a  competent  wltnetM  to  such  verbal  cantraot. 

The  fiictthat  the  plaint  fT  obtained  a  verdict  for  nominal  damaices,  k^ld  not  to  preclude  him, 
aoder  the  cireumstanoes  of  this  case,  firom  the  benefit  of  his  exceptions. 

Trover  for  a  lior^o,  farming  tools,  carpenter's  tools,  one  [)air 
of  boots,  and  hout^chold  furniture.  Plea,  general  issue,  and  trial 
by  jury,  May  term,  1871,  W^indsor  county,  Barubtt,  J.,  presid- 
ing. 

The  plaintiff  claimed,  and  it  was  conceded,  that  tlic  property 
sued  for  had  been  the  projKirty  of  Elisha  Wood,  the  plaintiff's 
intestate.  The  defendant  claimed  title  to  the  property  by  virtue 
of  a  written  contract  under  seal,  between  himself  and  the  said 
Elisha,  and  Mary  Wood,  wife  of  the  said  Elisha,  providing  for  the 
support  of  the  said  Elisha  and  Mary  by  the  defendant  during  life. 
The  material  part  of  the  contract  is  stated  in  the  opinion.  It 
was  coDceded  that  the  property,  which  said  contract  purported  to 
convey,  and  the  proj^rty  sued  for,  belonged  to  the  said  Elisha 
prior  to  the  fall  of  ISOS,  and  that  his  wife  had  no  title  thereto. 
Said  contract  was  drawn  in  February,  18(35,  by  one  Daniel  Taft, 


*Thi8  ease  was  decided  at  the  ^neral  term  in  November,  1872. 


326  GENERAL  TERM, 

Wood,  administrator,  v.  Sbartleff. 

but  was  not  execut<3d  iiutil  July  1,  1865.  At  the  time  of  its  exe- 
cution, the  said  Elisha  was  very  sick,  which  sickness  resulted  in 
his  death  on  the  raoiMiing  of  the  r)th  of  said  July. 

The  plaintiff  claimed,  and  his  evidence  tended  to  show,  that  at 
the  tiine  of  the  executioii  of  said  contract,  the  said  Elisha,  by  rea- 
son of  his  disease,  was  not  of  sound  mind,  and  that  he  had  not 
sufficient  capacity  to  make  and  enter  into  said  contract ;  and  that 
the  contract  had  no  vigor  or  effect  by  reason  of  said  Mary's  being 
a  party  thereto.  Tlie  defendant  claiiued  that  said  Elisha  had  ca- 
pacity to  enter  into  said  contract  at  the  time  of  its  execution  ; 
but  tiiat  if  he  liad  not,  then  tiie  defendant  was  entitled  to  bold 
said  pi'opcrty  by  virtue  of  verbal  contract  which  he  made  with 
said  Elisha  in  the  fall  of  1863. 

The  defendant  was  offered  as  a  witness  in  his  own  behalf.  Tho 
plaintiff  objected  that  he  was  not  a  competent  witness  under  tho 
statute.  The  court,  pro  forma^  held  that  he  was  a  competent 
witness,  and  permitted  him  to  testify,  under  objection.  The 
plaintiff  also  objected  to  the  admi.-sibility  of  defendant's  tes- 
timony, so  far  as  it  related  to  any  verbal  contract  or  understand- 
ing with  the  said  Elisha,  and  so  far  as  it  related  to  the  capacity 
of  said  Elisha  at  the  time  of  the  execution  of  the  written  con- 
tract. The  defendant  testified,  in  substance,  that  he  made  a  ver- 
bal contiact  with  the  said  Elisha  in  1863  ;  that  said  written  con- 
tract was  the  verbal  conti-act,  or  the  same  as  the  verbal  contract ; 
that  in  pursuance  of  the  verbal  contract  the  said  Elisha  and  wife 
went  to  live  with  the  defendant  in  November,  1863,  at  Taftsville, 
Vt.,  and  remained  there  with  him  till  March,  1865,  and  then  went 
to  live  with  the  defendant  in  Chester,  Vt.,  and  remained  there  till 
his  death  ;  that  the  said  Mary  thereafter  made  it  her  home  with 
the  defendant  till  some  time  in  1869,  and  that  during  said  time 
lie  supported  them  by  vii-tue  of  said  contract.  The  defendant 
fuither  testified,  that  at  the  time  said  Elisha  executed  said  writ- 
ten conti'act,  his  mind  was  as  sound  as  it  was  in  1863,  when  he 
first  came  to  live  with  him.  There  was  no  pretence  but  that  the 
said  Elislia  was  of  sound  mind,  and  had  sufficient  mental  capacity 
to  make  contracts  at  any  time  uj)  to  the  commencement  of  his  last 
sickness,  the  last  Tuesday  in  June,  1865.     The  defendant  further 
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testified,  that  the  said  Elisha's  personal  property  at  the  time  Taft 
drew  said  eontract,  aside  from  the  household  effects  and  the  car- 
penter's tools  and  fanning  tools,  was  a  horse  valued  at  $^125  ;  a 
cow,  valued  at  $-W  ;  notes  for  f  300  ;  and  money  to  the  amount 
of  $190  ;  that  the  household  goods  and  the  tools  sued  for,  they 
did  not  place  much  value  upon,  as  it  was  expected  the  old  peo- 
ple would  use  them,  and  wear  them  out  in  a  measure,  but  that  it 
was  a  part  of  the  arrangement  that  the  defendant  was  to  have 
them,  and  that  such  was  the  understanding  when  said  written  con- 
tract was  drawn.  The  said  Mary  was  a  witness  on  behalf  of  the 
plaintiff,  and  testified  in  regard  to  the  written  and  the  verbal  con- 
tract. 

The  court  charged  the  jury,  that  if  they  found  the  said  Elisha 
had  not  sufficient  caj)acity  to  enter  into  and  execute  the  written 
contract,  and  also  found  that  he  entered  into  a  verbal  contract  in 
186-:i,  by  whicii  the  defendant  was  to  have  the  property  and  sup- 
port the  old  people,  and  that,  in  pursuance  of  such  verbal  con- 
tract, the  old  i>eople  came  to  the  defendant's  to  live,  and  the  de- 
fendant supported  them,  then  the  plaintiff  would  not  be  entitled 
to  recovery.  The  court  charged  upon  all  points,  satisfactorily  to 
the  plaintiff,  except  as  herein  stated.  Tiie  jury  were  instructed  tliat 
they  were  at  liberty  to  asccriain  from  the  parol  testimony,  so  far 
as  they  could,  the  intention  of  the  parties  as  to  conveying  by  the 
written  instrument  the  tools  and  household  furniture  and  effects  : 
that  tlere  was  an  ambiguity  in  the  written  contract ;  that  if  the 
jury  found  that  the  parties,  by  the  terms  used  in  the  written  agree- 
ment and  by  the  parol  contract,  intended  to  embrace  the  tools, 
household  furniture  and  effects,  and  that  the  said  Elisha  entered 
into  said  written  contract,  having  sufficient  capacity  to  compre- 
hend what  the  contract  was  ai)out — its  purposes,  and  terms  at  the 
time  he  executed  it — then  the  plaintiff  could  not  recover  for  the 
same.  The  plaintiff  excepted  to  the  charge  as  above  detailed. 
Verdict  for  the  plaintiff  for  one  dollar  damages. 

George  L,  Fletcher^  for  the  plaintiff. 

The  contract  as  claimed  by  defendant,  having  been  reduced  to 
writing,  parol  evidence  was  inadmissible  to  enlarge  or  explain  its 
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meaning.  The  defendant's  introducirg  and  relying  upon  the  writ- 
ten contract,  it  being  the  same  as  the  verbal  contract,  estopped 
him  from  showing  by  parol  any  other  or  different  terms  than  those 
embraced  in  the  written  instrument.  There  is  no  ambiguity  in  the 
written  contract ;  testimony  is  not  admissible  to  show  its  content^. 
The  written  contract  embraces  none  of  the  property  sued  for,  ex- 
cept the  horse,  valued  at  $125.  Ripley  v.  Paige^  12  Vt.  853  ; 
Hickoket  aK  v.  Stevens,  18  Vt.  111. 

Mary  Wood  being  under  the  disability  of  coverture,  was  totally 
incapable  of  giving  consent,  or  being  a  party,  to  the  contract ;  she 
and  her  husband  must  be  regarded  as  one  person  in  this  case,  and 
the  contract,  the  sole  contract  of  the  husband.  Bing.  Inf.  180  ;  2 
Kent  Com.  (10th  ed.)  112, 174  ;  Martin  v.  Bwelly  et  %L  6  Wend. 
1  ;  Jackson  v.  Vanderheyden,  17  Johns.  167  ;  Reeve  Dom.  Rel.  98. 

Elisha  Wood  being  dead,  and  Mary  W«)od  not  being  a  eontrart- 
ing  forty,  there  is  no  person  living  with  whom  the  defendant 
made  the  contract,  and  hj  the  statute,  defendant  was  excluded  as 
a  witness.  Gen.  Sts.  ch.  36,  §  24.  The  case  showing  that  Mary 
Wood  had  no  legal  interest  in  the  property  which  was  to  pass  by 
the  contract,  her  disability  is  not  removed,  and  the  case  does  not 
come  within  any  of  the  exceptions  to  the  common  law.  Richard- 
Hon  V.  Daggett,  4  Vt.  3eS6,  and  the  cases  there  cited,  are  in  ac- 
cord with  the  common  law.  1  Bright  Husb.  &  Wife,  ch  ii  ; 
Richardaon,  admr,  v.  Estate  of  Merrill  et  al,  32  Vt.  27  ;  IloJmeft 
V.  Admr,  of  Holmes,  28  Vt.  765  ;  Caldwell,  admr.  v.  R^nfre^r^ 
33Vt.  213. 

If  the  contract  be  enforced  against  the  defendant,  it  must  be 
done  by  the  administrator  of  Elisha  Wood,  for  Mary  Wood  take-s 
no  additional  right  by  her  husband's  death ;  it  was  his  contract, 
in  which  he  provided  for  his  and  her  support.  Sayiders  v.  Filley^ 
admr.  12  Pick.  554. 

L  Adams y  for  the  defendant. 

We  insist  that  the  defendant  comes  within  the  exception  of  the 
statute,  and  was  a  competent  witness.  Mary  Wood  was  a  party 
to  the  contract  in  issue,  and  was  living  and  cojupetent  to  testify, 
and  did  testify  for  the  plaintiff.     Read  v.  Sturtevant,  40  Vt.  521  ; 
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HolUster^  admr,  v.  Young^  42  Vt.  403  ;  Dawson^  admr,  v.  Wait^  41 
Vt.  626  ;  Thrall  et  al.  v.  Seward,  admr.  37  Vt.  573  ;  Smith  v. 
Potter,  27  Vt.  304  ;  11  Allen,  525 ;  44  Barb.  456.  The  contract 
was  made  for  her  benefit  in  part,  and  upon  a  sufficient  considera- 
tion, and  can  be  enforced,  since  her  husband's  death,  in  her  own 
name.  She  might  have  been  joined  with  the  husband  in  his  life- 
time, in  a  suit  to  enforce  it.  Richardson  v.  Daggett,  4  Vt,  335; 
Executors  of  Schoonmaker  v.  Elmendorf^  10  Johns.  49.  It  is 
quite  immaterial  whether  she  was  bound  by  the  contract  or  not, 
or  whether  it  had  any  validity  as  to  her.  The  statute  makes  no 
distinction  as  to  the  real  or  nominal  party,  or  as  to  the  validity  or 
invalidity,  legality  or  illegality,  of  the  contract ;  the  only  ques- 
tion being,  is  there  a  living  party  to  the  contract,  whatever  it 
was,  who  can  and  is  competent  to  testify. 

The  objection  to  the  defendant's  testimony  in  regard  to  the  ver- 

« 

bal  contract,  rests  upon  the  same  ground.  But  the  verbal  con- 
tract was  different  in  no  respect  from  the  written  contract,  as  ap- 
pears from  the  defendant's  testimony  ;  consequently,  Mary  Wood 
was  a  party  to  the  verbal  contract.     99  Mass.  572 ;  7  Md.  315. 

If  the  charge  of  the  court  is  objectionable,  it  is  on  the  part  of 
the  defendant,  and  not  on  the  part  of  the  plaintiff ;  because,  we 
contend  that  the  written  contract  in  terms,  conveyed  all  the  per- 
sonal property  of  Elisha  Wood  to  the  defendant,  and  parol  evi- 
dence was  inadmissible  to  show  that  only  a  part  was  intended  to 
be  conveyed,  for  this  would  vary  the  written  contract.  Hihhard 
v.  Hurlbut,  10  Vt.  173  ;  Morrow  v.  Willard,  30  Vt.  118 ;  Oar- 
f  enter  v.  Millard  et  al.  88  Vt.  9 ;  Mood  et  al.  v.  Johnson^  26 
Vt.  64.  If  the  contract  on  its  face  is  ambiguous,  and  does  not  in 
law  necessarily  convey  all  the  personal  property  of  the  intestate 
to  the  defendant,  then  it  is  open  to  parol  evidence,  to  show  what 
property  was  intended  to  be  conveyed  ;  and  all  the  circumstances 
attending'  the  transaction,  and  the  subsequent  conduct  of  the  par- 
ties, are  to  be  taken  into  the  account.  Itugg  et  al.  v.  Hale,  40  Vt. 
138 ;  Wing  v.  Gray,  36  Vt.  261 ;  HoJhrook  v.  Holhrook,  30  Vt. 
432 ;  In  re  MerriU  Bingham,  32  Vt.  330 ;  Carpenter  v.  Ml- 
lord  et  aU.  supra  ;  Qray,  admr.  v.  Clark  et  al.  11  Vt.  583 ;  Hart 
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V.  Hammetty  18  Vt.  127;  Lowrtf  et  al.  v.  Adamsy  22  Vt.  160; 
Bood  et  ah  v.  JohnBon^  supra. 

No  objection  was  taken  to  the  introduction  of  parol  evidence 
to  the  jury,  Hnd  it  was  too  late  to  claim  that  the  jury  should  be 
instructed  to  disregard  it.  HilU  v.  Marlboro,  40  Vt.  648.  If 
it  be  conceded  that  the  charge  was  erroneous,  the  plaintiff  was 
not  injured  bj  it,  for  he  obtained  a  verdict,  and  cannot  there- 
fore complain  of  the  charge.  No  objection  was  made  to  the 
charge  upon  the  question  of  damages.  Spauldivg  v.  Robbins  et 
al.  42  Vt.  90  ;  CasiUton  v.  Langdon^  19  Vt.  210  ;  Ross  v.  Bur-  , 
lington  Bank^  1  Aik.  43  ;  Dajiforth  v.  Evans,  16  Vt.  588. 

The  consideration  of  a  deed  may  always  be  contradicted  or 
varied  by  parol  evidence.  The  personal  property  named  in  the 
written  contract  was  the  consideration  only  for  the  defendant's 
promise,  and  might  therefore  be  varied  by  parol.  Again,  the 
contract  states  that  the  property  had  been  paid  to  the  defendant. 
It  was  proper,  therefore,  to  show  what  property  had  been  paid  to 
the  defendant  by  Elisha  Wood  by  virtue  of  the  contract,  Hol- 
brook  V.  Holbrookj  supra  ;  Winn  v.  Chamberlin,  32  Vt.  320  ;  Har- 
wood  V.  Est.  of  ffarwood,  22  Vt.  507. 

If  the  jury  found  the  intestate  of  unsound  mind  at  the  time  he 
signed  the  contract,  then  the  whole  rested  in  parol.  And,  for 
aught  appearing,  the  jury  may  have  so  found. 

The  opinion  of  the  court  was  delivered  by 
PiERPoiNT,  Ch.  J.    The  defence  in  this  case  is  placed  upon  two 
grounds. 

I.  That  defendant  acquired  a  title  to  the  property  in  question 
by  virtue  of  a  written  contract  entered  into  between  him  and  Elisha 
Wood,  who,  at  the  time,  owned  the  property,  and  Mary  Wood,  the 
wife  of  the  said  Elisha,  executed  the  first  day  of  July,  1865. 

II.  That  if  the  written  contract  was  not  valid  by  reason  of  the 
mental  incapacity  of  the  said  Elisha  to  make  the  contract  (as  is 
claimed  by  the  plaintiff),  then,  by  virtue  of  a  verbal  contract  of 
the  same  tenor,  entered  into  between  him  and  the  said  Elisha,  ia 
the  fall  of  1863,  when  it  is  conceded  he  had  the  requisite  capacity. 

The  written  contract,  on  its  face,  does  not  include  any  of  the 
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property  sued  for,  except  the  horse.    The  language  used  in  the 
contract  in  re8i)ect  to  the  property  conveyed  is  as  follows:  "The 
condition  of  this  obligation  is  such,  that  the  said  JcfiFerson  Shurt- 
leff,    for    the   consideration   of  six   hundred   and  fifty    dollars, 
paid  to  him  by  the  said  Elisha  Wood,  it  being  all  his  personal 
property,  consisting  of  one  horse,  one  cow,  and  notes  to  the  above 
valne,  hath  agreed,"  Ac.     It  is  insisted  that,  inasmuch  as  the  said 
Elisha  had  other  personal  property  besides  that  named  in  the 
writing,  that  the  writing  is  ambiguous,  and  that  parol  testimony 
was  admissible  to  show  that  such  other  personal  property  was 
agreed  and  intended  to  be   conveyed  by  the  instrument ;  and 
against  the  objection  of  the  plaintiff,  parol  testimony  for  that 
purpose  was  admitted  by  the  court.     In  this  we  think  there  was 
error.     The  words,  "  it  being  all  his  personal  property,"  are  lim- 
ited and  controlled  by  the  words  following :  "  Consisting  of  one 
horse,  one  cow,  and  notes  to  the  above  value."     If  he  had  been 
the  owner  of  notes  to  a  much  larger  amount  than  six  hundred  and 
fifly  dollars,  would  it  be  claimed  that  all  his  notes  would  pass 
under  the  words  first  named,  when,  by  the  very  terms  of  the  in- 
strument, their  operation  is  limited  to  notes  suflBcient,  with  the 
horse  and  cow,  to  make  the  sum  of  $650  ?     And  we  think  no  am- 
biguity arises  from  the  situation  of  the  parties  and  the  surrounding 
circumstances,  as  proved  upon  the  trial ;  for  the  defendant  himself 
testifies  that  at  the  time  the  contract  was  made,  the  said  Elisha 
had  the  horse,  valued  at  $125 ;  the  cow,  valued  at  $35 ;  and  notes 
and  cash  on  hand  to  just  the  amount  of  $650. 

As  to  the  verbal  contract,  the  defendant  was  offered  as  a  wit- 
ness in  his  own  behalf.  The  plaintiff  objected  that  he  was  not  a 
competent  witness  under  the  statute,  the  said  Elisha  being  dead. 
He  was  admitted,  and  testified  that  in  1863,  he  made  a  verbal 
contract  with  the  said  Elisha ;  that  ^*  the  written  contract  was 
the  verbal  contract,  or  the  same  as  the  verbal  contract  made  with 
said  Elisha  in  1863."  If  this  was  so,  what  has  already  been 
said  applies  to  this  as  well  as  to  the  written  contract ;  but  he  fur- 
ther says  that  it  was  a  part  of  the  arrangement  that  he  was  to 
have  the  property  in  question.  As  he  says  this  contract  was 
made  with  Elisha,  and  nowhere  intimates  that  Mary  Wood  was  a 
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party  to  it,  we  think  he  was  not  a  competent  witness,  and  should 
have  been  excluded.  Whether  the  fact  that  Mary  Wood  was 
named  in  the  written  instrument  as  a  party  to  it  and  signed  it, 
makes  the  defendant  a  witness  in  respect  to  it,  so  far  as  parol  evi- 
dence is  admissible,  the  said  Mary  being  now  living,  is  a  question 
on  which  we  have  difficulty  in  coming  to  a  conclusion,  and  it  is 

not  decided. 

The  fact  that  the  plaintiff  recovered  for  f  1,'  under  the'circum- 
stances  developed  in  this  case,  dbes  not  preclude  him  from  the 
benefit  of  his  exceptions. 

Judgment  reversed,  and  cause  remanded. 


Woodward  &  Perkins  v.  Merritt  Barnes  &  Wipe. 

Torts  of  Married   Woman. 

Husband  and  wire  are  not  jointly  liable  for  those  torts  of  the  wife  which  are  founded  on 
her  oontraots. 

Case.     The  declaration  was  as  follows : 

*'  For  that  whereas,  before,  &c.,  at  &c.,  the  said  Merritt  had 
given  the  said  plaintiffs  notice  and  charged  them  not  to  sell  and 
deliver  goods  and  chattels  to  his  wife,  the  said  Mary,  upon  the 
credit  of  him  the  said  Merritt,  yet  the  said  Mary,  well  knowing 
the  premises,  thereafterwards,  on  &c.,  at  &c.,  by  falsely  and 
fraudulently  representing  and  pretending  to  the  said  plaintiffs  that 
she,  the  said  Mary,  and  her  children,  were  destitute,  and  were  not 
provided  with  necessaries  of  life  suitable  to  her  and  their  station, 
and  that  the  said  Merritt  had  neglected  and  refused  to  provide 
her  or  her  children  with  the  necessaries  of  life,  suitable  to  their 
station,  or  to  provide  her  with  money  or  other  means  wherewith 
to  procure  the  same,  and  that  by  means  thereof,  she  was  at  the 
said  several  times  when,  <fec.,  in  need  of  the  goods  and  articles 
hereinafter  referred  to,  for  use  and  consumption  by  herself  and 
her  children  in  the  family  of  the  said  Merritt,  the  said  31  ary  in^ 
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daced  the  plaintiffs  to  sell  and  deliver  to  her,  the  said  Mary,  at 
the  said  several  times  when,  &c.,  the  goods  and  articles  mentioned 
in  the  schedule  hereto  attached,  and  made  a  part  hereof,  at  the 
prices  therein  named,  upon  the  credit  of  the  said  Merritt ;  and 
the  plaintiffs  say,  that  relying  on  the  said  false  and  fraudulent  rep- 
resentation and  pretension  of  the  said  Mary,  made  as  aforesaid, 
and  believing  the  same  to  be  true,  and  not  knowing  to  the  con- 
trary, they  did  sell  and  deliver  the  said  Mary  the  said  several 
articles  aforesaid,  at  the  said  several  times  aforesaid,  at  and  for 
the  said  several  prices  aforesaid,  respectively,  upon  the  credit  of 
him,  the  said  Merritt,  and  charged  the  same  upon  their  books  to 
the  said  Merritt ;  and  the  said  Mary,  well  knowing  the  premises, 
received  and  carried  away  said  articles  at  said  several  times ;  and 
the  said  plaintiffs  in  truth  say,  that  at  said  several  times  when  the 
said  Mary  made  said  false  and  fraudulent  representations  and 
pretensions  as  aforesaid,  and  at  the  said  several  times  when  the 
plaintiffs  sold  and  delivered  said  several  articles  to  her  as  afore- 
said, the  said  Mary  and  her  children  were  not  destitute,  and  were 
provided  with  the  necessaries  of  life,  suitable  to  their  station,  and 
that  the  said  Merritt  at  all  times  had  furnished  her  the  said  Mary 
and  her  children  with  the  necessaries  of  life,  agreeably  to  her 
and  their  station,  or  the  means  or  money  wherewith  to  procure 
the  same,  and  at  the  said  several  times  aforesaid,  neither  the  said 
Mary  nor  her  children,  were  in  need  of  the  said  articles,  nor  any 
of  those  sold  as  aforesaid,  for  consumption  for  her  and  her  chil- 
dren, in  the  family  of  him  the  said  Merritt,  or  elsewhere.  All 
of  which  the  said  Mary  then  and  there  at  the  said  several  times 
aforesaid  well  knew.  And  the  plaintiffs  have  never  been  paid  for 
the  said  articles  sold  as  aforesaid,  nor  any  part  thei*eof ;  and  the 
said  Merritt  and  Mary,  though  often  requested,  have  each  hith- 
erto ever  refused,  and  still  do  refuse,  to  pay  for  said  articles,  or 
return  the  same  to  the  said  plaintiffs,  whereby,  &c. 

The  defendants  demurred  to  the  declaration,  for  that  the  fraud 
of  the  said  Mary  alleged  therein,  was  directly  connected  with, 
and  a  part  and  parcel  of,  the  alleged  contract  of  the  said  Mary, 
and  was  the  alleged  means  of  effecting  said  contract ;  and  because 
the  alleged  contract  of  the  said  Mary  was  the  basis  of  all  the  al- 
leged transactions  between  the  said  parties  upon,  and  growing  out 
of  which,  the  said  fraud  of  said  Mary  was  alleged  to  have  been 
committed ;  and  because  the  alleged  contract  of  the  said  Mary 
was  the  basis  and  foundation  of  the  said  action  of  the  said  plain- 
tiffs. 
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The  court,  at  the  September  term,  1872,  Franklin  county, 
RoYCE,  J.,  presiding,  sustained  the  demurrer,  j[>r(?/(9rma,  and  ad- 
judged the  declaration  insufficient,  and  rendered  judgment  for 
the  defendants  to  recover  their  costs  ;  to  which  the  plaintiffs  ex- 
cepted. 

H,  R,  Starts  for  the  plaintiflFs. 

The  only  question  raised  by  the  demurrer  is,  that  the  declaration 
shows  a  contract  made  by  the  defendant  Mary,  and  that  the  tort 
for  which  the  plaintiifs  claim  to  recover  was  connected  with  the 
contract,  and  was  the  means  of  perfecting  the  contract.  The 
only  question  to  be  determined  is,  whether  the  declaration  shows 
a  tort,  or  fraud,  for  which  the  defendants,  as  husband  and  wife, 
are  liable.  12  C.  B.  n.  s.  257  ;  2  Kent  Com.  149  ;  Story  Cent. 
§109  ;  24  U.  S.  Dig.  327  ;  1  Chit.  PI.  92  ;  2  Ililliard  Torts,  504, 
f)05  ;  Keen  v.  Coleman^  39  Penn.  299.  It  appears  from  the  dec- 
laration that  the  defendant  Merritt  had  notified  the  plaintiffs  not 
to  sell  or  deliver  goods  to  his  wife  or  children  upon  his  credit. 
After  this  prohibition,  the  plaintiffs  were  not  at  liberty  to  sell 
and  deliver  goods  to  the  defendant  Mary  upon  the  credit  of  the 
defendant  Merritt,  unless  the  defendant  Merritt  had  so  neglected 
liis  wife  and  family  as  to  make  her  his  agent  ex  necessitate. 
Woodward  ^  Perkins  v.  Barnes^  43  Vt.  330.  If  the  represent- 
ations of  the  said  Mary  had  been  true,  the  defendant  Merritt 
would  have  been  held  liable  for  the  goods  so  furnished  to  her,  and 
the  plaintiffs  would  have  recovered  in  said  action  against  the  said 
Merritt  for  goods  sold  and  delivered.  The  declaration  shows  that 
the  representations  of  the  said  Mary  were  false,  and  that  the  plain- 
tiffs have  wholly  lost  their  goods  by  means  of  such  representations. 

H.  S.  Royce^  for  the  defendants. 

This  action  is  predicated  upon  an  alleged  false  representation 
of  the  wife  in  a  contract  for  goods  upon  the  credit  of  the  husband. 
The  substantive  basis  of  the  fraud  is  the  contract.  "  It  is  directly 
connected  with  the  contract  and  the  means  of  effecting  it,"  and 
therefore  the  action  cannot  be  sustained.  Liverpool  Loan  Assad'- 
ation  V.  Fairhurst^  26  Eng.  L.  &  Eq.  393  ;    Cooper  v.  Witban^  1 
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Lev.  247  ;  Keenan  v.  ffartmarij  48  Penn.  St.  497 ;  Barnes  v. 
Sarru,  Bnsbee,  (N.  C.)  15  ;  Story,  Cont.  99, 109 ;  West  v.  Moore, 
14  Vt.  449  ;  MorriU  v.  Aden,  19  Vt.  505  ;  Parsons  Cont.  345  ; 
Walker  v.  Wakefield,  1  Camp.  120  ;  Keller  v.  Phillips,  39  N.  Y. 
351 ;  Woodward  ^  Perkins  ?.  Barnes,  43  Vt.  330  ;  2  Hilliard 
Torts,  512,  §  11. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  This  action  is  brought  to  compel  payment  for  cer- 
tain goods  sold  and  delivered  to  the  defendant  Merritt  Barnes' 
wife.  It  is  admitted  in  the  declaration  that  the  husband,  before 
the  sale  and  delivery  of  the  goods,  had  given  the  plaintiffs  notice 
not  to  sell  and  deliver  goods  to  his  wife  ;  and  that  he  had,  at  all 
times,  furnished  her  and  her  children  with  the  necessaries  of  life, 
agreeably  to  her  and  their  station,  or  the  means  or  money  where- 
with to  procure  the  same. 

It  was  held  in  the  suit  between  the  plaintiffs  and  the  husband, 
43  Vt.  330,  that,  to  entitle  the  plaintiff  to  recover  for  goods  sold 
and  delivered  to  the  wife  and  children  of  the  husband  after  they 
had  been  forbidden  by  the  husband  from  selling  and  delivering 
goods  to  them  on  his  credit,  they  must  show  that  the  articles  were 
suitable  to  the  husband's  circumstances  in  life,  and  were  needed 
for  the  then  present  use  of  his  family  for  their  reasonable  clothing, 
sustenance,  and  comfort,  according  to  his  rank  and  condition  in 
life,  and  that  the  husband  had  so  far  neglected  his  duty  in  this 
fespect,  as  to  make  it  necessary  for  some  one  else  to  supply  his 
family  with  such  necessaries.  The  plaintiffs  now  seek  to  avoid 
the  effect  of  that  rule,  by  proof  that  the  goods  were  procured 
upon  the  false  and  fraudulent  representations  of  the  wife,  that 
they  were  so  needed.  We  do  not  think  this  can  be  done.  The 
rules  of  evidence  affecting  the  liability  of  the  husband,  are  the 
same  as  they  would  be  in  an  action  ex  contractu.  The  principle 
applies  that  has  always  been  applied  in  actions  against  infants. 
In  those  cases  it  has  been  held  that  a  plaintiff  could  not  convert 
an  action  founded  on  .a  contract,  into  a  tort,  so  as  to  charge  an 
infant.  Jennings  v.  Randall,  8  T.  R  335  ;  West  v.  Moore,  14 
Vt.  447  ;  Merrill  v.  Aden,  19  Vt.  505.     Hence,  the  cause  of  ac- 
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tion  stated  in  the  declaration  does  not  entitle  the  plaintiffs  to  a 
judgment. 

There  is  another  ground  why  we  think  the  action  cannot  be 
sustained.  The  general  principle,  that  for  the  torts  or  frauds 
of  the  wife,  an  action  may  be  sustained  against  Iier  and  her  hus- 
band, applies  only  to  torts  simplieiter^  or  cases  of  pure,  simple 
tort,  and  not  where  the  substantive  basis  of  the  tort  is  the  con- 
tract of  the  wife.  It  was  so  held  in  Liverpool  Adelphi  Loan 
Association  v.  Fairhurst  et  ux.  9  Exch.  420,  and  in  Keenan  v. 
Hartman^  48  Penn.  497.  The  substantive  basis  of  the  tort  com- 
plained of  here  is,  that  by  the  false  and  fraudulent  representa- 
tions of  the  wife,  they  were  induced  to  sell  and  deliver  the  goods 
to  her.  But  for  the  sale  and  delivery  of  the  goods,  the  plaintiffs 
would  have  had  no  legal  cause  of  complaint.  So  that  the  plain- 
tiffs' right  of  recovery  is  made  to  depend  upon  the  question, 
whether  any  such  sale  and  delivery  was  made,  and  this  clearly 
brings  the  case  within  the  rule  above  stated. 

Judgment  affirmed. 
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Evidence.     Proprietors'   Records 

While  eTldenee  of  use  and  oecnpation  alone,  would  baye  no  legal  tendency  to  show 
where  a  disputed  line  was;  snch  evidence,  in  oonneotion  with  the  fact  that  Quoh  om 
and  ooenpstion  were  in  accordance  wltii  the  lino  in  dispute,  \oould  have  a  tendency  to 
ahow  wheve  tiie  line  was. 

It  appeared  from  the  proprietors'  records,  that  the  proprietors  voted  to  divide  the  land 
In  town  into  lots  of  100  acres  each,  and  that  the  committee  appointed  for  that  purpose, 
nnde  and  reported  such  survey  accordingly,  and  that  the  same  was  ncoopted  and  re- 
oorded.  Heidj  that  the  presumption  arising  from  the  evidence  afforded  by  said  record 
VIS,  that  such  ^  surrey  and  division  was  made  as  was  stated  in  said  report,  and  that 
the  burden  <rf  proof  was  upon  the  party  who  claimed  a  diflbrent  survey  and  division. 

Trespass  qua,  dau.  for  cutting  timber  on  lots  163  and  174  in 
Bolton.     Plea,  the  general  issue,  and  notice  that  the  locue  in  quo 
was  the  soil  and  freehold  of  one  Roswell  6.  Fay,  from  whom  the 
44 
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defendant  had  license  to  cut  said  timber.     Trial  by  jury  at  the 
April  term,  1873,  Pierpoint,  Ch.  J.,  presiding. 

The  declaration  described  the  locus  in  quo  as  '^  lots  numbered 
163  and  174,  on  and  near  Joiner  brook,  so  called,  on  the  north 
side  of  Winooski  River,  in  said  town  of  Bolton,  according  to  a 
survey  thereof  as  recorded  in  the  town  clerk's  office  of  said  Bol- 
ton, May  16,  1801,  and  now  appearing  on  said  records."  It 
appeared  that  the  legal  title  to  said  lots  was  in  the  plaintiff, 
and  that  the  legal  title  to  lot  162,  adjoining  lot  163  on  the  east, 
was  in  said  Roswell  B.  Pay,  and  came  to  him  by  deed,  in  January, 
1866.  The  plaintiff  claimed  that  the  easterly  line  of  lot  .163,  as 
laid  by  said  survey,  extended  beyond,  and  included  as  a  part 
thereof,  the  land  upon  which  the  alleged  trespasses  were  commit- 
ted. No  question  was  made  but  that  the  defendant  had  full 
•authority  to  cut  timber  on  lot  162,  under  license  from  said  Pay. 

It  appeared  from  the  proprietors'  records  of  said  Bolton,  that 
at  a  meeting  of  said  proprietors,  held  October  11,  1800,  it  was 
voted  to  survey  tlie  town  anew,  and  to  divide  the  land  into  three 
divisions,  and  into  lots  of  100  acres  each,  and  that  John  Johnsoa 
and  Jabez  Jones  were  appointed  a  committee  to  make  such  survey, 
and  a  report  thereof,  which  committee  were  duly  sworn  for  that 
purpose.  It  further  appeared  from  said  records,  that  said  com- 
mittee made  a  report  of  such  survey  accordingly,  which  was  duly 
accepted  and  recorded  therein  May  16th,  1801,  and  that  the  lands 
of  the  town  have  ever  since  been  claimed  and  occupied  by  the 
owners  in  accordance  with  said  survey.  Said  survey  is  known 
and  designated  as  the  "  Johnson  survey ;"  and  the  committee 
reported  that  they  had  surveyed  and  laid  out  the  land  into 
regular  and  equal  lots  165  rods  and  8  links  by  100  rods  in  size 
(the  extra  5  rods  being  intended  for  highway  purposes),  and  indi- 
cated the  corners  of  each  mostly  by  marked  trees,  and  occasion- 
ally by  stake  and  stones ;  and  they  made  and  filed  a  map  of  such  sur- 
vey, which  showed  the  lots  laid  out  and  located  as  reported,  which 
map  has  been  for  many  years  lost.  Among  the  lots  so  reported 
to  have  been  laid  out  and  described  on  the  map,  were  the  lots  in 
question.  Prom  said  report  it  appeared  that  the  survey  of  lot  163 
commenced  at  a  spruce  tree  in  the  north-east  corner  (the  same 
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being  the  north-west  corner  of  162)  ;  thence  running  southerly 
100  rods  to  a  maple  tree  in  the  south-east  corner  of  1G3  (the  same 
being  the  south-west  corner  of  162)  ;  thence  running  166  rods  8 
links  westerly  to  a  beech  tree ;  thence  100  rods  northerly  to  a 
beech  tree  ;  thence  165  rods  8  links  easterly  to  the  place  of  begin- 
ning.   The  westerly  line  of  lots  174  and  163,  were  indicated  in  said 
report  as  running  from  a  ledge  in  the  south-west  corner  of  174 
(which  lot  lay  south  of  163),  northerly,  through  a  cascade  in 
Joiner's  brook,  being  the  south-west  corner  of  lot   115,  lying  the 
width  of  three  lots  north  of  lot  163,  in  the  same  tier.     Said  line 
was  designated  as  the  '^  cascade  line,"  and  was  undisputed  on 
trial  as  being  the  original  line  according  to  Johnson's  survey. 
The  plaintiff  derived  his  title  to  lot  163,  February  1,  1870,  from 
the  heirs  of  one  Wm.  D.  Kidder,  who  purchased  and  took  convey- 
ance of  it  in  February,  1852,  and  on  trial  claimed,  and  introduced 
evidence  tending  to  show,  that  the  north-east  corner  of  163  was, 
and  was  recognized  to  be,  at  a  point  designated  as  the  ^'  beech- 
trees  corner,"  so  called  from  a  circle  of  beech  trees  there  stand- 
ing, and  claimed  to  be  marked  as  witness  trees  (the  age  of  which 
marks  did  not  appear),  and  surrounding  a  fallen  and  decayed 
spruce,  which  said  point  lay  183  rods  and  8  links  easterly  from  the 
'•  cascade  line  "  and  the  north-west  corner  of  said  lot  163,  by  a  sur- 
face measurement  over  a  difficult  and  uneven  ground.     The  plain- 
tiff further  claimed  that  the  easterly  line  of  lot  163  intersected 
said  beech-trees  corner,  but  that  no  Hue  of  marked  trees,  corres- 
ponding in  age  with  the  Johnson  survey,  was  found  either  north 
or  south  of  it ;  and  that  the  defendant,  afler  the  plaintiff  had 
aajuired  his  title,  being  on  the  ground  with  one  RoUa  Oleason, 
for  the  purpose  of  ascertaining,  before  the  trespasses  complained 
of,  the  line  between  lots  162  and  163,  pointed  out  the  beech-trees 
corner,  and  said  he  supposed  tliat  to  be  the  corner  of  these  two 
lots.    The  defendant  afterwards  testified  that  at  the  time  the  dis- 
pute arose  about  the  line,  he  did  not  know  where  his  west  line  of 
162  was.     The  defendant  claimed,  and  introduced  evidence  tend- 
ing to  show,  that  the  easterly  line  of  lot  163  was,  in  fact,  estab- 
lished by  said  Johnson  survey  at  a  point  100  rods  east  of,  and 
parallel  with,  the  '*'  cascade  line,"  and  west  of  the  land  upon 
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which  the  alleged  trespasses  were  committed  ;  and  introdaced  «s 
a  witness,  among  others,  one  Hildreth,  an  old  surveyor,  who  had 
frequently  surveyed  lands  covered  by  the  Johnson  survey,  in  the 
immediate  vicinity,  who  testified  that  100  rods  east  of  the  ^^  cascade 
line,"  and  parallel  with  it,  he  had  found  a  continuous  line  of 
marked  trees,  one  of  which  was  in  the  corner  of  one  of  the  lots, 
and  called  for  in  the  Johnson  survey  bills ;  that  he  first  found  the 
evidence  of  such  old  line  in  1870,  when  surveying  out 'lot  64, 
which  lay  about  two  miles  north  of  lot  163,  in  the  same  tier ;  that 
while  surveying  for  the  defendant  in  1872,  he  found  said  line  of 
old  marked  trees  continuous  between  lots  54  and  163 ;  that  he 
examined  several  of  the  trees  in  said  lino,  and  found  the  marks 
to  correspond  in  ago  with  the  year  of  the  Johnson  survey.  The 
effect  of  establishing  that  line  as  the  division  between  lots  162 
and  163  would  be,  to  make  the  plaintiff's  lot  100  rods  east  and 
west,  and  the  defendant's  lot  220  rods  east  and  west,  making  163 
to  contain  62^  acres,  and  162  to  contain  137 }  acres.  The  plain- 
tiff's evidence  tended  to  show  that  this  line  of  marked  trees  did 
not  extend  upon  lot  163 ;  nor  south  of  there,  upon  other  lots  of 
the  Johnson  survey.  The  defendant's  evidence  tended  to  show 
that  the  tier  of  lots  lying  next  west  of  the  *'  cascade  line,"  and 
covered  by  said  Johnson  survey,  did  not  correspond  in  the  size 
of  its  lots  with  the  record  survey ;  but  that  said  lots  were  212 
rods  long,  and  varied  in  width  from  87  to  114  rods. 

William  Kidder,  a  son  of  Wm.  D.  Kidder,  and  his  administra- 
tor, was  introduced  as  a  witness  on  the  part  of  the  plaintiff,  and 
his  testimony  tended  to  show  that  his  father,  in  his  lifetime,  occu- 
pied the  now  disputed  territory  as  a  part  of  lot  163  ;  that  he 
built  and  had  a  shanty  on  the  >disputed  tract,  and  cleared  off  the 
timber  cast  and  north  of  the  shanty.  He  further  testified,  that 
after  the  death  of  his  father,  who  died  in  1856,  he,  as  adminis- 
trator, leased  the  lot  in  1859,  and  again  in  1863,  to  tenants,  who 
further  cleared  off  the  timber  on  said  lot,  and  on  said  disputed 
tract  as  a  part  of  it ;  that  one  of  the  tenants  in  the  year  1859 
cultivated  the  land  around  the  shanty,  and  raised  some  potatoes 
there. 

Waldo  Kidder,  another  son  of  Wm.  D.  Kidder,  was  introduced 
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as  a  witness  on  the  part  of  the  plaintiff,  and  his  testimony  tended 
to  show  that  during  the  winters  of  1854-5  and  1855-6,  his  father 
cat  considerable  timber  on  lot  163,  and  on  the  now  disputed  ter- 
ritory as  a  part  of  said  lot,  and  that  in  1854,  while  in  possessiqn, 
his  father  showed  him  said  beech-trees  comer  as  the  north-east 
comer  of  lot  163  ;  that  the  shanty  was  built  in  the  fall  of  1854 
on  the  now  disputed  tract,  and  that  a  clearing  was  made  easterly 
from  the  shanty ;  that  one  Laurdry,  under  a  license  from  his 
father,  made  sugar  there,  and  tapped  trees  northerly  from  the 
shanty.  One  P.  F.  Webster  was  introduced  as  a  witness  by  the 
plaintiff,  and  testified  that  in  1854  he  was  on  lot  163,  and  Kid- 
der had  a  shanty  on  the  now  disputed  territory,  and  was  clearing 
off  the  timber  around  it. 

The  defendant  requested  the  court  to  charge  the  jury  that,  un- 
der the  declaration,  all  the  testimony  as  to  the  use  and  occupa- 
tion of  lot  163,  or  any  land  claimed  to  be  a  part  thereof,  had  no 
tendency  to  show  where  the  true  line  between  lots  163  and  162 
was,  in  point  of  fact,  run  by  the  said  Johnson's  survey ;  which  the 
court  omitted  to  do ;  to  which  the  defendant  excepted.  The  court 
charged  the  jury,  among  other  things,  that  although  the  record 
showed  that  these  lots  were  laid  out  100  by  165  rods,  yet,  if  John- 
son, although  by  mistake,  actually  made  the  survey  of  lot  163  as 
100  rods  square,  instead  of  100  by  165  rods,  that  survey  would 
control,  and  the  plaintiff  could  claim  nothing  more — nothing  but 
what  was  actually  surveyed  and  marked  out  upon  the  land ;  that 
the  testimony  of  Hildreth  tended  to  show  that  the  lot  was  actu- 
ally laid  out  at  100  rods  square,  and  that  if  the  line  run  by  Hil- 
dreth was  actually  mn  by  Johnson,  the  plaintiff  could  not  recover; 
that  as  it  was  not  claimed  that  any  comer  could  bo  found  at  the 
end  of  the  100  rods  distance  from  the  "  cascade  line,"  and  as  the 
north-east  comer  as  claimed  by  the  plaintiff  (the  "  beech-trees" 
comer),  was  disputed,  if  neither  comer,  nor  the  actual  east  line 
of  the  lot  as  originally  surveyed,  could  be  established  by  monu- 
ments, then  the  north  east  corner  of  the  lot,  and  the  east  line  of 
the  lot,  must  be  ascertained  by  measuring  eastwardly  from  the  "  cas- 
cade line,"  165  rods,  and  the  plaintiff  might  recover  for  the  tres- 
passes committed  west  of  that,  but  for  nothing  committed  east  of  it ; 
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that  the  presumption  arising  from  the  records  was  against  the 
claim  of  the  defendant,  and  threw  the  burden  upon  the  defendant 
to  prove  that  Johnson  did  in  fact  run  the  100  rods  line,  as  given 
by  Hildreth,  as  the  boundary  between  the  two  lots.  To  so  much 
of  the  charge  as  relates  to  the  burden  of  proof,  the  defendant 
excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  found  spe- 
cially, that  the  north-east  corner  of  lot  163,  as  surveyed  and  laid 
out  by  John  Johnson  in  said  survey,  was  the  "  beech-trees  cor- 
ner," as  claimed  by  the  plaintiff. 

Henry  Ballard  and  W.  L,  Burnap^  for  the  defendant. 

Daniel  Roberts  and  Robert  Roberta^  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

EoYCE,  J.  The  issue  between  the  parties  in  the  county  court 
was,  whether  the  locu8  in  quo  upon  which  the  trespass  was  alleged 
to  have  been  committed,  was  a  part  of  lot  No.  163  or  162 ;  and 
any  testimony  which  had  a  legal  tendency  to  show  to  which  of 
those  lots  the  looiis  in  quo  belonged,  was  admissible.  It  was  ad- 
mitted that  what  was  called  the  Johnson  survey,  made  in  1801, 
was  the  correct  one,  and  most  of  the  evidence  was  directed  to 
the  question  as  to  where  Johnson  run  the  line  between  the  two 
lots.  It  appeared  that  the  lands  of  the  town  had,  ever  since  the 
report  of  Johnson's  survey  was  recoixied  in  1801,  been  deemed 
and  occupied  by  the  owners  in  accordance  with  that  survey. 
Wm.  D.  Kidder  purchased  and  took  a  conveyance  of  this  lot 
in  1852,  and  the  plaintiff  derived  his  title  in  1870  from  his  heirs. 

The  plaintiff,  without  objection,  introduced  evidence  tending  to 
show,  that  the  said  Kidder  in  his  lifetime,  ocupied  the  locus  in 
quo  as  a  part  of  lot  No.  163,  and  that  such  occupation  was  con- 
tinued by  his  administrator,  and  tenants  under  him,  down  to  1863. 
The  defendant  requested  the  court  to  charge  that  under  the  dec- 
laration, all  the  testimony  as  to  the  use  and  occupation  of  lot  163, 
or  any  land  claimed  to  be  a  part  thereof,  had  no  tendency  to  show 
where  the  true  line  between  lots  163  and  162,  was,  in  point  of 
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fact,  run  by  the  said  Johnson's  survey ;  which  the  court  omitted  to 
do ;  and  to  this  omission  the  defendant  excepted. 

While  evidence  of  use  and  occupation  alone,  would  have  no 
legal  tendency  to  show  where  a  disputed  line  was  ;  such  evidence 
in  connection  with  the  fact  that  such  line  and  occupation  was  in 
accordance  with  the  line  in  dispute,  would  have  a  tendency  to 
show  where  the  line  was.  Hence  the  defendant  was  not  entitled 
to  the  charge  requested.  The  only  other  exception  which  has 
been  urged  here,  is  as  to  the  charge  upon  the  question  of  the  bur- 
den of  proof.  It  appeared  from  the  proprietors'  records,  that 
they  voted  to  divide  the  land  in  town  into  lots  of  100  acres  each, 
and  that  the  committee  appointed  to  make  the  survey,  made  a  re- 
port of  such  survey  accordingly,  which  was  accepted  and  recorded. 
The  legal  presumption  arising  from  this  evidence  is,  that  such  a 
survey  and  division  was  made  as  is  stated  in  the  report,  and  the 
burden  of  proof  is  upon  the  party  who  claims  that  a  different 
survey  and  division  was  made,  to  establish  the  fact ;  and  this  is 
the  way  in  which  the  subject  was  left  to  the  jury  by  the  charge. 

Judgment  afiSrmed. 


James  Boyle  v.  Henrt  J.  Parker. 


CorUrcict  for  Service. 

The  plaiotiff  contracted  to  work  for  the  defendant  a  year ;  bnt  left  before  the  year  was 
out,  without  Any  excoae.  The  plaintiff  told  the  defsndant  he  was  going  to  leave,  and 
the  defendant  made  no  objection,  but  said  he  could  get  as  good  workmen  as  the  plain- 
Ufl;  and  the  pliUntiff  supposed  the  defendant  consented  to  his  leaving.  The  next  day 
the  defendant  told  the  plaintiff  to  come  in  a  day  or  two,  and  he 'would  settle  with 
him.  In  about  ten  days,  the  plaintiff  went  to  the  defendant,  to  settle  with  him,  and 
tlie  defendant  told  him  his  books  were  at  his  attorney's  office,  and  to  ^o  there.  The 
plaintiff  went,  and  met  the  attorney.  The  defendant's  books  then  showed  a  balance 
of  $o7.22  due  the  plaintiff.  The  defendant  then  claimed  $50  damages  of  the  plaintiff, 
■od  was  willing  and  offered  to  pay  the  plaintiff  the  balance  of  $7.22,  as  a  compromise. 
Tlie  defendant  never  claimed  damages  twfbre  this  occasion.  Held,  that  the  plaintiff 
ms  not  liable  for  damages,  and  was  entitled  to  recover  the  Aill  amount  due  him  for 
Um  tiuM  he  served. 
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General  assumpsit.  Pleas,  the  general  issue,  payment,  and 
offset.  The  case  was  referred,  and  the  referee  reported  the  fol- 
lowing facts : 

m 

^'  In  April,  1871,  the  parties  entered  into  a  contract  that  the 
plaintiff  should  work  for  the  defendant  as  a  blacksmith,  at  Jeri- 
cho, for  one  year ;  that  the  defendant  should  pay  for  such  service 
the  sum  of  $2  per  day,  and  furnish  the  plaintiff  a  house  and  gar- 
den. The  plaintiff  commenced  work  under  said  contract  on  the 
20th  of  April,  1871,  and  continued  to  labor  for  the  defendant  un- 
til some  time  in  the  month  of  September  following,  when  he  left 
the  employ  of  the  defendant.  The  defendant  presented  an  ac- 
count wherein  he  had  given  the  plaintiff  credit  for  123  days* 
labor,  less  some  items  for  lost  time,  at  $2  per  day.  I  find  from 
the  evidence,  that  the  plaintiff  labored  under  said  contract  119J 
days,  amounting,  at  the  contract  price,  to  $289.  The  defendant's 
account,  being  payments  made  the  plaintiff  under  said  contract, 
is  allowed  by  me  at  $178.78,  which,  deducted  from  the  amount 
of  the  wages  due  the  plaintiff,  as  per  contract,  to  wit,  $289,  leaves 
due  the  plaintiff  the  sum  of  $60.22 ;  and  I  find  that  sum  due  the 
plaintiff  upon  an  adjustment  of  the  accounts  mentioned,  unless 
the  same  is  forfeited  by  his  refusal  to  work  the  time  stipulated  in 
the  contract. 

''  Some  time  about  the  10th  September,  1871,  the  plaintiff  told 
the  defendant  that,  having  heard  he  was  to  be  dischai'ged  by  the 
defendant,  he  should  leave  the  defendant's  employ,  and  did  so, 
without  any  excuse  for  so  doing.  The  defendant  upon  this  occa- 
sion told  the  plaintiff  that  he  must  not  hold  him  responsible  for 
what  third  persons  might  say.  The  defendant  made  no  objection 
to  the  plaintiff's  leaving,  saying  that  he  could  find  just  as  good 
workmen  as  the  plaintiff  was ;  and  the  plaintiff  supposed  that  the 
defendant  consented  thereto.  The  defendant  told  the  plaintiff  the 
next  day,  to  come  in  a  day  or  two  and  he  would  settle  with  him. 
About  ten  days  afterwards,  the  plaintiff  went  to  the  defendant 
for  a  settlement,  and  was  told  by  the  defendant  that  his  books 
were  at  the  office  of  his  attorneys,  Wilbur  &  Palmer,  and  to  go 
there.  The  plaintiff  went  accordingly,  and  met  Mr.  Palmer.  At 
this  time  the  books  of  the  defendant  showed  that  thei-e  were 
$57.22  due  the  plaintiff,  and  after  deducting  the  sum  of  $50  there- 
from, which  entry  was  made  in  pencil,  Mr.  Palmer  offered  the 
plaintiff*  $7,  or  $7.22 — I  am  unable  to  find  which  sum — to  com- 
promise the  claim,  not  admitting  any  liability  on  the  pait  of  the 
defendant.  I  find  that  at  this  time,  the  sum  of  $50  was  claimed 
by  the  defendant  as  damages  for  the  plaintiff's  leaving  before  the 
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expiration  of  the  year,  and  that  the  defendant  was  willing,  and 
offered,  to  pay  the  plaintiff  the  balance  shown  by  the  book,  $7.22. 
This  was  the  first  time  any  such  claim  for  damages  was  made. 
The  plaintiff  occupied  the  house  furnished  by  the  defendant,  as 
provided  in  the  contract,  and  his  services  wefe  worth  $2  per  day 
to  the  defendant  during  the  time  he  was  at  work. 

^^  If,  upon  the  foregoing  facts,  the  defendant  is  entitled  to  re- 
cover damages  of  the  plaintiff  for  leaving  as  aforesaid,  I  find  and 
report  as  the  damages  sustained  by  him  the  sum  of  $50." 

The  court,  at  the  September  term,  1873,  Pierpoint,  Ch.  J., 
presiding,  rendered  judgment  on  the  report  for  the  plaintiff,  for 
$7.22.     Exceptions  ly  both  parties. 

C\  <7.  Alger^  for  tlic  plaintiff,  cited  Seaver  v.  Morse,  20  Vt. 
620 ;  Rogers  v.  Steele,  24  Vt.  613 :  CaJiill  v.  Patterson,  30  Vt. 
592  ;   Patnote  v.  Sanders,  41  Vt.  66. 

i.  P.  Wilbur,  for  the  defendant,  cited  St,  Albans  Steamboat 
Co.  V.  Wilkins,  8  Vt.  54  ;  Ripley  v  Chipman,  13  Vt.  268  ;  Mul- 
len V.  Q-ilkiason,  19  Vt.  503 ;  Pateat  v.  Badyet,  4  Dev.  A  Bat. 
(N.  C.)  208:  Dickifkson  v.  Dickinson,  9  Met.  471  ;  Marsh  v. 
Goldy  2  Pick.  285  ;  4  Cow.  635  ;  1  Greenl.  Ev.  §  192. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  development  and  application  of  the  law  of 
the  subject  in  Patnote  v.  Sanders,  41  Vt.  66,  render  needless  any 
extended  treatment  of  it  in  deciding  the  present  case.  The  plain- 
tiff before  leaving  apprised  the  defendant  of  his  intention  to  leave, 
and  of  the  reason  for  so  doing.  It  seems  to  us  that  the  report 
shows  that  not  only  the  defendant  did  not  deny  the  existence 
of  the  reason,  nor  make  any  intimation  of  objection  to  the  plain- 
tiff's leaving,  but  gave  the  plaintiff  warrantable  ground  for  ^'  sup- 
posing that  the  defendant  consented  thereto."  The  defendant's 
book  of  credits  to  the  plaintiff,  what  he  said  to  the  plaintiff 
about  settling,  and  the  proposition  to  pay  the  $7.22,  counter- 
vail all  idea  on  the  part  of  the  defendant  of  a  forfeiture  of  wa- 
ges earned  by  the  plaintiff.  The  utmost  that  had  occurred  to  the 
mind  of  the  defendant  or  his  attorneys  up  to  the  time  of  the  at- 
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tempted  settlement  with  Mr.  Palmer  was,  that  defendant  should 
be  allowed  $50  by  way  of  offset  or  recoupment  for  damage  caused 
to  him  by  plaintiff's  learing.  Whether  he  should  be  allowed  on 
that  score,  depends  on  what  the  plaintiff  warrantably  supposed 
and  understood  as  to  his  having  the  assent  of  the  defendant  to 
his  proposal  to  leave.  As  the  plaintiff  was  warranted  in  sup- 
posing that  he  had  such  assent,  and  the  defendant  made  no  sug- 
gestion of  any  claim  for  damage  by  reason  of  his  leaving  at  that 
time,  nor  on  the  next  day,  nor  till  it  was  made  by  Mr.  Palmer 
some  ten  days  afterwards,  we  think  the  defendant  cannot  stand 
on  such  claim  as  a  ground  for  withholding  from  the  plaintiff 
compensation,  pro  rata^  for  the  time  he  served  him.  The  legal 
idea  in  this  respect,  as  well  as  the  common  sense  idea,  is  suffi- 
ciently shown  in  the  judgment  of  the  court  in  Rogers  v.  Steele^ 
24  Vt.  518. 

Judgment  is  reversed,  and  judgment  is  rendered  for  the  plain- 
tiff for  f60.22,  and  interest  from  date  of  report. 


.Fames  Carty  v.  Luman  A.  Drew. 
Exemption  from  Attachment, 

A  butcher's  only  hunen,  lued  and  needed  by  him  in  his  business.  Is  not  exempt  from 
attachment. 

Trespass  and  trover  for  a  harness,  brought  to  the  city  court  of 
Burlington.  Trial  by  the  court,  Tyler,  J.  The  facts  sufficiently 
appear  in  the  opinion.  The  court  rendered  judgment  for  the  de- 
fendant to  recover  his  costs ;  to  which  the  plaintiff  excepted. 

R.  H.  Start,  for  the  plaintiff,  cited  Laws  of  1866,  No.  39,  §  1 ; 
Leavitt  v.  Metcalfe  2  Vt.  342 ;  Mundell  v.  Hammond,  40  Vt.  641 ; 
Allen  V.  Thompson,  45  Vt.  472. 
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William  Q-.  Shaw^  for  the  defendant,  cited  Laws  of  1866,  supra j 
and  Fry  v.  Caafield,  4  Vt.  9. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  defendant,  as  sheriff,  attached  plaintiff's 
harness.  The  plaintiff  claims  it  was  exempt  from  attachment 
uudcr  the  statute.  The  plaintiff  was  a  butcher,  furnished  and 
distributed  meat  to  his  customers  in  the  citj  of  Burlington,  used 
and  needed  the  harness  in  his  business,  and  had  no  other. 

The  statute,  p.  923,  Gen.  Sts.,  has  ever  been  liberally  construed 
for  the  benefit  of  poor  debtors.  When  a  class  of  property  is 
exempt,  such  as  *-*  suitable  apparel,  bedding,  tools,  arms,  and 
articles  of  household  furniture  ;  such  as  may  be  necessary  for 
upholding  life,"  the  courts  take  care  that  the  beneficial  purposes 
of  the  legislature  are  carried  into  execution,  and  give  the  statute 
the  most  liberal  construction.  But  when  a  specific  article  is 
exempt,  the  court  cannot  extend  the  statute  by  construction  to 
another  and  different  article.  This  court  has  decided  that  a 
wagon  is  not  exempt,  and  counsel  concede  that  the  harness  must 
take  its  place  with  the  wagon. 

The  judgment  below  is  affirmed. 


John  Clary  v.  Patrick  McGlynn. 
Canstniction  of  Deed,     Boundaries.     Costs.     Prastice. 

Where  »  deed  deseribed  ihe  line  In  dispute  as  running  from  a  eonur,  on  a  glTen  oonrse, 
a  giTen  nnmber  of  rods,  to  a  oorrur,  but  did  not  state  whether  the  oomers  were  marked 
<m  the  land  or  not,  and  it  appeared  by  parol  that  they  were  in  fhot  marked  by  means 
of  moDnmenCs,  and  that  there  was  a  straight  line  of  marked  trees  flrom  one  comer  to 
the  other,  it  was  keU,  that  the  anthentio  line  wonld  be  a  straight  line  from  one 
eomer  to  the  other,  notwithstanding  it  did  not  oonform  to  the  course  and  distance 
giwo  in  the  deed;  and  that  the  fhot  of  ihe  existence  of  said  line  of  marked  trees,  was 
legitiotate,  as  tending  to  show  the  marked  corners  called  for  by  the  deed. 

The  ezooption  In  §22,  oh.  126,  Gen.  Sts.,  which  allows  the  plaintliT  Aill  costs  in  trespass 
on  the  freehold,  when  the  right  of  title  or  possession  of  real  estate  comes  in  question, 
aHhongh  he  reooyers  no  more  than  seven  dollars  damages,  does  not  withdraw  the  sub- 
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Jeot  ttom  the  Boopo  and  effect  of  §  18,  eh.  33,  which  provides  that  when  the  plaintiff  re- 
covers  only  nominal  damages,  the  court  may  in  their  discretion  make  such  order  in 
respect  to  the  allowance  of  costs  to  the  plaintiff  as  shall  be  Jast  and  equitable. 
It  must  appear  very  plainly  upon  the  Ace  of  the  exceptions,  that  the  county  court  erred 
in  its  order  as  to  costs,  to  warrant  the  supreme  court  to  reyorse  the  judgment  as  to 
costs. 

Trespass  qua.  clau.  for  cutting  and  carrying  away  wood  and 
timber. 

The  land,  on  which  the  trespass  was  claimed  to  have  been  com- 
mitted, consisted  of  a  strip  of  land  some  seven  or  eight  rods  in 
width  at  its  east  end,  and  running  to  a  point  at  its  west  end,  sev- 
enty-two rods  in  length,  and  lying  between  the  plaintiflF's  and  the 
defendant's  farm — ^the  plaintiff's  farm  lying  north,  and  the  de- 
fendant's south,,  of  said  strip.  The  cutting  and  taking  away  of 
said  wood  and  timber  was  conceded.  All  of  said  wood  and  tim- 
ber was  cut  on  said  strip,  with  the  exception  of  one  maple  tree, 
which  was,  when  cut,  lying  north  of  said  strip,  upon  land  con- 
ceded to  belong  to  the  plaintiff.  Extending  across  the  north  side 
of  said  strip,  it  appeared  there  was  a  line  of  marked  trees  ;  and 
also  upon  the  south  side.  The  plaintiff  claimed  that  the  last- 
named  line  of  trees  was  the  south  line  of  his  farm,  and  that  said 
strip  belonged  to  him  ;  while  the  defendant  claimed  that  the  first- 
named  line  of  trees  was  the  south  line  of  the  plaintiff's  farm. 
The  main  question  controverted  on  the  trial  was,  as  to  which  of 
said  lines  was  the  true  south  line  of  the  plaintiff's  farm,  as  orig- 
inally located  and  established.  It  was  conceded,  that  if  the  line 
of  marked  trees  on  the  south  of  said  strip,  was  the  true  line  of  the 
plaintiff's  farm,  he  was  entitled  to  recover  for  the  wood  and  tim- 
ber cut  and  carried  away  therefrom.  It  appeared  that  the  plain- 
tiff's farm,  and  part  of  the  defendant's  land,  was  originally  a  part 
of  the  "  governor's  right "  in  the  town  of  Underhill,  and  that  the 
plaintiff's  farm  is  bounded  on  the  north  by  the  north  line  of  said 
right,  which  originally  contained  about  five  hundred  acres ;  that 
previous  and  down  to  July  26th,  1824,  Mills  Olcptt  was  the  owner 
and  original  proprietor  of  all  said  right ;  that  on  the  said  26th 
day  of  July,  by  his  deed  of  that  date,  he  conveyed  a  part  of  said 
right,  embracing  the  plaintiff's  farm,  the  northern  portion  of  the 
defendant's  land,  including  said  strip,  and  also  the  lands  adjoin- 
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ing  the  plaintifF*s  farm  and  disputed  strip  on  the  cast  and  west,  to 
one  Erastns  Freeman  ;  that  on  the  31st  day  of  October,  1824,  the 
said  Freeman,  by  his  deed  of  that  date,  conveyed  the  same  lands 
ta  Warren  and  Ruth  Bancroft ;  that  on  the  8th  day  of  January, 
1834,  the  said  Warren,  by  his  deed  of  that  date,  conveyed  his  in- 
terest in  said  lands  to  Jennison  Bancroft ;  that  on  the  14th  day 
of  I>ccember,  1837,  the  said  Jennison  and  Ruth  divided  a  portion 
of  the  same  lands  between  themselves ;  the  said  Jennison  (piit- 
claiming  his  interest  in  the  lands  which  now  constitute  the  plain- 
tiff's farm,  to  the  said  Ruth  ;  and  the  said  Ruth  (luitrclaiming  to 
the  said  Jennison  that  tract  which  now  constitutes  the  Conner 
firm^  adjoining  the  plaintiff's  farm  on  the  east.  It  further  a(»- 
peared  that  the  said  Ruth,  on  the  13th  day  of  June,  1844,  by  her 
deed  of  that  date,  conveyed  the  lands  which  now  constitute  the 
plaintift''s  farm,  to  Henry  S.  Benedict,  and  that  the  same  land  was 
by  successive  conveyances  conveyed  in  an  unbroken  chain  of  title 
lo  the  plaintiflT. 

It  appeared  that  the  first  description  of  the  plaintiff's  farm,  by 
metes  and  Iwunds,  and  to  which  all  subsequent  conveyances  refer, 
was  in  the  said  quit-claim  deed  from  said  Jennison  to  said  Ruth, 
which  is  as  follows :  '*  Beginning  in  the  north  line  of  said  right, 
forty  rods  westerly  from  the  north-east  corner  of  said  right, 
thence  north  54°  west  63  rods,  to  a  stake  and  stones ;  thence 
south  36**  west  148  rods  ;  thence  north  54°  west  22  rods  to  a  stake ; 
thence  south  28°  west  25  rods  to  a  corner ;  thence  south  26°  east 
72  rods  [which  is  the  line  in  controversy]  to  a  corner ;  thence 
north  63°  east  43  rods,  to  a  corner ;  thence  north  63°  east  40  rods, 
to  a  corner ;  thence  south  6°  east  18  rods,  to  a  corner;  thence 
north  36°  east  46  rods,  to  a  corner  ;  thence  north  54°  west  12i 
rods,  to  a  corner  ;  thence  north  36°  east,  a  right  line  to  the  place 
of  beginning,  containing  82  acres,  more  or  loss."  It  was  con- 
ceded that  the  plaintiff  and  defendant  each  owned  their  respective 
farms,  the  main  controversy  being  as  before  stated. 

The  defendant  did  not  show  title  in  himself,  from  either  01co(t 
or  Freeman,  but  from  the  heirs  of  one  Bell,  through  Whitcomb 
and  other  subsequent  grantees.  Whitcomb  purchased  the  defen- 
dant's land  of  Bell's  heirs,  in  1857 ;  but  it  did  not  appear  what 
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title  the  said  Bell,  or  his  heirs,  had  to  said  land.  It  farther  ap- 
peared that  in  all  the  conveyances,  from  Bell's  heirs  down  to  that 
to  the  defendant,  the  defendant's  land  was  described  as  bounded 
on  the  north  by  the  plaintiff's  land.  It  was  conceded  that  the  true 
point  at  which  the  survey  of  the  plaintiff's  land  should  commence, 
was  forty  rods  from  the  north-east  corner  of  the  '^governor's  right," 
in  the  north  line  of  said  riglit,  that  corner  of  said  right  not  being 
in  dispute.  It  fartlier  appeared  that  some  time  after  the  trespasses 
complained  of  were  committed,  the  plaintiff  procured  one  Hildreth, 
a  surveyor,  to  make  a  survey  of  his  land,  in  order  to  determine 
the  location  of  his  south  line ;  that  Hildreth,  in  making  his  survey, 
followed  and  was  governed  by  the  courses  and  distances  given 
in  the  deeds  from  Jcnnison  and  Ruth  Bancroft  in  the  plaintiff's 
chain  of  title ;  that  Hildreth,  in  making  his  survey  of  plaintiff's 
south  line,  marked  a  line  of  trees,  which  is  the  line  of  marked 
trees  above  referred  to  as  the  south  line  of  said  strip  claimed  by 
plaintiff,  and  which  line  he  claimed  to  be  his  south  line.  Hildreth's 
survey  carried  the  plaintiff's  south  line  so  far  south  as  to  include 
all  of  said  strip  as  a  part  of  plaintifi^s  farm.  It  was  conceded 
that  Hildreth,  in  making  his  survey  of  plaintiff's  south  line,  cor- 
rectly followed  the  course  given  in  the  conveyances  above  referred 
to  in  the  plaintiff^'s  chain  of  title.  The  defendant's  parol  ivideaoe 
tended  to  show,  that  the  line  of  marked  trees  extending  across  the 
north  side  of  said  disputed  strip,  was  the  line  established  and 
located  as,  and  that  said  trees  were  marked  as  the  monuments  of, 
the  south  line  of  the  plaintiff's  farm,  at  the  time  when  the  said 
Jennison  and  Ruth  executed  deeds  to  each  other  as  aforesaid. 

The  defendant's  evidence  also  tended  to  show,  that  in  addition 
to  said  line  of  marked  trees,  there  were  at  each  end  of  said  line, 
for  several  years  after  the  division  between  the  said  Ruth  and 
Jennison  as  above  stated,  a  stake  and  stones,  which  were  on  and 
in  said  marked-tree  line ;  and  that  they  were  located  and  estab- 
lished as  the  south-east  and  the  south-west  corners  of  the  plaintiflTs 
farm,  at  the  time  when  said  marked-tree  line  was  located  and 
established  and  said  trees  were  marked ;  and  that  said  stones  still 
remain,  and  that  the  remains  of  said  stakes  were  found  in  1869, 
and  also  that  the  plaintiff  and  his  grantors  in  chain  of  title  had 
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regarded,  treated,  and  claimed  said  marked-tree  line  to  be  the 
true  south  line  of  the  plaintiff's  farm ;  and  that  in  1858  the  plain- 
tiff and  one  Whitcomb,  who  was  then  the  owner  of  defendant's 
land,  divided  the  line  fence  on  said  line  between  them,  and  that 
the  plaintiff  built  his  part  of  said  fence  on  said  line  of  marked 
ti*ees,  claiming  it  to  be  his  true  south  line,  and  also  that  the  plain- 
tiff never  claimed  said  line  of  marked  trees  was  not  his  true  south 
line,  until  after  the  trespasses  complained  of  were  committed. 
Whitcomb  built  his  portion  of  said  line  fence.  The  defendant 
made  no  claim  of  title  to  said  disputed  strip  by  adverse  posses- 
sion ;  and  conceded  that  it  belonged  to  plaintiff,  if  the  jury  found 
that  the  Hildreth  line  was  the  true  south  line  of  the  plaintiff's  farm. 

It  appeared  that  when  said  maple  tree  was  cut  by  the  defen- 
dant, it  was  lying  upon  the  ground,  having  been  blown  down  by 
the  wind,  and  that  it  was  cut  under  the  belief  that  it  was  upon 
defendant's  side  of  the  plaintifi^s  south  line ;  and  defendant's  evi- 
dence tended  to  show  that  it  was  on  the  south  side  of  the  line 
fence  as  erected  by  Whitcomb,  as  above  stated,  in  1858,  but  which 
fence  proved  to  be  a  little  north  of  said  marked-tree  line,  at  the 
point  where  said  tree  stood.  Said  tree  was  not  removed  by  the 
defendant. 

Upon  the  first  trial  of  this  action,  when  the  jury  disagreed,  the 
defendant  claimed  that  said  tree  was  on  the  south  side  of  said 
marked-tree  line,  claimed  by  defendant  to  be  the  true  south  line 
of  plaintiff's  farm ;  but  on  this  trial  he  conceded  that  it  stood  just 
north  of  said  line,  and  upon  the  plaintifi^s  land.  The  defendant 
never  claimed  title  to  the  land  whore  said  tree  stood,  except  as 
above  stated,  nor  that  it  was  on  his  side  of  the  plaintiff's  south  line. 

The  starting  point  for  the  survey  of  the  plaintiff's  land,  as 
surveyed  by  Hildreth,  having  been  conceded  to  be  correct,  the 
plaintiff  requested  the  court  to  instruct  the  jury,  that  if  they  found 
that  the  Hildreth  survey  was  in  accordance  with  the  plaintiff's 
deed,  and  the  descriptions  contained  in  those  of  his  grantors,  the 
boundary  of  his  farm  on  the  south  side  could  not  be  limited,  or 
the  quantity  of  land  called  for  by  the  courses  and  distances  in 
bis  deed,  limited  by  reason  of  a  marked-tree  line  not  mentioned 
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or  referred  to  in  such  deed,  and   which  was  north  of  the  line 
called  for  by  the  deed.     The  court  refused  to  charge  as  requested; 
but  did  charge,  that  if  the  jury  found  that  the  said  Ruth  and  Jenni- 
sou,  at  the  time  of  the  division  as  above  referred  to,  surveyed 
out  and  established  said  marked-tree  line  as  being  the  line  of  these 
tracts,  and  thus  made  their  deed,  and  by  their  deed  misdescribed  it, 
and  did  not  make  their  deed  to  correspond  with  their  survey, — 
both  parties  acting  with  reference  to  the  survey  as  actually  made 
and  with  reference  to  the  line  as  then  established  by  them, — 
then  the  monuments  upon  the  line,  if  found  to  be  those  origin- 
ally fixed  by  said  parties,   would  control  the  description  of  the 
land  given  in  their  deed;  but  that  if  such  monuments  were  not 
fixed  as   a  part,  and  the  monuments  of,   such  original  line,  at 
the  time  it  was  first  located  and  established,  before  or  simulta- 
neous with  the  making  of  the  deed,  but  were  made  subsequently, 
or  were  fixed  after  the  conveyance  from  the  said  Jefinisoa  to  the 
said    Ruth,  then  the   courses  and   distances  given  in  the  deed 
would  control,  and  the  plaintiflf  be  entitled  to  hold  accordingly, 
to  the  limits  of  his  deed.     The  court  also  instructed  the  jury, 
that  the  real  question  to  be  settled  by  them  was,  where  the  real 
line  between  the  lands  of  the  plaintiff  and  defendant  was  ;  that 
in  order  to  justify  them  in  departing  from  the  line  and  the  courses 
given  in  the  deeds  in  the  plaintiff's  chain  of  title,  and  from  the 
line  found  by  accurately  following  the  courses  given,  and  in  es- 
stablishing  the  line  claimed  by  the  defendant  as  the  true  line, — 
a  line  north  of  the  Hildreth  line,  established  by  following  the 
courses  given  in  the  deeds, — they  must  be  well  satisfied,  and  find 
fi*om  all  the  evidence  in  the  case,  that  the  line  as  claimed  by  the 
defendant,  and  as  indicated  by  corners  and  marked  trees,  was 
the  original  line  which  was  made  and  established  at  the   time 
the  tract  of  land,  now  the  plaintiff's  farm,  was  originally  sur- 
veyed and  run  out,  when  the  division  between  the  said  Ruth  and 
Jennison  was  made,  and  when  the  description  in  their  deed  was 
given  ;  and  that  if  they  did  so  find,  and  that  said  cornei*s  were 
80  fixed,  and  said  trees  were  then  marked   as  the  monuments 
of  said  line,  they  would  control  the  courses  and  distances  given. 
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To  the  refnsal  to  charge  as  requested,  and  to  the  charge  as 
above  stated,  the  plaintiff  excepted.  The  charge  in  all  other  re- 
spects was  such  as  the  case  called  for. 

The  jury,  by  special  verdict,  found  that  the  marked-tree  line 
was  the  true  south  line  of  the  plaintiff's  farm,  as  claimed  by  de- 
fendant ;  and  returned  a  verdict  in  favor  of  the  plaintiff  for  one 
cent  damages  for  the  cutting  of  said  maple  tree.  The  plaintiff 
claimed  that  upon  the  facts  disclosed  by  the  evidence,  the  issues 
formed  by  the  pleadings,  and  the  claims  of  the  defendant  on  trial, 
he  was  entitled  to  recover  full  costs  ;  but  the  court  held  that  he 
was  entitled  to  recover  no  more  costs  than  damages ;  to  which 
the  plaintiff  also  excepted. 

i.  F,  Wilbur  and  Henry  Ballard^  for  the  plaintiff. 

The  court  should  have  charged  as  requested.  Upon  the  facts 
disclosed  in  this  case,  the  plaintiff  can  hold  all  the  land  called  for 
by  a  survey  in  accordance  with  the  courses  and  distances  given 
in  his  deed  ;  and  the  boundary  lines  will  be  determined  by  such 
survey.  Gilman  v.  Smithy  12  Vt.  160  ;  Owen  ^  wife  v.  Foster ^ 
13  Vt.  263 ;  Robinson  v.  Miller,  37  Me.  313  ;  7  U.  H.  Dig.  116, 
§  15.  The  rule  of  law,  that  in  the  construction  of  deeds,  the 
courses  and  distances  given  in  them,  yield  to,  and  are  governed 
by,  known  and  fixed  monuments  upon  the  land  itself,  applies  only 
in  cases  where  the  monuments  are  referred  to  in  the  deeds  them- 
selves.  In  all  of  the  cases  in  which  this  rule  is  laid  down,  it  will 
be  found  that  the  known  and  fixed  monuments  that  controlled  the 
courses  and  distances,  were  referred  to  in  the  deeds  themselves. 

The  chai^  as  given  upon  this  point  was  erroneous.  The  rule 
is  well  settled,  that  where  courses  and  distances  alone  are  given 
in  the  description  of  land  conveyed  by  deed,  these  courses  and 
distances  will  govern  as  to  the  quantity  of  land  conveyed ;  and 
the  intention  of  tlie  parties  is  not  to  be  shown,  to  change  it  in  any 
respect,  (hven  ^  wife  v.  Foster,  supra ;  Rich  v.  Elliot,  10  Vt. 
211 ;  Butler  v.  G-ale,  27  Vt.  739 ;  Robinson  v.  Miller,  supra ; 
Jenks  et  als.  v.  Morgan,  6  Gray,  448  ;  Allen  et  ux.  v.  Kingsbury, 
16  Pick.  235 ;  7  U.  S.  Dig.  115,  §  6, 160  §  169.  The  charge  as 
it  was  given,  allowed  the  jury  to  find  from  parol  evidence,  that 
46 
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the  intention  of  the  parties  was  dififerent  from  what  was  expressed 
in  the  deed  itself ;  and  in  so  doing,  thej  were  allowed  to  vary  the 
terms  of  a  written  instrument  by  parol.  The  extent  to  which  the 
rule  goes  in  this  direction  is,  to  allow  parol  proof  of  the  intention 
of  the  parties,  when  it  is  necessary  to  explain  some  latent  ambi- 
guity in  the  instrument  itself.  Pingrey  v.  Watkin»^  17  Vt.  379. 
In  this  case  there  was  no  latent  ambiguity  which  called  for,  or 
required,  the  introduction  of  any  explanatory  parol  evidence.  If 
a  deed  is  so  drawn  as  not  to  describe  correctly  the  property  in- 
tended to  be  conveyed,  the  remedy  is  to  get  it  reformed  in  a  court 
of  chancery.     Carman  v.  Irwin,  6  Hill,  272. 

The  court  erred  in  not  allowing  the  plaintiff  full  costs.  The 
plaintiff  was  entitled  to  full  costs  by  statute,  if  upon  the  trial  of 
the  issue  "  the  right  of  title  or  possession"  of  any  of  the  land 
''  come  in  question."  Gen.  Sts.  726,  §  22.  In  this  case,  the 
pleadings  put  the  title  to  land  in  issue ;  and  upon  the  first  jury 
trial,  as  appears  from  the  exceptions,  the  defendant  claimed  the 
title  to  the  land  upon  which  the  maple  tree  stood — that  the  true 
line  run  north  of  it — and  so  continued  to  claim  until  the  last  trial 
was  in  progress,  when  his  concession  to  the  contrary  must  be  pre- 
sumed to  have  resulted  from  the  fact  that  the  plaintiff's  evidence 
was  so  conclusive  upon  this  point,  that  he  thought  it  useless  to 
contend  against  it  a  second  time.  Upon  the  first  trial,  the  plain- 
tiff was  required  to  and  did  show  title  and  possession  to  the  land 
where  the  tree  was  cut — and  was  obliged  to  and  did  incur  the 
same  expense  in  order  to  come  prepared  to  show  the  same  at  the 
second  trial.  These  facts  entitle  the  plaintiff  to  recover  full  cost>j : 
and  bring  the  case  within  the  reasoning  of  the  rule  laid  down  by 
Rbdpield,  J.,  in  Powers  et  al.  v.  Leach,  22  Vt.  226. 

R,  H.  Start  and  A.  C.  Dixon,  for  the  defendant. 

In  the  construction  of  deeds  upon  questions  of  boundary,  the 
following  rules  appear  to  be  well  established. 

1.  Where  natural  or  artificial  monuments  are  referred  to  or 
called  for  by  the  deed,  and  it  also  contains  calls  for  courses  and 
distances,  such  monuments,  if  known  or  can  be  ascertained,  con- 
trol the  calls  for  courses  and  di^tances. 
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2.  In  cases  where  the  deed  contains  only  calls  for  courses  and 
distances,  without  reference  to  or  calls  for  monuments,  and  it  ap- 
pears that  previous  to  or  at  the  time  of  the  making  of  such  deed, 
the  lines  or  boundaries  of  the  tract  intended  to  be  conveyed,  have 
been  established,  and  marked  upon  the  land  by  monuments,  by 
an  actual  survey,  or  otherwise,  the  lines  or  boundaries  thus  estab- 
lished, will  control  the  calls  for  courses  and  distances. 

The  case  at  bar  falls  within  either  the  first  or  second  rule.  If 
there  are  doubts  as  to  its  coming  within  the  first,  we  insist  that  it 
clearly  comes  within  the  second.  But  we  claim  it  comes  within 
the  first.  In  Park  v.  Pratt  ^  Riddle,  38  Vt.  550,  it  was  held 
that  monuments  referred  to  in  a  deed,  when  ascertained,  control 
courses  or  points  of  compass  called  for  in  the  deed.  The  plain- 
tiff's deed  refers  and  calls  for  a  corner  at  the  beginning  and  at 
the  terminus  of  the  controverted  line.  The  case  shows  that  the 
beginning  and  terminus  of  said  line  was  established,  and  indicated 
by  a  stake  and  stones,  which  were  known  monuments  down  to 
1809.  Hence,  we  insist  that  the  call  in  said  deed  for  a  corner, 
is  a  reference  to  a  monument,  and,  when  ascertained,  must  con- 
trol the  courses  and  distances  called  for.  Again,  we  say  that 
when  the  plaintiff's  deed  culls  for  a  corner  at  each  end  of  the 
controverted  line,  it  calls  for  a  boundary,  established  and  known, 
or  calls  for  monuments,  which  when  ascei  tained  as  they  have  been 
in  this  case,  control  the  course  and  distances  called  for.  Keenan 
v.  Cavanaugh,  44  Vt.  268. 

But,  if  we  have  failed  to  bring  this  case  within  the  first  rule, 
we  insist  it  clearly  comes  within  the  second.  Blaisdell  v.  Btsselly 
6  Barr,  258 ;  Dawson  v.  Mills,  33  Penn.  St.  302  ;  Hall  v.  Davis y 
36  N.  H.,  571 ;  Wells  v.  Iron  Company,  48  N.  H.  491 ;  Ogden 
et  al.  V.  Porterfield,  34  Penn.  St.  191  ;  Younkin  v.  Cowan,  34 
Penn.  St.  198 ;  Quinn  v.  Hart  et  aL  43  Penn.  St.  337  ;  Riley  v. 
Griffin,  16  Ga.  141 ;  2  Washb.  Real  Prop.  673,  et  seq. 

The  decision  of  the  court  below  on  the  question  of  costs  was 
correct.  The  question  between  the  parties  being  one  of  boundary, 
merely,  and  not  of  title  or  right  of  possession,  the  plaintiff  is 
restricted  from  recovering  more  cost  than  damages.     Gen.  Sts. 
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ch.  126,  §  22  ;  Powers  et  al,  v.  Leachy  supra  ;  Brainerd  v.  Casey 
et  al  37  Vt.  479. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  I.  The  line  in  dispute,  according  to  the  de- 
scription in  the  deed,  is  from  a  corner^  on  a  given  course,  a  given 
number  of  rods,  to  a  cortier.  The  deed  does  not  say  whether 
those  corners  were  marked  on  the  land.  If  they  were  not  marked, 
then  they  would  be  found  by  following  the  courses  and  distances 
given  in  the  deed.  If  they  were  marked,  then  they  w^ould  be 
found  by  finding  the  monuments  by  which  they  were  marked. 
The  language  of  the  deed  is  as  consistent  with  their  being  marked, 
as  not  marked.  It  was  therefore  doubtful  on  that  language, 
whether  they  were  marked  or  not.  It  was  proper  to  give  evi- 
dence to  solve  that  doubt — and  no  objection  or  exception  was 
taken  to  the  giving  of  such  evidence.  That  evidence  showed  that 
those  corners  were  in  fact  marked  by  monuments.  Being  thus 
established,  the  authentic  boundary  would  be  a  straight  line  from 
one  corner  to  the  other,  notwithstanding  it  did  not  conform  to 
the  course  and  distance  named  in  the  deed.  In  this  case  such 
straight  line  was  marked  by  marked  trees.  This  fact  was  also  le- 
gitimate, as  tending  to  show  the  marked  corners  called  for  by  the 
deed,  and  was  in  harmony  with  the  legal  rule,  that  in  such  case 
the  line  between  such  corners  is  a  straight  line.  6  Gray,  448  ;  16 
Pick.  235.  The  matter  was  treated  in  the  charge  in  full  regard 
to  the  law,  as  stated  and  applied  in  all  the  cases  cited  on  the  sub- 
ject. 

U.  As  to  costs.  It  would  seem  that  ^'  the  right  of  title  aud 
possession'^  was  involved  in  the  first  trial.  Both  parties  claimed 
to  own  the  land  in  dispute,  and  the  right  was  to  be  determined  by 
fixing  the  true  line  between  them.  This  would  come  within  what 
is  meant  by  that  expression  in  the  statute.  See  Powers  v.  Luach, 
22  Vt.  226,  in  which  the  true  idea  of  the  subject  is  developed 
and  illustrated.  On  the  first  trial,  no  such  question  was  made. 
We  do  not  find  occasion  to  decide  whether  the  right  to  be  allowed 
full  costs,  is  to  depend  on  the  coming  in  question  of  the  right  of 
title,  &c.,  on  the  final  trial,  or  on  its  coming  in  question  at  any 
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scage  ill  the  course  of  the  litigation.  Id  §  18  ch.  33,  Qen.  Sts., 
it  is  provided  that  the  court  may  make  order  as  to  the  allowance 
of  costs,  in  their  discretion,  where  only  nominal  damages  are  re- 
covered. As  the  case  is  before  us,  it  is  not  apparent  that  the 
court  did  not  act  on  the  subject  of 'costs  under  that  provision. 
The  exception  in  §  22,  ch.  125,  Gen.  Sts.,  does  not  withdraw  the 
subject,  in  a  call  like  this,  from  the  scope  and  effect  of  §  18,  ftupra. 
The  case  therefore  does  not  show  that  the  court  committed  any 
error  in  point  of  law,  in  the  order  as  to  costs.  It  would  need  to  be 
very  plain  on  the  face  of  the  bill  of  exceptions,  that  such  error 
had  been  committed,  in  order  for  this  court  to  be  warranted  in  re- 
versing the  judgment  as  to  costs. 
Judgment  affirmed. 


I>AYiD    French    and   Sarah   French   v.   Jeremiah    French's 

Estate. 

Advanceinent,     Probate  Court. 

Tin  intestate  died  iu  IS^iS.  la  1636,  aU  his  estate,  ezoept  tlie  widow's  duwer  and  the  re- 
venioo  thereof,  was  distributed  among  his  five  ohiidren,  by  a  decree  of  the  probate 
ooan.  Said  decree  ordered  that  an  advancement  of  $3,177.30  to  D.,  one  of  the  chil- 
dren, be  reckoned  towards  his  share  of  the  estate,  and  it  was  reckoned  aocordinKly  bj 
the  eommtssioners  of  partition  and  distrlbntion,  who  reported  that  the  excess  thereof 
over  D^s  share  was  $99i.71.  It  appeared  on  the  fiice  of  the  report,  thaA  the  true  excess 
was  $793.37.  In  1867,  en  a  petition  for  partition  of  said  dower  land  among  said  chll- 
dreo,  the  probate  court  decreed  that  raid  sum  of  $991.71  lie  reckoned  as  part  of  D's 
8iiar«  thereof,  and  the  county  court  alllrmed  said  decree.    Mefd,  no  error. 

UeU^  also,  that  the  probate  court  was  not  conclu  ed  by  the  -  statement  of  nid  commis- 
siooera  aa  to  the  excess  of  said  advancement  over  IVs  share  of  the  estate. 

App£al  from  a  decree  of  the  probate  court  for  the  district  of 
Chittenden. 

The  case  was  this.  Jeremiah  French  died  intestate  in  February, 
1885,  leaving  a  widow,  who  died  in  1858,  and  five  children,  of 
whom  the  plaintiffs  were  two.  Dower  having  been  assigned  to 
the  widow,  the  probate  court  on  the  18th  of  January,  1886,  by  a 
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decree  for  that  purpose,  distributed  all  the  residue  of  the  estate, 
except  the  reversion  of  the  widow's  dower,  among  said  childi'en ; 
and  in  May,  1836,  the  same  was  partitioned  and  distributed  ac- 
cordingly, by  commissioners  appointed  for  that  purpose.  In  said 
decree  it  was  ordered  that  the  sum  of  $3,177.30,  which  had  been 
given  to  the  plaintiflf  David  French  by  the  testator,  by  way  of  ad- 
vancement, be  reckoned  as  part  of  the  said  David's  share  of  the 
estate ;  and  said  commissioners  were  ordered  by  their  warrant,  to 
reckon  the  same  accordingly  in  the  partition  and  distribution  of 
said  estate,  which  they  did ;  and  in  their  report  they  stated  that 
the  same  exceeded  the  said  David's  share  of  the  estate  to  the 
amount  of  $991.71 ;  and  they  partitioned  and  distributed  nothing 
to  the  said  David.  It  appeared  upon  the  face  of  said  report,  and 
was  conceded,  that  said  excess  was  only  the  sum  of  $793.37. 

In  April,  1867,  the  plaintiffs  brought  their  petition  to  the  pro- 
bate court,  praying  that  the  lands  assigned  to  the  widow  as  dower, 
be  partitioned,  and  that  their  share  thereof  be  set  out  to  them  in 
severalty.  The  probate  court,  by  a  decree  for  that  puipose, 
granted  the  prayer  of  said  petition,  and  appointed  commissioners 
to  partition  and  sot  out  said  lands  accordingly,  and  ordeix)d  that 
said  sum  of  $991.71  be  reckoned  as  part  and  parcel  of  the  said 
David's  share  therein  ;  from  which  decree  the  petitioners  appealed. 
The  county  court,  at  the  September  term,  1873,  Piebpojnt,  Ch. 
J.,  presiding,  affirmed  said  decree, /?r(>/(;rma;  to  which  the  plain- 
tiff excepted. 

Charles  J?.  Allen  and  J?.  J,  Phelps^  for  the  plaintiffs. 

The  surplus  of  the  advancement  to  David  French,  formed  no 
part  of  the  reversion  of  the  widow's  dower,  and  could  not  be 
taken  into  account  by  the  probate  court  in  dividing  that  reversion. 
The  widow's  dower  consisted  only  ol  such  real  estate  belonging 
to  the  intestate  at  the  time  of  his  death,  as  was  assigned  as  dower 
by  the  probate  court.  This  claim  against  David  French  for  money 
advanced  him  by  the  intestate  in  his  lifetime,  was  not  real  estate, 
and  was  not  assigned  to,  nor  ever  possessed  by,  the  widow.  Ii 
formed,  therefore,  no  portion  of  the  dower,  nor  of  the  reversion 
of  the  dower.    The  surplus  of  it  was  not  even  a  debt  to  the  estate 
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from  DaTid  French ;  because  the  statute  expressly  declares  that 
such  surplus  the  heir  shall  not  be  liablo  to  refund.  Gen.  Sts.  ch. 
56,  §  14.  Even  if  it  had  been  such  a  debt,  it  would  have  been 
barred  six  times  over  by  the  statute  of  limitations,  before  the 
present  proceeding  was  commenced.  And  independent  of  the 
statute  of  limitations,  the  lapse  of  time,  thirty-four  years,  would 
have  raised  a  conclusive  presumption  of  payment  or  discharge  of 
it  Even  if  it  was  a  valid  debt  and  not  barred,  the  probate  court 
had  no  power  to  take  it  into  account  in  such  a  proceeding. 
Keeler  v.  Exrn,  of  Keeler^  39  Vt.  550.  The  estate  of  the  heir  in 
the  reversion,  was  a  vested  estate  immediately  upon  the  assign- 
ment of  the  dower.  His  title  was  then  complete  as  a  tenant  in 
common  with  the  other  heirs,  subject  to  the  widow's  life-estate. 
During  that  life-estate,  as  well  as  after,  his  interest  could  be  sold, 
mortgaged,  attached,  or  set  off  on  execution.  2  Washb.  Real 
Prop.  222,  228,  note,  270,  414;  Stoektvell  v.  Sargent  et  al  37 
Vt.  16  ;  Croxall  v.  Shererd^  5  Wal.  268  ;  Broum  et  aL  v.  Lawrence 
etah  3  Cush.  390.  The  partition  and  distribution  of  the  estato 
among  the  heirs  in  1886,  was  a  complete  and  final  proceeding.  It 
was  not  a  matter  to  be  carried  forward  for  future  adjustment.  It 
had  no  relation  whatever  to  the  right  of  the  heirs  in  the  reversion 
of  the  dower,  nor  to  the  subsequent  partition  of  that  reversion 
among  them.  The  two  proceedings  are  entirely  independent  and 
distinct. 

If  the  surplus  advancement  is  to  be  brought  forward  by  way  of 
accounting,  it  should  be  reckoned  correctly. 

E,  R.  Hard,  B.  S.  Taft,  and  C.  W.  Brownell,  Jr  ,  for  the 
defendant. 

We  insist  that  the  decree  of  the  probate  court  made  January 
18, 1836,  distributing  the  estate  of  Jeremiah  French  is  final  and 
conclusive  as  to  the  interest  of  David  French  in  that  estate.  It 
is  objected  against  that  decree,  that  no  pet'tion  was  made  to  the 
probate  court  with  reference  to  adjudicating  upon  the  question  of 
advancements ;  and,  also,  that  the  records  show  that  no  notice  was 
given  to  David  French  of  any  hearing  with  reference  to  such  ad- 
vancements.    The  decree  being  within  the  appropriate  jurisdiction 
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of  the  probate  court,  will  be  presumed  to  have  been  made  upon  snflB- 
cient  previous  proceedings,  unless  the  contrary  appears  from  the 
record  itself,  and  parol  evidence  in  the  premises  is  not  admissible. 
Collardv,  Crane^  Brayt.  18;  Judge  of  Probate  \.  Fillmore^  1  D. 
Chip.  420  ;  Sparhawk  et  ah.  v.  Buefl  et  als.  9  Vt.  41,  77  ;  Gid- 
dings  et  ah.  v.  Smith  et  al,  15  Vt.  844  ;  Doolitth  et  ah.  v.  Holfotf^ 
28  Vt.  819. 

It  cannot  well  be  claimed  that  the  decree  was  without  the  juris- 
diction of  the  court,  except  so  far  as  David's  share,  then  to  he 
divided^  was  concerned.  In  the  settlement  of  estates,  probate 
courts  are  courts  of  general  jurisdiction.  Adams  v.  Adams^  22 
Vt.  50;  Holden  v.  Scajilin^  30  Vt.  177.  And  especially  have 
they  jurisdiction  over  all  questions  of  advancements.  Robinson 
V.  Swift,  admr.  3  Vt.  283 ;  Adams  v.  Adains^  supra.  The 
decree  then  made  was  strictly  within  the  jurisdiction  of  the 
court,  both  under  the  decisions  and  the  statutes,  and  being  unap- 
pealed  from,  can  no  more  be  opened  or  re-examined  than  the  judg- 
ment of  any  other  court.  Rix  v.  Smithy  8  Vt.  365  ;  Laiarence 
v.  EngUshy,  24  Vt.  42 ;  Slade  Rts.  849,  §  79. 

The  estate  being  intestate,  it  is  not  just  that  David  French 
should  receive  one  thousand  dollars  more  than  each  of  the  other 
heirs. 

The  opinion  of  the  court  was  delivered  by 

Reppield,  J.  The  petitioners  seek  a  division  of  lands  decreed 
to  the  widow  of  Jeremiah  French  as  dower,  among  his  heirs-at-law. 
A  former  decree  had  distributed  to  the  heirs  all  the  estate,  ex- 
cept the  widow's  dower,  but  not  including  the  reversion.  David 
French  had  received  an  advancement  in  the  lifetime  of  his 
father,  in  a  larger  sum  than  his  share  in  the  first  distribution ; 
hence  he  received  no  share  of  the  estate  in  that  distribution. 
The  commissioners  making  the  distribution  were  required,  by 
the  order  of  the  probate  court,  to  consider  this  advancement  to 
David  French.  They  did  so ;  and  finding  it  in  excess  of  what 
otherwise  would  be  his  share,  allowed  none  to  him ;  and  stated 
that  excess  to  be  $991.71.  This  sum  the  probate  court  ordered 
deducted  from  David  French's  share  in  the  widow's  dower.     It 
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is  admitted  that  the  commissioners  erroneously  stated  such  excess, 
and  that  the  true  sum  is  $793.37,  all  of  which  appears  on  the  face 
of  the  report. 

I.  It  is  insisted  that  the  probate  court  erred  in  requiring  this 
excess  to  be  deducted  from  the  share  of  David  French  in  the 
widow's  dower.  We  think  this  exception  cannot  be  sustained. 
The  statute  requires  advancements  to  heirs  to  be  deducted  from 
their  distributive  shares  in  the  estate  of  the  ancestor;  if  the 
advancement  exceeds  such  shares,  then  they  will  be  exclu- 
ded in  the  distribution.  There  may  be  contingent  claims,  or 
other  suflScient  reasons  why  the  whole  estate  cannot,  at  first,  be 
properly  distributed  ;  and  sometimes  but  a  small  portion.  There 
is  nothing  in  the  statute,  nor  in  reason,  why  the  advancement 
should  not  be  deducted  from  the  share  in  the  estate^  whether  that 
share  be  ascertained  by  one,  or  more  distributions. 

II.  It  is  claimed  that  the  probate  court  is  concluded  by  the 
statement  of  the  commissioners  as  to  the  excess  of  the  advance- 
ment to  David  French  above  his  share  in  the  first  distribution. 
The  sum  of  the  advancement  was  stated  in  the  commissioners'  war- 
rant. They  were  required  to  consider  that  in  making  the  distri- 
bution ;  and  *^  if  the  amount  so  advanced  shall  exceed  the  share 
of  the  heir,  he  shall  be  excluded  from  any  further  share,"  <&c. 
It  was  found  to  "  exceed,"  and  therefore  the  heir  was  excluded. 
How  much  it  ^'  exceeded,"  was  not  important  or  essential  to  the 
decree  in  the  premises.  The  commissioners  found  that  the  por- 
tion of  the  estate  included  in  their  warrant,  should  be  distributed 
to  the  four  heirs,  to  the  exclusion  of  David  French,  because  the 
advancement  to  him  exceeded  his  share  in  that  distribution.  The 
distribution  was  right,  and,  in  that,  the  commissioners  discharged 
their  full  duty.  They  were  not  required  to  compute  what  re- 
mained of  the  advancement,  to  be  set  ofi'  against  a  future  distri- 
bution. The  data  remained  of  record,  and  oould  as  well  be  com- 
pated  when  occasion  required  it.  This  is  not  a  question  of  the 
conclusiveness  of  a  decree  of  the  probate  court ;  but  of  a  matter 
apon  which  no  decree  has  been  made.  The  whole  matter  of  clos- 
ing the  estate  and  distributing  the  residue,  is  wholly  within  the 
power  and  jurisdiction  of  the  probate  court ;  and  we  see  no  im- 
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pediment  to  the  distribution  of  the  estate  as  the  statute  requires. 
Keeler  v.  Exrs.  of  Keeler^  89  Vt.  550 ;  Adams  v.  Adams^  22 
Vt.  58. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  that  the  decree  of  the  probate  court  be  corrected  by 
computing  the  uncanceled  balance  of  the  advancement  to  David 
French  at  f  793.37,  instead  of  $991.71 ;  and,  in  all  other  respects, 
affirmed  ;  and  that  the  same  bfe  certified  to  the  probate  court. 


Julia  Pugure  v.  The  Mutual  Society  op  St.  Joseph,  op  Bur- 
lington. 

Contract.     Associations.     Corporations.      Vested  Rights,    Alter^ 

ation  of  By-Laws. 

The  letcal  interest  in  a  eontraot  is  in  him  to  whom  the  promifce  is  made,  and  from  whom 
the  ooDSideration  moves ;  and  he  alone,  or  bis  legal  representative,  ean  maintain  an 
action  at  law  thereon. 

In  1862,  when  F.  became  a  n^embor  of  a  volantary  charitable  asi^ooiation,  the  by-laws 
thereof  provided  that  members  paying  the  regular  assessments,  should  be  entitled  to 
20  oents  per  day  during  their  sickness;  ihat  the  society  would  pay  25  cents  por  day  to 
tlie  widow  uf  each  member,  so  Ion's  ^  ^^x^  remaiued  a  widow,  Ac,;  and  that  the  society 
should  not  reduce  its  aid  to  the  sick,  so  long  as  $20  remained  in  the  treasury.  Said 
by-laws  also  provided  for  amendments  thereof,  and  how  they  should  bo  made.  In  186^ 
said  association  was  inoorpuraied  by  act  of  the  legislature,  which  provided  that  it  might 
alter  or  change  its  by-laws.  The  by-laws  in  force  ut  the  time  of  the  passage  of  said 
act,  were  continued  in  force  till  August,  1869,  when  tlie  society  adopted  new  by^lawa, 
whereby  it  was  provided  that  such  widowtt  should  receive  25  cents  per  day,  until  they 
had  received  $200.  F.  died  January  5,  1869.  The  plaintiff  was  his  widow,  and  had  re- 
ceived the  $200  aforesaid,  and  brought  suit  lo  recover  at  the  ratu  of  25  cents  per  day, 
which  would  amount  to  more  than  $200.  ffe/d,  that  said  society  had  the  right  to 
amend  its  by-laws  as  aforesaid,  and  that  the  plaJntifi;  having  received  mid  $2io,  was 
precluded  from  Inrther  recovery. 

Assumpsit  to  recover  certain  sums  of  money  claimed  to  be  pay- 
able by  virtue  of  certain  by-laws  of  the  defendant.  The  action 
was  commenced  in  the  city  court  of  Burlington,  and  came  to  the 
county  court  by  appeal.  Plea,  the  general  issue,  with  an  agi-ee- 
ment  that  it  should  embrace  all  matters  of  defence  arising  under 
the  following  statement  of  facts,  upon  which  the  case  was  tried. 
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The  plaintiff  is  the  widow  of  Isaac  Fugure,  who  became  a  mem,- 
l)er  of  the  defendant  society  on  the  5th  of  January,  1862.  Said 
society  was  then  a  Toluntary,  unincorporated  association,  having 
been  founded  and  established  in  August,  1859,  and  was  acting 
under  a  set  of  rules  and  regulations  published  in  1860,  of  which 
the  following  is  all  that  is  material  to  be  stated. 

''  The  end  of  St.  Joseph's  Mutual  Society,  of  Burlington,  is  to 
provide  to  its  members  succor  in  their  sickness  ;  and,  by  the  chris- 
tian spirit  of  association,  to  encourage  each  other  to  the  practice 
of  virtue  in  their  state  of  life — altogethe/  in  reanimating  between 
themselves  the  sentiments  of  their  nationality.  To  attain  this 
eod,  which  is  as  honorable  as  it  is  necessary,  the  associates  en- 
gage to  re-unite  themselves  in  frequent  assembly,  and,  in  common 
10  put  an  assessment,  determined  to  form  a  reserve  fund,  from 
which,  according  to  the  conditions  expressed  in  these  present  stat- 
utes, each  member  will  have  a  right  to  a  temporary  daily  pecuni- 
ary aid. 

Chap.  IV.  Sec.  1.  ^^  All  members  six  months  after  their  recep- 
tion, shall  be  entitled  to  25  cents  per  day  during  their  sickness. 

Sec.  4.  "  The  society  will  pay  25  cents  a  day  to  the  widow  of 
each  member  deceased,  so  long  as  she  shall  remain  a  widow,  and 
shall  enjoy  a  good  reputation, — that  is  to  say,  so  long  as  she  shall 
conduct  herself  like  an  honest  and  viituous  woman.  However, 
the  widow  shall  have  no  right  to  this  support,  unless  her  deceased 
husband  shall  have  been  a  member  at  least  a  full  year  from  his 
admission,  and  unless  at  his  decease  he  was  not  owing  more  than 
a  month's  assessment,  nor  more  than  25  cents  fine  to  the  society. 

Chap.  X.  Sec.  2.  ''  So  long  as  there  shall  he  $20  in  the  trea- 
sury, the  society  can  not  reduce  its  aid  to  the  sick.         *         * 

Sec.  8.  ^^  No  change  shall  be  made  to  the  present  by-laws,  that 
has  not  been  submitted  to  the  council  a  month  iu  advance,  dis- 
cussed before  it  for  three  sessions,  and  finally  decided  in  general 
assembly,  by  the  ordinary  way  of  suffrage,  or  ballot." 

The  said  Issac  continued  a  member  of  said  association,  and  of 
the  corporation  hereinafter  mentioned,  in  good  and  regular  stand- 
ing, and  not  at  any  time  in  arrears,  either  in  dues  or  fines,  until 
his  death,  which  took  place  in  the  city  of  Burlington,  on  the  5th 
of  January,  1869.  While  he  was  such  member,  he  paid  all  dues, 
assessments,  contributions,  and  fines,  required  by  the  by-laws, 
rules,  and  constitutions  of  said  society,  and  was  always  a  pxaying 
member.  In  1866,  while  he  was  a  member  of  said  society  as 
aforesaid,  the  society  adopted,  and  thereafter,  until  the  adoption 
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of  a  new  coDstitation  aud  by-laws  and  rules  on  the  4tli  of  Au- 
gust, 1869,  as  hereinafter  stated,  acted  under  a  new  code  of  by- 
laws published  in  1866. 

The  third  section  of  said  by-laws  was  like  the  fourth  section  of 
Chap.  IV.  of  those  of  i860,  above  given,  and  provided  that  the 
allowance  thereby  granted,  was  granted  only  in  case  there  should 
be  $25  in  the  treasury.  The  following  were  also  a  part  of  said 
by-laws. 

Chap.  IX.  Sec.  2.  "  So  long  as  there  shall  be  twenty-five  dol- 
lars in  the  treasury,  the.  society  shall  not  reduce  its  aid  to  the 

C«1^|^  ^^  ^^  ^F  ^^  ^^  ^F  ^F  ^F  ^F 

Sec.  3.  ^^  No  change  shall  be  made  to  the  present  regulations, 
unless  it  has  been  offered  to  the  council  a  month  in  advance,  to  be 
discussed  during  two  meetings,  and  finally  settled  at  a  general 
assembly,  by  the  ordinary  way  of  sufl^rages." 

At  the  session  of  the  legislature  in  1868,  an  act  was  passed 
entitled  "  An  act  to  incorporate  the  *  Mutual  Society  of  St.  Joseph, 
of  Burlington,'  "  which  was  approved  November  19th,  18G8. 
Said  act  was  duly  accepted  by  said  association  on  the  24th  of 
December,  1868,  and  the  organization  of  the  corporation  so  cre- 
ated has  been  ever  since  kept  up,  and  is  the  present  defendant. 
Said  corporation  performed  the  rites  of  burial  for  said  Isaac 
Fugure,  and  immediately  after  his  death,  commenced  the  payment 
of  the  allowance  of  twenty-five  cents  per  day  to  his  widow,  the 
plaintifi',  in  accordance  with  said  sec.  3  of  chap.  IV.  of  the  by- 
laws published  in  1866,  and  continued  to  pay  her  twenty-five  cents 
per  day  until  they  stopped  as  hereinafter  stated.  On  the  4th  day 
of  August,  1869,  said  corporation  regularly  adopted  a  constitution 
and  by-laws,  in  lieu  of  those  last  mentioned,  and  have  ever  since 
acted  under  them.  The  following  is  a  part  of  article  12,  of  said 
constitution  : 

Sec.  1.  "  The  society  will  pay  25  cents  per  day  to  the  widow 
of  a  deceased  member  (in  full  of  her  right),  until  she  gets  8200, 
provided  the  widow  remains  a  widow,  and  be  of  good  character." 

The  same  provision  to  widows  is  contained  in  sec.  1,  article  16, 
of  the  regulations  adopted  at  the  same  time.  Said  corporation 
continued  to  pay  to  the  plaintifi*  as  the  widow  of  said  Isaac,  the 
snm  of  25  cents  per  day  until  the  whole  sum  so  paid  amounted  to 
$200,  and  then,  on  the  16th  of  March,  1871,  stopped  such  pay- 
ment, and  refused  to  pay  any  more,  claiming,  that  by  virtue  of  the 
alteration  of  the  by-laws  m  August,  1869,  and  under  the  same, 
they  were  not  bound  to  pay  her  any  more.  This  action  was 
brought  to  recover  the  sum  of  25  cents  per  day  from  the  5th  of 
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January,  1869,  the  day  of  the  said  Isaac's  death,  to  the  20th  day 
of  May,  1872,  the  date  of  the  comtnencemeDt  of  this  action,  less 
the  $200  which  has  been  paid  to  the  |)laintiff  as  aforesaid.  The 
plaintiff  has  not  remarried  since  the  death  of  her  husband  ;  has 
always,  and  does  now,  sustain  a  good  character ;  and  has  always 
raided  in  the  city  of  Burlington ;  and  ever  since  the  death  of  the 
said  Isaac,  there  has  always  been  more  than  $25  in  the  defend- 
anf  s  treasury. 

The  court,  at  the  September  terra,  1873,  Pierpoint,  Ch.  J., 
presiding,  rendered  judgment  for  the  defendant,  pro  forrnay  and 
discharged  the  trustee  ;  to  which  the  plaintiff  excepted. 

R.  H.  Starts  for  the  plaintiff. 

The  case  shows  that  a  contract  was  made  on  the  5th  of  Janu- 
ary, 1862,  by  and  between  Isaac  Fugure  and  the  defendant,  upon 
a  valuable  consideration,  for  the  benefit  of  the  said  Isaac  during 
his  lifetime,  and  upon  his  death  for  the  benefit  of  his  widow,  the 
plaintiff.     The  consideration  moved  from  the  said  Isaac,  and  upon 
that  consideration,  the  defendant  promised  him,  upon  his  death, 
to  pay  to  the  plaintiff  certain  sums  of  money  for  her  benefit.     It 
.  was  a  promise  to  him  for  her  sole  and  personal  benefit,  and  henc^, 
a  contract  in  which  she  alone  is  beneficially  interested,  and  there- 
fore she  can  maintain  this  action.     1  Chit.  PI.  4,  5,  note  1  ;  Scher- 
merharn  v.  Vanderheyde^i^  1  Johns.  139 ;  Rutland  ^  Burling- 
tan  R,  R.   Co.  V.   Vohy  2-1  Vt.  33.     By  the  terms  of  the  con- 
tract, the  society  agreed  and  promised,  in  substance,  that  in  con- 
sideration that  the  intestate  would  become  a  member  of  the  so- 
ciety, and  pay  certain  sums  of  money  during  his  lifetime,  and 
comply  with  certain  other  conditions,  which  were  all   perform- 
ed, it  would,   upon  his   death,  pay  to  the  plaintiff  during  her 
life  or  widowhood,  the  sum  of  twenty-five  cents  per  day.     Du- 
riog  her  husband's  life,  her  interest  was  contingent  and  inchoate, 
and  liable  to  be  defeated  by  any  lawful  act  of  his ;  but  upon  his 
death,  her  interest,  or  right,  became  vested  and  absolute — a  vested 
right  to  certain  sums  of  money.     Her  interest  may  properly  be 
defined  as  a  vested  right  of  action.     Such  a  right  is  property, 
within  the  protection  of  law,  as  much  as  a  promissory  note  or  bill 
of  exchange.     Gooley  Const.  Lim.  362. 
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The  coatract  conferriDg  upon  the  plaintiff  a  vested  right  of 
property,  can  the  defendant  lawfully  take  away  that  right  in  the 
manner  attempted  ?  This  must  depend  entirely  upon  the  ques- 
tion, whether  the  contract  creating  and  conferring  the  right,  ex- 
pressly reserved  to  the  defendant  the  riglit  so  to  do ;  for,  unless 
such  right  is  reserved,  it  does  not  exist.  It  is  clear,  we  insist, 
that  the  contract  does  not  expressly  or  by  necessary  implication, 
reserve  such  authority.  The  case,  therefore,  comes  within  the 
familiar  and  well  settled  rule  of  law,  that  where  vested  rights  are 
sought  to  be  divested  or  impaired  by  virtue  of  a  right  or  author- 
ity claimed  to  be  reserved  by  the  contract,  or  by  the  law,  charter, 
or  statute  under,  and  upon  the  faith  of  which,  tUe  right  was 
created,  bestowed,  or  accrued,  such  right  or  authority  must  be 
reserved  in  clear,  unequivocal,  and  explicit  terms. 

But,  it  may  be  claimed  that  because  the  intestate  was  a  member 
of  the  society  at  the  time  of  the  adoption  of  its  act  of  incorpora- 
tion, which  contained  a  provision  authorizing  it  to  ''  make,  alter, 
and  repeal  all  such  rules,  by-laws,  and  regulations  as  may  be 
deemed  necessary  to  carry  into  effect  the  provisions  of  said  act, 
not  repugnant  to  the  laws  of  this  state  or  the  United  States," 
that  thereby  the  original  contract  between  him  and  the  society 
was  modified  and  changed,  by  conferring  upon  the  society  the  right 
to  impair  or  cut  off  the  right  of  the  plaintiff  when  it  should  see 
fit.  But  we  insist  that  the  charter  confers  no  such  right  or  power. 
It  only  authorizes  the  society  to  make  by-laws,  to  carry  into  effect 
the  provisions  of  said  charter  not  repugnant  to  the  law9  of  thU 
atate  or  the  United  Slates,  The  by-law  by  which  the  defendaot 
has  attempted  to  cut  off  the  plaintiff's  rights,  if  it  can  be  said  to 
apply  to  her  case,  cannot  be  sustained  for  the  following  reasons : 
it  is  not  a  by-law  to  carry  into  effect  any  provision  of  the  charter ; 
it  destroys  or  impairs  vested  rights,  and  is,  therefore  repugi  ant 
to  the  laws  of  this  state,  and  of  the  United  States  ;  it  is  unreason- 
able, unjust,  and  against  common  right  ;  it  is  retrospective  in  its 
opcmtion,  and,  therefore  void,  not  only  at  common  law,  but  under 
the  constitution  of  the  United  States,  as  it  impairs  vested  rights. 
Angell  &  Ames  Corp.  §  339 ;  Satterlee  v.  MatthewsoUy  2  Pet.  380. 
But  §  1,  article  12,  of  the  constitution  of  Aug.  4,  1869,  is  not 
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retrospective.  In  the  construction  of  n  by-law  which  it  is  claimed 
should  have  a  retrospective  effect,  we  assume  that  the  same  rule 
would  apply  as  in  a  similar  question  upon  a  statute,  to  wit,  that  a 
statute  should  not  be  construed  to  have  a  retrospective  effect, 
unless  such  intent  be  expressed  in  the  statute  in  clear  and  explicit 
terms.  Sedgw.  Stat.  Law,  192,  195 ;  Briggs  v.  Hubbard,  19 
Vt  86. 

But  had  the  by-laws  under  which  the  plaintiff  ^s  rights  accrued 
and  become  vested,  contained  a  general  provision  reserving  tx)  the 
society  the  right  to  alter,  amend,  or  repeal  them,  we  insist  it  could 
not  even  then,  by  altering  or  amending  them,  take  away  or  impair 
the  vested  rights  of  the  plaintiff.  Oommonwealth  v.  Essex  Co. 
13  Gray,  253. 

Finally,  it  may  be  claimed  that  the  defendant  is  not  the  party 
with  whom  the  intestate  contracted  ;  that  the  party  with  whom  he 
contracted  has  been  merged  in  a  new  and  different  party,  being  a 
corporation. 

William  G.  Shaw  and  Henri/  Ballard,  for  the  defendant. 

Neither  upon  the  declaration  or  proof  is  the  plaintiff  entitled  to 
recover.  If  any  contract  was  made,  it  was  with  Isaac  Pugure. 
The  consideration  moved  from  him  ;  the  promise  was  made  to  him  ; 
and  though  that  promise,  or  rather  one  brancli  of  it,  may  have 
been  to  pay  money  to  another  party,  still  tlio  right  in  action  is  solely 
in  him,  or,  in  case  of  his  death,  in  his  personal  representative. 
This  is  the  most  ancient  and  the  most  modern  doctrine  in  Eng- 
land, and  has  always  been  the  well  settled  law  in  this  state.  Chit. 
Cont.  54 ;  Crow  v.  Rogers,  Stra.  592  ;  Bourne  v.  Mason,  1  Vent. 
6 ;  Price  v.  Easton,  4  B  &  Ad.  433 ;  Crampton  v.  Admr.  of  Ballard, 
10  Vt.  261  ;  Fangbam  v.  Saxton,  11  Vt.  79 ;  Hall  v.  Huntoon,  17 
Vt.  244 ;  Coretf  v.  Powers  and  Tr.  18  Vt.  587  ;  Phelps  et  als.  v. 
Conant  et  aL  30  Vt.  277. 

But  the  defendant  has  broken  no  contract  in  which  the  plaintiff 
has  any  interest.  No  contract  is  claimed  to  exist  with,  or  for  the 
benefit  of,  the  plaintiff,  except  such  as  is  created  by  the  by-laws  of 
1860  or  of  1 866 ;  and  the  contract  is  claimed  to  exist  solely  by  vir- 
tue of  the  existence  of  those  codes  of  bylaws.     Now  the  contract, 
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if  the  by-laws  create  any,  was  not  an  absolute  one  to  pay  the  wid- 
ows of  members  25  cents  per  day  during  life,  but  a  conditional  one 
to  pay  that  sum  for  that  time,  provided  the  by-laws  remained  unal- 
tered in  that  respect.  The  very  by-laws,  one  article  of  which 
provides  that  the  widow  shall  receive  such  an  allowance  during 
life,  in  another  article  expressly  provide  that  the  by-laws  may  be 
altered,  and  how  such  alteration  may  be  accomplished.  The  char- 
ter itself  provides  for  altering;,  amending,  and  repealing  the  by- 
laws. While  the  by-laws  remained  unaltered,  the  obligation,  if  it 
was  a  legal  one,  to  pay  the  widow,  remained  the  same ;  but  with 
the  alteration  of  the  by-laws,  the  obligation  changed  accordingly. 
The  most  the  plaintiff  can  claim  with  any  show  of  plausibility 
is,  that  she  is  entitled  to  i>e  paid  at  the  rate  of  twenty-five  cents 
per  day,  after  the  alteration  of  the  by-laws,  until  the  aggregate  of 
such  payments,  counting  only  from  the  4th  of  August,  1869, 
amounted  to  $200.  Upon  this  theory  the  plaintiff  would  be  enti- 
tled to  recover  considerably  less  than  upon  the  doctrine  that  the 
defendants  are  bound  to  pay  her  twenty-five  cents  a  day  so  long 
as  she  remains  a  widow.  Thus,  if  the  alteration  of  the  by-laws 
in  1869  has  no  effect  upon  the  plaintiff's  rights,  she  is  entitled 
to  recover  twenty-five  cents  per  day  from  January  i^th,  1869,  the 
date  of  her  husband's  death,  to  May  20th,  1872,  the  date  of  the 
commencement  of  this  action,  less  the  two  hundred  dollars  she  has 
received. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  declaration  counts  upon  a  promise  made  to 
the  deceased  husband  of  the  plaintiff,  and  upon  a  consideration 
moving  from  him,  that  defendant  would  pay  to  the  wife  a  certain 
daily  stipend  in  case  of  the  husband's  decease.  At  the  time  the 
husband  became  a  member,  the  society  was  a  voluntary  associa- 
tion, formed  under  certain  by-laws  and  articles  of  agreement.  Be- 
fore his  death  the  society  was  incorporated  by  act  of  the  legisla- 
ture. Both  the  articles  of  association  and  the  act  of  incorporation 
provided  for  altering  and  amending  the  by-laws. 

I.  It  is  insisted  that  the  plaintiff  cannot  maintain  this  suit ; 
that,  the  contract  having  been  made  with  the  husband,  and  the 
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coDsideratioa  moving  from  him,  the  sait  can  only  be  maintained  in 
his  name  or  that  of  his  legal  representatives.  Upon  such  decla- 
ration and  proof  as  this  case  discloses,  we  think  the  decisions  in 
this  state  have  been  uniform  that,  at  law,  the  plaintiff  cannot 
recover..  The  consideration  moved  from  the  husband,  and  the 
promise  was  made  to  him ;  and  hence  he  alone,  or  his  legal  rep- 
resentatives, can  sue  atjaw,  to  enforce  the  promise.  Crampton  v. 
Ballard,  10  Vt.  251  rPanghom  v.  Saxton,  11  Vt.  79  ;  Hall  v. 
Huntoany  17  Vt.  244;   Corey  v.  Powers ^  18  Vt.  587. 

In  some  of  the  states  a  different  doctrine  has  obtained,  and  cases 
are  cited  from  New  York  that  would  support  the  right  of  action 
in  the  plaintiff;  but  the  course  of  decisions  in  England  seems  in 
concurrence  with  the  uniform  rule  in  this  state. 

In  Price  v.  Hastofij  4  B.  4fe  Ad.  483,  the  declaration  was  quite 
the  same  as  the  one  before  us.  Patterson,  J.,  interrupted  the 
counsel  for  plaintiff,  and  said :  '^  No  promise  to  the  plaintiff  is 
alleged,  but  merely  a  promise  to  pay  the  plaintiff."     And  Lord 

■ 

Denman,  Gh.  J.,  stopped  the  solicitor  general  in  the  defence,  and 
said:  ^'I  think  the  declaration  cannot  be  supported,  as  it  does 
not  show  any  consideration  for  the  promise  moving  from  the  plain- 
tiff to  the  defendant; "  and  in  this  opinion  all  the  judges  concurred. 
Some  members  of  this  court  think  that  this  declaration  might  be 
so  modified  as  to  enable  the  plaintiff  to  lecover.  If  this  were  so, 
there  is  another  ground  of  defence  which,  we  think,  must  prevail ; 
and  hence,  any  amendment  would  be  unavailing  to  the  plaintiff. 

11.  At  the  time  the  husband  became  a  member  of  the  society  in 
1862,  the  by-laws  provided  that  each  member  paying  the  regular 
assessment,  should  ^^  be  entitled  to  twenty-five  cents  per  day  during 
their  sickness ; "  and  ''  to  the  widow  of  each  member  deceased,  so 
long  as  she  shall  remain  a  widow,  and  shall  enjoy  a  good  reputa- 
tion, twenty-five  cents  per  day.'*  It  was  further  provided  that, 
^^  80  long  as  there  shall  be  twenty  dollars  in  the  treasury,  the 
society  cannot  reduce  its  aid  to  the  sick."  There  is,  also,  a 
special  provision  for  the  manner  of  altering  or  changing  the  by- 
laws ;  and  there  is,  also,  a  provision  in  the  charter  that  the  soci- 
ety may  alter  or  change  its  by-laws.  In  August,  1869,  the  de- 
fendant corporation  adopted  a  set  of  by-laws  which  provided  that 
48 
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such  widows  shall  receive  twenty-five  cents  per  day  "  until  she 
had  received  $200."  The  plaintiflF  has  received  $200,  in  accord- 
ance with  the  latter  by-law  of  the  society.  It  is  insisted  that  a 
right  had  become  vested  in  the  plaintiff  to  have  and  receive  of  the 
defendant  twenty-five  cents  per  day  during  her  widowhood ;  and 
that  it  was  not  competent  for  the  defendant  to  deny  or  diminish  it. 

The  means  of  making  these  contributions  to  the  sick,  and  the 
widows  of  deceased  members,  were  derived  solel>  from  voluntary 
assessments  upon  the  members  of  the  society,  and  must  be  graduated 
by  such  assessments.  And  experience  might  prove  that,  without 
assessments  greater  than  the  members  could  bear,  there  must  be  a 
limitation  to  the  stipend  to  widows.  Prevailing  sickness  among 
the  members  may  have  so  exhausted  the  means  of  the  society,  that 
the  provision  for  widows  must,  necessarily,  be  modified,  or  it  could 
not  discharge  the  duties  for  which  it  was  formed. 

It  must  be  incident  to  the  very  nature  and  purpose  of  such  an 
association,  that  it  should  have  power  to  modify  and  change  its 
by-laws  so  as  to  graduate  its  charities  as  experience  and  necessity 
may  require,  it  cannot,  indeed,  pervert  its  contributions  to  sub- 
serve other  ends  and  purposes  ;  but  the  society  may  regulate  the 
manner  in  which  they  shall  carry  out  the  purposes  for  which  they 
associated.  They  provided  that  care  for  the  sick  should  not  be 
suspended  or  abridged  while  $20  remained  in  the  treasury ;  thus, 
by  necessary  implication,  conceding  that  other  provisions  might 
be  made.  Some  sweeping  disease  might  so  exhaust  the  resources 
of  the  society,  that  stipends  to  widows  in  health  must  necessarily 
be  suspended  or  much  abridged ;  and  this  could  be  regulated  only 
by  practice  and  experience.  The  regulation  limiting  the  widow^s 
share  in  this  charity  to  $200,  was  made  by  a  general  law,  and 
applicable  to  all ;  and  there  is  no  suggestion  of  fraud,  or  that 
the  regulation  was  not  wise  and  salutary.  We  think  the  society 
were  competent  to  make  this  by-law ;  and,  having  fully  performed 
the  duty  imposed,  the  plaintifi"  cannot  recover. 

But  in  this  case  there  was  an  express  provision  in  the  constitu- 
tion of  this  society,  that  the  by-laws  might  be  changed,  and  the 
manner  of  doing  it  was  specifically  pointed  out ;  so  that  the  hus- 
band voluntarily  became  party  in  an  association,  and  contributed 
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his  money  with  full  knowledge  of  all  the  provisions  in  the  articles 
of  association,  and  fully  assented  to  the  same.    There  is  no  good 
reason,  therefore,  for  claiming  that  the  widow  had  a  vested  right 
which  the  society  could  not  modify. 
The  judgment  of  the  county  court  is  affirmed. 


Russell  J.  Morsb  v.  C.  G.  W.  Larkin,  Edwin  R.  Morse, 

AND   LbANDER   HuTCHINS. 

[In  Chancery.] 
Chancer]/.     Parties. 

The  ormtor  exeeated  notoe  to  L.  for  the  purohftse-moDey  of  a  flikrm,  and  secured  them  by 
mortgaxe  thereon.  He  subseqaently  sold  said  farm  to  M.,  one  of  the  defendants,  and 
took  his  morticaice  thereof,  conditioned  for  the  payment  of  said  notes  to  L.  as  they  feU 
due.  M.  sold  the  fkrm  to  the  defendant  Larkln,  who  mortgaised  the  same  to  M.,  with 
like  condition.  Larkin  mortgaised  It  to  H.,  anotlier  of  the  defendants,  to  seoare  a 
debt  he  owed  him.  In  a  suit  to  compel  the  defendants  to  pay  L.  the  amount  dae 
upon  said  notes,  and  to  release  the  orator  from  all  (tirther  liability  thereon,  or  be 
foreclosed,  it  was  held  that  L.  was  a  necessary  party. 

Appeal  from  the  court  of  chancery.  The  bill  alleged  that  on 
the  28th  of  March,  1867,  one  Lord  deeded  a  farm  to  the  orator, 
in  payment  for  which  the  orator  then  executed  to  him  ten  prom- 
issory notes,  six  of  them  for  $200  each,  and  four  for  $800  each, 
one  payable  on  the  first  day  of  September  then  next,  one  on  the 
first  day  of  April  then  hext,  and  the  others  annually  thereafter, 
and  secured  the  same  by  mortgage  on  said  farm ;  that  on  the  8th 
of  May,  1867,  the  orator  conveyed  said  farm  to  the  defendant 
Morse,  who  then  executed  a  mortgage  thereof  to  the  orator,  con- 
ditioned that  he  would  pay  said  notes  to  said  Lord,  or  his  order, 
as  they  fell  due ;  that  on  the  10th  of  March,  1868,  said  Morso, 
having  paid  the  first  of  said  notes,  conveyed  said  farm  to  the  de- 
fendant Larkin,  who  then  executed  a  mortgage  thereon  to  the  said 
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Morse,  conditioned  that  he  would  pay  all  .of  said  notes  then  out- 
standing, to  the  said  Lord ;  that  on  the  14th  of  May,  1870.  the 
said  Larkin  mortgaged  said  farm  to  the  defendant  Hutchins,  to 
secure  a  debt  he  then  owed  him ;  that  of  the  notes  given  to  the 
said  Lord  as  aforesaid,  six  were  still  in  his  hands  and  unpaid, 
two  6(  which  were  overdue,  and  a  large  amount  of  interest  in 
arrear  on  the  others  ;  that  said  Lord  had  made  request  and  de- 
mand upon  the  orator  for  the  full  amount  due  upon  said  notes, 
and  threatened  to  sue  him  at  law  therefor,  and  attach  his  prop- 
erty, and  refused  to  pursue  his  said  mortgage  security.  Prayer, 
that  the  defendants  be  decreed  to  pay  the  said  Lord,  or  whoever 
held  said  notes,  the  full  amount  due  thereon,  and  release  the  ora- 
tor from  any  further  liability  thereon,  or  be  forever  foreclosed,  &c- 
The  defendants  demurred  to  said  bill,  for  that  the  said  Lord 
was  a  necessary  party  thereto,  and  for  that  it  did  not  appear 
thereby  that  the  orator  had  ever  paid  anything  on  any  of  said 
notes,  or  that  he  had  been  damnified  by  the  non-payment  thereof 
by  the  defendants,  wherefore  he  had  no  equity  in  his  said  bill. 
The  court,  at  the  April  term,  1873,  overruled  the  demurrer, 
and  entered  a  decree  for  the  orator  according  to  the  prayer  of 
the  bill.     Appeal  by  the  defendants. 

Daniel  RoberU  and  Q-,  W.  Kennedy^  for  the  orator,  insisted 
that  the  orator  had  equity  in  his  bill,  and  cited  3  Parsons  Gont. 
186,  and  Po%t  v.  Jackson^  17  Johns.  239;  and  also  insisted  that 
Lord  was  not  a  necessary  party,  and  cited  Powers  v.  PowerSy  11 
Vt.  262. 

Paul  Dillingham  ^  San,  for  the  defendants,  contended  that 
Lord  was  a  necessary  party,  and  cited  Story  Eq.  PI.  §  1526  ;  1 
Dan.  Ch.  Pr.  252-3 ;  Mitf.  Eq.  PI.  133  ;  Jf^oyes  v.  Sawyer,  3  Vt. 
160  ;  McConnell  v.  Mc Connelly  11  Vt.  290  ;  and  that  the  orator 
had  no  equity  in  his  bill,  and  cited  Story  Eq.  PI.  §§  201,  1526  ;  1 
Dan.  Ch.  Pr.  252-3,  260 ;  Beardsley  v.  Knight  et  ah.  10  Vt.  185. 

The  opinion  of  the  court  was  delivered  by 
Rbdfield,  J.      It  is  the  duty  of  a  court  of  equity  to  require 
that  all  those  who  have  an  interest  in  the  mortgage,  or  may  be 
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affected  by  the  decree,  should  be  made  parties.  Story  Eq.  PI. 
§199.  "  All  persons  interested  in  the  mortgage  money  must  be 
before  the  court."  lb.  §§  199,  201.  The  orator  purchased  the 
knd  of  Lord,  gave  his  notes  for  the  purchase-money,  and  mort- 
gaged the  land  to  secure  them ;  afterwards  he  sold  the  land  to 
E.  R.  Morse  and  took  his  mortgage  on  the  same  land,  condi- 
tioned that  he  would  pay  the  mortgage  debt  to  Lord,  or  his  or- 
der. Lord  was  alone  entitled  to  the  money.  The  land  was 
pledged  to  secure  the  debt  to  Lord.  But  the  orator  was  per- 
sonally holden  by  signing  the  notes.  The  condition  of  E.  R. 
Morse's  mortgage  to  the  orator  was  broken  by  neglecting  to  pay 
the  notes  to  Lord  as  they  matured.  It  was  his  duty  to  pay 
them.,  and  it  was  the  right  of  the  orator  to  have  them  paid. 
But  E.  R.  Morse  has  the  right  to  have  the  incumbrance  lifted, 
and  the  debt  cancelled  pro  tanto  as  he  pays  the  money.  Lord 
is  solely  interested  in  the  money.  He  may  decline  to  receive  it, 
or  he  may  be  out  of  the  state.  The  court  can  make  upon  him 
no  requirement ;  even  a  decree  that  the  defendants  shall  pay  the 
money  to  the  clerk  of  the  court  in  satisfaction  of  the  mortgage, 
will  not  bind  him.  The  orator  is  not  entitled  to  the  money  until 
he  has  paid  the  mortgage.  "  All  persons  materially  or  benefi- 
cially interested  in  the  subjoct-mattor  of  a  suit,  are  to  be  made 
parties  *  *  *  so  that  there  may  be  a  complete  decree,  which  shall 
bind  them  all."  And  one  reason  given  is,  "  that  the  performance 
of  the  decree  of  the  court  may  be  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  also  that  future  litigation  may  be  pre- 
vented." Story  Eq.  PI.  §  72.  We  think  Lord  should  have  been 
made  a  party  to  the  foreclosure.  The  decree  of  the  court  below 
is  reversed,  and  cause  remanded,  with  leave  for  the  orator  to 
amend  the  bill,  and  cite  in  other  parties,  upon  the  usual  terms. 
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In  re  Emma  PiBRCfi. 
Habeas  Corpus      Gen.  Hts.  ch.  94,  §§  10,  33. 

The  relator  was  prosecuted  on  complaint  and  warrant  before  the  city  court  of  Burling- 
ton, under  §10,  ch.  94,  Gen.  Sts.,  for  being  found  intoxicated;  and  was  tried,  oonTieted, 
sentenced  to  pay  a  fine  and  costs,  and  appealed.  It  appeared  on  trial,  and  was  found 
by  the  court,  that  she  was  arrested  on  said  complaint  and  warrant  in  such  a  state  of 
intoxication  as  to  disturb  and  break  the  public  peace.  The  court  thereupon  inquired 
of  her  (but  it  did  not  appear  whether  under  oath  or  not)  if  she  had  drank  Intoxicating 
liquor,  and  of  whom  she  procured  the  liquor  upon  which  she  became  intoxicated;  and 
she  reftised  to  answer,  because  she  would  thereby  criminate  herself.  Whereupon  she 
was  committed  to  jail,  until  she  should  answer,  or  be  otherwise  discharged.  HeU,  that 
her  imprisonment  was  illegal ;  and  she  was  released  on  kabeaa  eorptu. 

The  proceeding  provided  for  by  said  §10,  has  no  relation  to  the  proceeding  prorided  for 
by  §  33  of  said  chapter,  which  provides  for  the  arrest  of  persons  found  intoxicated,  by 
certain  officers  therein  named,  without  warrant. 

Habeas  corpus.  The  petition  alleged  thnt  the  relator  was  ar- 
raigned before  the  city  court  of  the  city  of  Burlington,  on  the  6th 
of  January,  1874,  on  the  complaint  of  a  grand  juror,  charged 
with  the  crime  of  being  found  intoxicated  ;  that  she  was  put 
to  plead  and  pleaded  not  guilty,  whereupon  a  trial  was  had, 
and  she  was  adjudged  guilty,  and  sentenced  to  pay  a  fine  of 
five  dollars,  and  costs  of  prosecution,  from  which  judgment 
she  appealed  to  the  then  next  term  of  Chittenden  county  court, 
and  that  said  appeal  was  still  pending ;  that  the  relator  was  then 
put  under  oath,  and  inquired  of  by  said  city  court,  and  by  the  grand 
juror  who  signed  said  complaint,  whether  she  had  drank  intoxi- 
cating liquor,  and  of  whom  she  procured  the  liquor  upon  which 
she  became  intoxicated,  which  inquiries  the  relator  refused  to  an- 
swer, claiming  that  she  could  not  answer  the  same,  without  crimi- 
nating, or  giving  evidence  tending  to  criminate,  herself,  and  tend- 
ing to  prove  the  crime  wherewith  she  was  charged  in  said  com- 
plaint, whereupon  said  court  did  order  and  direct  that  the  relator 
be  committed  to  the  common  jail  in  said  county,  till  she  should 
answer  said  inquiries,  or  be  otherwise  discharged  according  to 
law,  and  that  thereupon  a  mittimus  was  issued  by  said  court, 
by  virtue  of  which  the  relator  was  arrested  and  committed  to  said 
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jail,  and  was  still  confined  therein  by  Luman  H.  Drew,  the  keeper 
thereof,  and  sheriff  of  said  county,  who  claimed  the   right  so  to 
detain  her  by  virtue  of  said  mittimus. 
Said  mittimus  recited  that, 

"  Whereas,  Emma  Pierce  *  *  *  *  was  brought  before  the 
city  court  of  the  city  of  Burlington,  for  the  crime  of  being  found 
intoxicated,  on  the  complaint  of  H.  S.  Peck,  grand  juror  within 
and  for  the  city  of  Barlington,  and  it  appearing  in  evidence  thai 
the  said  Emma  Pierce  was  arrested  by  L.  C.  Bliss  while  in  such 
a  state  of  intoxication  as  to  disturb  and  break  the  public  peace, 
aad  after  hearing  on  the  case,  and  being  determined  by  the  court 
that  the  said  Emma  Pierce  was  found  intoxicated  as  alleged  in 
the  complaint,  and  sentenced  to  pay  a  fine  to  the  State  Treasurer, 
of  five  dollars  and  costs,  and  an  appeal  in  due  form  having  been 
taken,  the  said  Emma  Pierce  was  examined  for  intoxication,  and 
inquired  of  as  to  where  she  procured  her  liquor ;  and  the  said 
Emma  Pierce  refused  to  answer  the  questions  in  that  respect,  or 
to  disclose  where  she  procured  her  liquor  ;  therefore,"  &c. 

The  officer's  return  on  the  warrant  attached  to  said  complaint, 
showed  that  the  officer  arrested  the  relator  by  virtue  of  said  war- 
rant. Said  Drew's  return  to  the  writ  of  habeas  corpus^  showed 
that  he  detained  the  relator  by  virtue  of  said  mittimus. 

E,  F.  Broumdl  and  R,  H.  Start,  for  the  relator. 

W.  L,  Bumapj  state's  attorney,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  well  understood,  as  matter  of  theoretic  learn- 
ing at  least,  that  the  summary  arrest  and  imprisonment  of  a  per- 
son, in  order  to  be  lawful^  must  proceed  according  to  the  provis- 
ions of  the  law  in  that  behalf.  This  case  is  chiefly  interesting. 
Dot  for  the  grave  constitutional  questions  that  have  been  raised 
and  argued  in  it,  but  for  the  many  respects  in  which  such  provis- 
ions of  the  law  have  not  been  regarded.  It  is  our  main  purpose 
to  point  out  some  of  them,  to  the  end  that  more  carefulness  may 
be  secured  in  thid  class  of  proceedings. 

The  prosecution  of  the  relator  was  commenced  under  §  10,  ch. 
94,  Gten.  Sts.,  and  was  prosecuted  to  conviction  and  appeal.    That 
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has  no  relation  to  the  proceeding  provided  in  §  33,  of  ch.  94. 
The  prosecution  under  §  10  may  be  at  any  time  within  thirty  days 
after  the  act  of  intoxication,  and  must  be  by  complaint  and  war- 
rant, the  same  as  for  the  unlawful  sale  of  liquor.     Under  §  33, 
the  person  can  be  arrested  only  when  in  the  state  of  intoxication, 
such  as  is  disturbing  the  public  peace,  &c.    The  arrest  is  to  be 
summary,  without  complaint  or  warrant,  and  looking  solely  to  the 
keeping  of  the  drunken  person  till  so  sober  as  to  be  able  to  dis- 
close where  and  of  whom  he  got  the  liquor  producing  the  drunk- 
enness ;  and  all  this  to  the  further  intent,  not  of  the  prosecution 
of  the  arrested  party  for  drunkenness  under  §  10,  but  of  the  pros- 
ecution of  the  party  offending  by  having  furnished  the  liquor  con- 
trary to  law.     When  thus  become  sober,  the  arrested  party  on 
oath  before  some  justice,  is  to  "  disclose  the  place  where,  and  the 
person  of  whom,"  &c. ;  "  and  on  his  neglect  or  refusal  so  to  dis- 
close^ he  may,  by  such  justice,  be  committed,"  &c.    This  consti- 
tutes the  whole  proceeding,  both  in  purpose  and  act,  as  to  the 
arrested  party,  under  §  33. 

Now  it  will  be  seen  by  examining  the  mittimtLs  named  in  the 
sheriff's  return  on  the  writ  of  habeas  corpus^  that  the  arrest  was 
not  for  being  ^^  found  in  such  a  state  of  intoxication  as  to  disturb," 
&c. ;  nor  made  when  in  such  a  state  ;  but  simply  for  having  some 
time  previously  been  intoxicated  so  as  to  be  subject  to  fine  under 
§  10,  and  to  enforce  the  penalty.  It  will  further  be  seen  that  on 
the  trial  of  that  prosecution,  the  evidence  showed  that  the  relator 
was  arrested  on  the  complaint  and  warrant  while  in  fact  she  was 
in  such  a  state  of  intoxication  as  to  disturb,  &c.  But  this  \ras 
not  the  ground  on  which  Bliss,  as  policeman,  arrested  her,  as  he 
might  have  done  without  complaint  and  warrant,  under  §  33.  He 
arrested  her  by  virtue  of  the  complaint  and  warrant  under  §  10. 
The  fact  of  being  intoxicated  when  arrested^  was  no  part  of  the 
ground  of  prosecution  under  §  10.  That  fact  is  of  force  only 
under  §  33,  as  giving  to  some  of  the  officers  named  the  authority, 
and  making  it  the  duty,  to  arrest  when  in  such  a  state  of  intoxi- 
cation. It  is  a  fact  cognized  and  regarded  by  such  officer  upon 
his  own  observation;  and  not  to  be  proved  on  a  trial  by  the  evi- 
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deuce  of  witnesses.  Snch  officer  is  his  own  and  sole  witness  of 
the  fact  that  gives  him  authority  to  arrest. 

By  looking  into  §  33,  it  is  seen  that  the  opinion  of  the  officer 
making  the  arrest  provided  for  in  that  section,  is  to  determine 
when  the  person  detained  by  him  shall  be  capable  of  testifying 
properly  in  a  court  of  justice,  and  then  such  officer  is  to  bring  him 
before  some  justice,  Ac.  Now  it  will  be  noticed  that  such  officer 
does  not  appear  by  the  return  to  have  done  any  of  the  things  in- 
cumbent on  him  to  do  under  §  33.  Moreover,  it  does  not  appear 
that,  even  in  the  opinion  of  the  court  who  assumed  to  supplement 
the  case  before  him  under  the  10th  section,  by  a  case  under  the 
33d  section,  the  relator  had  become  "  capable  of  testifying  prop- 
erly in  a  court  of  justice  " — for  the  record  does  not  show  that  she 
was  put  to  answer  "  on  oath,"  when  she  "  was  examined  for  in- 
toxication." It  is  plain  that  in  order  to  justify  the  committing  to 
jail  for  refusal  or  neglect  to  disclose,  it  should  appear  that  the 
party  was  put  upon  oath,  and  that  the  refusal  or  neglect  was,  to 
disclose  such  things  as  the  statute  requires  to  be  disclosed.  The 
statute  says  nothing  about  examining  for  intoxication^  either  on 
oath  or  without  oath  ;  nor  does  it  authorize  the  committing  to  jail 
of  a  person  for  refusing  ^*  to  answer  the  .question  in  that  respect." 

This  is  sufficient  by  way  of  showing  fatal  defects  in  the  pro- 
ceedings, as  the  result  of  which  the  relator  was  committed  to  jail. 
It  may  be  thought  useful  to  compare  all  the  recitals  of  the  mitti- 
mus with  the  provisions  of  said  §  33,  in  the  light  of  the  sugges- 
tions above  made,  and  the  particulars  specified. 

No  lawful  warrant  being  shown  for  the  imprisonment  of  the 
relator,  it  is  adjudged  and  ordered  that  she  be  discharged  from 
said  imprisonment. 

KoT£.  In  view  of  the  clerical  error  in  the  statute  of  1872,  p.  62,  de- 
signed to  prevent  tentimony  given  by  a  witness  in  certain  prosecutions 
from  being  used  against  such  witness  in  a  prosecution  against  himself, 
we  think  it  not  best  to  discuss  or  intimate  views  upon  any  of  the  ques- 
tions argued  before  us  in  that  behalf.  J.  B. 
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Edwin  R.  Powell  v,  Franklin  Woodworth. 
Rescission  of  Contract, 

A  parohaser  who  is  entitled  to  resoind  the  contract  for  firaiid,  bnt  who  delays  doing  so 
lor  the  purpose  of  affording  the  vendor,  at  his  request,  an  opportunity  of  attemptinfp 
to  make  the  thing  sold  of  value  and  satisfiiotory  to  the  purchaser,  is  not  precluded  by 
such  delay  Arom  thereafter  rescinding  the  contract. 

Trover,  with  counts  in  case.  Plea,  the  general  issue.  Trial 
by  jury,  and  verdict  for  the  defendant,  April  term,  1873,  Pibr- 
POINT,  Ch.  J.,  presiding. 

It  appeared  that  the  plaintiflF,  a  resident  of  Cambrdge,  Ver- 
mont, claiming  to  be  the  inventor  of  an  improved  thill-coupling, 
and  to  have  obtained  letters  patent  therefor  under  the  laws  of  the 
United  States,  on  the  18th  of  September,  1867,  sold  and  conveyed 
to  one  C.  B.  Stowe,  a  resident  of  Waltham,  Vermont,  one  undi- 
vided third  of  the  right  for  the  states  of  Massachusetts  and  Con- 
necticut, and  received  from  the  said  Stowe  therefor,  the  sum  of 
$oOO  in  cash  and  the  said  Stowe^s  three  promissory  notes  of  that 
date,  for  the  sum  of  $500  each,  all  payable  to  the  plaintiff  or 
bearer;  one,  on  or  before  December  1,  1867;  one,  on  or  before 
January  1, 1868 ;  and  one  on  or  before  February  1,  1868  ;  that 
soon  after  said  sale,  Stowe  went  to  Worcester,  and  other  places 
in  Massachusetts,  and  endeavored  to  make  sales  of  said  patent ; 
but  failing,  on  the  most  diligent  efibrts,  to  make  any  sales,  be  t^e- 
tnmed  home  ;  that  about  the  time  of  the  maturity  of  the  first  of 
said  notes,  in  December,  1867,  all  three  of  said  notes  were  deliv- 
ered by  the  plaintiff  to  the  defendant,  whose  place  of  residence 
and  of  business,  was  then,  and  ever  since  has  been,  in  Burlington, 
he  giving  a  receipt  therefor  as  follows  : 

"  Received,  Burlington,  December  5th,  1867,  of  E.  R:  Powell, 
three  notes  against  C.  B.  Stowe,  of  Waltham,  Vt.,  for  the  sum  of 
five  hundred  dollars  each,  payable  to  said  B.  R.  Powell  or  bearer, 
on  the  1st  day  of  December,  January,  and  February  next,  resf>ect- 
ively,  and  dated  September  18th,  1867,  and  account  to  said  Powell 
for  same,  with  reasonable  compensation,  or  return  on  demand. 

F.    WOODWOBTH." 
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That  said  notes  were  thereafter  kept  by  the  defendant  until  the 
spring  of  1869,  when,  nothing  having  been  paid  to  him  thereon, 
he  surrendered  them  to  Stowe,  who  tore  off  the  surname  of  the 
signature  to  each  note,  leaving  nothinir  but  the  initials  of  the 
christian  name ;  that  on  the  first  of  October,  1868,  and  while  the 
defendant  so  held  said  notes,  he,  by  the  plaintiff's  written  direc- 
tion, endorsed  on  said  notes  as  paid,  the  sum  of  $100  ;  $40  of 
which  was  applied  on  the  note  first  due,  and  $30  on  each  of  the 
other  two.     It  also  appeared  that  in  August  or  September,  1870, 
and  after  said  notes  were  so  surrendered  to  Stowe,  the  plaintiff, 
at  Cambridge,  demanded  said  notes  of  the  defendant,  and  was  in- 
formed by  him  that  they  had  been  so  surrendered  ;  that  after  said 
demand,  the  defendant  procured  said  notes  from  the  said  Stowe, 
also  three  other  notes  signed  by  Stowe,  of  precisely  the  same  date, 
form,  and  tenor  as  those  first  mentioned,  all  of  which  have  re- 
mained in  defendant's  possession  ever  since ;  that  in  the  spring  of 
1871,  at  Underhill,  Vermont,  the  plaintiff  repeated  said  demand, 
to  which  the  defendant,  not  having  received  said  notes,  or  any  of 
them,  from  Stowe,  replied,  that  if  the  plaintiff  would  call  for  the 
notes  at  Burlington,  he  could  have  them,  and  the  plaintiff  re- 
sponded :  ^'  You  said  you  had  given  them  up  to  Stowe,  and  the 
quicker  you  get  them  and  give  them  up  to  me  the  better."    The 
testimony  on  the  part  of  the  defendant  tended  to  show  that  the 
pretended  invention  and  patent  for  which  said  notes  were  given, 
were  of  no  value  whatever,  but  were  utterly  and  absolutely  worth- 
less, so  that  there  was  no  consideration  for  said  notes,  and  that 
Stowe  was  induced  to  make  said  purchase,  and  to  execute  said 
notes,  wholly  by  the  false  and  grossly  fraudulent  representations 
of  the  plaintiff.     The  plaintiff's  testimony  tended  to  show  the  con- 
trary.    It  also  appears  that  within  a  reasonable  time  after  the 
discovery  by  Stowe  of  the  fraud  which  had  been  so  practiced  upon 
him,  he  informed  the  plaintiff  of  the  discovery,  and  told  him  that 
he  would  have  nothing  further  to  do  with  the  patent,  and  that  he 
should  not  pay  the  notes ;  that  immediately  after  this  interview 
between  the  plaintiff  and  Stowe,  and  on  the  same  day,  the  plain- 
tiff applied  to  the  defendant,  who  was  acquainted  with  Stowe, 
and  requested  him  to  take  the  notes,  and  endeavor,  by  persuasive 
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means  only,  to  induce  Stowe  to  pay  something  upon  them  ;  which 
the  defendant,  as  a  mere  favor  to  the  plaintiff,  and  without  expec- 
tation of  compensation,  consented  to  do  ;  and  thereupon  the  notes 
were  delivered  to  the  defendant,  and  the  said  receipt  executed. 
The  testimony  on  the  part  of  the  defendant,  relative  to  the  repu- 
diation of  the  purchase,  and  of  the  notes  by  Stowe,  and  to  the 
circumstances  under  which  the  notes  were  delivered  to  the  de- 
fendant, was  contradicted  by  the  plaintiff,  who  testified  that  Stowe 
did  not  complain  of  any  fraud,  nor  deny  his  liability  on  the  notes; 
but  that  on  the  contrary  he  evinced  a  willingness  to  pay  them  ; 
and  that  on  the  same  occasion  referred  to  in  the  defendant's  testi- 
mony, Stowe,  on  the  suggestion  of  the  plaintiff  that  somethiug 
could  be  made  out  of  the  patent  if  he  could  take  hold  of  it,  con- 
sented that  the  plaintiff  might  go  to  Massachusetts,  and  endeavor 
to  make  sales  of  the  right ;  and  that  accordingly  the  plaintiff  did 
go  to  Massachusetts,  and  before  the  first  of  October,  1868,  suc- 
ceeded in  realizing  from  Stowe's  interest  in  the  patent,  the  $100 
which  was  endorsed  on  said  notes  as  aforesaid.  The  defendant's 
testimony  farther  tended  to  show,  that  the  plaintiff,  in  the  winter 
of  1868-9,  and  after  his  return  from  Massachusetts,  Stowe  still 
insisting  upon  a  rescission  of  the  contract  between  him  and  the 
plaintiff,  and  a  return  of  said  notes,  and  of  the  money  so  paid  to 
the  plaintiff  by  him  at  the  time  of  the  execution  thereof,  promised 
Stowe  that  the  notes  should  be  surrendered  to  him,  and  that  the 
Tilaintiff  would  so  direct  the  defendant  by  letter ;  that  afterwai*d, 
and  on  the  24th  of  Febi  uary,  1869,  the  plaintiff  wrote  the  defend- 
ant as  follows : 

"  Jefpebsonville,  Feb.  24. 
F.  Woodworth,  Esq. 

Dear  Sir :  If  C.  B.  Stowe  will  give  you  the 
deed  I  gave  him  of  m^  coupling,  and  it  has  not  been  recorded  in 
Washington,  you  may  give  him  those  notes. 

Yours  Resp.,  E.  R.  Powell." 

That  bhortly  afterwards  the  defendant  had  an  interview  with 
Stowe,  in  which  Stowe  informed  the  defendant  that  said  deed  had 
been  recorded  ;  but  that  if  the  plaintiff  would  consent  to  give  u}> 
the  notes,  Stowe  would  return  to  the  plaintiff  his  deed,  and  would 
at  his  own  expense,  reconvey  to  the  plaintiff,  and  procure  the  re- 
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ooDvejance  to  be  duly  recorded  at  Washington ;  that  this  propo- 
sition was  soon  afterwards  communicated  to  the  plaintiff  by  the 
defendant,  and  the  plaintiff  replied  that  he  did  not  care  anything 
about  the  deed  or  a  reconveyance,  and  that  the  defendant  might 
give  up  the  notes  to  Stowe.  Tlie  plaintiff's  testimony  tended  to 
show  that  this  communication  was  not  made  to  him,  and  that  he 
did  not  direct  the  giving  up  of  the  notes.  It  further  appeared 
that  the  defendant  offered  to  return  to  the  plaintiff  the  three  notes 
so  executed  and  delivered  by  Stowe  to  the  plaintiff,  as  aforesaid, 
in  their  said  mutilated  condition,  but  with  the  full  name  of  Stowe 
restored,  and  also  at  the  same  time  offered  to  deliver  to  the  plaintiff 
the  three  new  notes  made  by  Stowe  as  aforesaid,  but  that  the  plain- 
tiff declined  to  accept  them.  As  respects  the  time  when  this  offer 
was  made,  the  testimony  was  conflicting  ;  that  on  the  part  of  the 
defendant  tending  to  show  that  it  was  made  previous  to  the  com- 
mencement of  this  suit ;  that  on  the  part  of  the  plaintiff  tending 
to  show  that  it  was  a  few  days  afterwards. 

At  the  time  of  the  offer  by  the  defendant  to  return  and  deliver 
said  notes  as  aforesaid,  the  parties  were  together  in  the  same 
room,  bui  were  twenty  feet  apart,  and  the  defendant  held  the 
notes  in  his  hand,  but,  the  plaintiff  refusing  to  accept  them,  they 
were  not  presented  to  nor  taken  by  him  ;  and  his  uncontradicted 
testimony  tended  to  show  that  be  was  not  aware  of  any  mutila- 
tion of  the  original  notes,  nor  of  the  execution  by  Stowe  of  the 
new  ones,  until  he  was  informed  thereof  during  the  trial. 

The  testimony  on  the  part  of  the  defendant  tended  to  show  that 
although  Stowe  had  some  property  which  was  subject  to  attach- 
ment at  the  time  of  the  maturity  of  said  notes,  he  resolved,  on*^ 
discovering  the  fraud  practiced  upon  him  as  aforesaid,  that  he 
would  not  pay  the  notes,  nor  have  any  visible  attachable  property 
in  his  hands ;  and  that,  accordingly,  he  had  ever  since  kept  his 
property  so  invested  and  concealed  that  it  could  not  be  reached 
by  attachment.  The  plaintiff's  testimony  tended  to  show  that 
while  the  defendant  held  said  notes,  there  was  a  time  when  a  por- 
tion of  the  amount  of  said  notes  might  possibly,  by  sufficient  vig- 
ilance, have  been  secured  by  attachment. 

The  plaintiff  requested  the  court  to  charge  the  jury, 
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1.  ^^  That  if  they  find  that  the  plaintiff  made  a  demand  of  the 
defendant,  at  Cambridge,  for  said  notes,  and  also  find  that  the 
defendant  neglected  and  refused  to  deliver  said  notes  to  the  plain- 
tiff at  that  time,  or  within  a  reasonable  time  thereafter,  then  the 
court  should  tell  the  jury  that  such  a  neglect  aad  refusal  was  evi- 
dence from  which  they  might  find  a  conversion  of  said  notes,  unless 
they  find  said  defendant  had  authority  to  surrender  said  notes,  if 
the  case  was  made  out  in  other  respects. 

2.  ^^  That  if  the  jury  find  that  the  plaintiff  made  demand  of 
the  defendant  at  Wires's,  in  Underbill,  for  said  notes,  and  also 
find  that  the  defendant  neglected  and  refused  to  deliver  said  notes 
to  the  plaintiff  at  that  time,  or  within  a  reasonable  time  thereaf- 
ter, as  plaintiff's  tt:stimouy  tended  to  show,  then  the  court  should 
tell  the  jury  that  such  a  neglect  and  refusal  was  evidenco  from 
which  they  might  find  a  conversion  of  said  notes,  unless  they 
found  that  said  defendant  had  authority  to  surrender  said  notes, 
the  case  being  made  out  in  other  respects. 

3.  "  That  if  the  jury  find  that  said  right  to  said  patent  thill- 
couplings  and  the  territory,  was  sold  and  deeded  to  said  Stowe, 
and  said  $500  paid,  and  said  three 'notes  obtained  from  Stowe 
through  the  fraudulent  representation  of  the  plaintiff,  as  the  de- 
fendant's evidence  tends  to  show,  and  they  also  find  that  after  said 
notes  were  thus  obtained,  said  Stowe  was  fully  informed  of  said 
fraudulent  representation,  and  of  all  the  fraud  that  was  committed 
in  the  said  sale,  and  in  obtaining  said  notes,  and  that  after  return- 
ing home  to  Vermont,  the  said  Stowe  agreed  with  the  plaintiff  for 
the  plaintiff  to  go  to  Massachusetts  and  make  sale  of  the  right  in 
Massachusetts  and  Connecticut,  and  endorse  on  said  notes  one 
third  of  the  profits,  as  the  plaintiff's  evidence  tended  to  show,  and 
pursuant  to  that  agreement  the  plaintiff  did  go  to  Worcester,  Mas- 
sachusetts, and  made  sale  of  Worcester  county,  and  had  $100, 
one  third  of  the  profits,  endorsed  on  the  notes,  as  the  plaintiff's 
evidence  tended  to  show, — that  that  would  be  a  ratification  of  the 
contract,  and  a  waiver  of  any  right  to  rescind  the  contract  on  ac- 
count of  any  fraud  or  misrepresentation  in  the  trade  in  obtaining 
the  notes. 

4.  ^'  That  the  measure  of  damages  was  prima  facie  the  face 
of  the  notes." 

Except  as  hereinafter  stated,  the  court  omitted  so  to  charge, 
and  upon  the  points  embraced  in  said  requests,  the  court  charged 
as  follows : 

If  the  notes  in  question  were  surrendered  by  the  defendant  to 
Stowe,  wrongfully,  aud  without  authority  from  the  plaintiff,  the 
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snrrender  was  itself  a  conversion  of  the  notes  by  the  defendant, 
and  entitles  the  plaintiff  to  recover,  without  proof  of  a  demand 
upon  the  defendant  for  the  notes.  But  even  if  a  demand  were 
necessary  in  order  to  perfect  the  plaintiff's  right  of  action,  neither 
the  demand  which  was  made  at  Cambridge^  nor  the  one  which  was 
made  at  Underbill,  was  sufficient,  unless  at  the  time  of  the  mak- 
ing of  the  demand,  the  defendant  had  the  notes  with  him,  so  that 
he  could  deliver  them.  By  the  contract  under  which  the  notes 
were  received  by  the  defendant,  he  was  not  bound  to  seek  the 
plaintiff  for  the  purpose  of  delivering  them  to  him  ;•  and,  to  make 
a  demand  of  them  effectual  to  charge  the  defendant,  it  was  neces- 
sary that  it  should  have  been  made  either  at  the  defendant's  resi- 
dence, or  at  his  plac^  "f  business,  or  at  some  place  where  he  had 
the  notes  present,  so  that  he  could  surrender  them. 

It  is  claimed  on  the  part  of  the  plaintiff,  that  even  if  the  notes 
were  obtained  from  Stowe  through  the  fraud  of  the  plaintiff,  it 
was  necessary,  in  order  to  enable  Stowe  to  avail  himself  of  the 
fraud  as  a  defence  to  the  notes,  that  he  should,  on  discovering  the 
fraud,  or  within  a  reasonal)le  time  thereafter,  have  repudiated  the 
notes,  offered  to  restore  to  the  plaintiff  the  right  which  Stowe  ac- 
quired by  his  deed,  and  demanded  his  notes  and  money.  This 
is  so.  If,  after  Stowe  had  ascertained  that  he  had  been  de- 
frauded, he  did  not  sec  fit  to  take  advantage  of  the  fraud,  but 
concluded  to  go  on  with  his  contract,  and  sec  what  he  could  do 
with  the  patent,  and  to  abide  by  his  contract,  he  had  a  right  so  to 
do :  and  in  that  case,  the  plaintiff  would  have  a  right  to  hold  him 
to  his  bargain.  Upon  this  point,  the  evidence  tends  to  show  that 
when  Stowe  came  back  and  met  Powell  again,  as  he  did  about  the 
time  the  first  note  fell  due,  he  told  Powell  that  he  would  not  pay 
those  notes  ;  that  he  had  defrauded  him  in  respect  to  the  transac- 
tion, and  that  he  would  have  nothing  further  to  do  with  it ;  still, 
he  did  not  offer  to  return  the  deed,  and  did  not  tender  a  re-deed. 
It  appears  that  at  this  time  negotiations  were  entered  into  bo- 
tween  Stowe  and  the  plaintiff,  that  the  plaintiff  would  go  to  Mas- 
sachusetts and  see  what  he  could  do,  and  see  if  he  could  sell  the 
right,  and  Stowe  assented  to  it.  Powell  did  go  to  Massachusetts 
and  made  a  sale,  as  he  says,  and  got  some  money,  and  that  Stowe's 
interest  in  it  amounted  to  $100,  and  that  he  directed  that  amount 
to  be  endorsed  upon  these  notes  in  the  manner  spoken  of  in  the 
testimouy.  Nothing  further  passed  between  the  parties,  I  believe. 
II'  at  the  lime  these  parties  came  together,  and  Stowe  repudiated 
the  transaction,  and  refused  to  pay  the  notes  upon  the  ground 
that  he  had  been  defrauded  in  regard  to  it,  and  upon  Powell's 
representation  that  he  could  make  a  good  thing,  or  that  he  could 
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make  it  go  if  he  could  go  down  there  and  make  sales — get  the 
thing  started — and  Stowe  assented  to  his  going  down,  and  he  did 
go,  and  did  make  this  sale,  in  the  e;cpectation  that  something 
might  be  made  out  of  it,  and  returned,  and  nothing  farther  was 
said  between  Powell  and  Stx>we  in  regard  to  this  matter,  and  the 
thing  was  left  right  there,  Stowe  awaiting  the  result  to  see  what 
Powell's  operation  was  going  to  amount  to,  the  fact  that  he  waited 
until  Powell  made  these  efforts  to  see  whether  he  could  put  the 
thing  in  such  shape  that  it  would  be  a  paying  business,  and  result 
in  something,  and  did  not  then  repudiate  the  contract  for  that 
reason,  would  not  deprive  him  of  the  right  to  repudiate  it  subse- 
quently, after  Powell  had  made  his  effort  to  establish  the  thing 
and  make  it  a  paying  operation,  if  in  so  doing  he  failed  to  do  it, 
and  if  Stowe,  subsequently,  within  a  reasonable  time,  repudiated 
the  transaction,  and  offered  to  reconvey  the  right.  Whether  this 
thing  transpired  as  the  evidence  tqnds  to  show,  on  the  one  side 
or  on  the  other,  is  a  question  which  is  for  the  jury  to  settle  upon 
the  testimony.  If  the  jury  find  that  this  fraud  was  perpetrated, 
and  that  Stowe  simply  waited  the  effort  of  Powell  to  put  this  thing 
in  a  train  that  would  make  it  pay,  before  repudiating  it — gave 
Powell  that  opportunity,  and  Powell  made  the  effort  and  failed, 
and  Stowe  subsequently  repudiated  the  transaction  so  that  it  oper- 
ated as  a  repudiation,  the  plaintiff  cannot  recover  by  reason  of 
this  failure  to  repudiate  it  at  once,  if  he  delayed,  at  the  request 
of  Powell,  for  the  purpose  of  enabling  him  to  see  what  he  could 
do  in  the  way  of  showing  that  it  was  a  profitable  investment ; 
provided  he  subsequently  repudiated  the  transaction,  and  offered 
to  return  the  deed,  as  the  evidence  tends  to  show  was  done  through 
the  defendant. 

On  the  subject  of  damages,  the  jury  was  instructed  that  al- 
though the  plaintiff  could  have  maintained  an  action  on  the  mu- 
tilated or  new  notes  which  were  offered  to  him  by  the  defendant, 
as  the  testimony  tended  to  show,  and  although  he  could  have 
maintained  an  action  on  the  original  notes,  even  while  they  were 
in  Stowe's  hands  after  the  surrender  of  them  to  him  by  the  de- 
fendant, if  the  surrender  was  unauthorized  and  wrongful,  this 
would  constitute  no  defence  to  this  action  ;  because,  in  the  pros- 
ecution of  such  suits,  the  plaintiff  might  be  embarrassed,  and 
subjected  to  expense  and  inconvenience  in  making  his  proof.  But 
the  fact  that,  as  matter  of  law,  he  could  maintain  such  suits,  was 
proper  to  be  considered  by  the  jury  in  estimating  the  damages, 
if  the  jury  should  find,  under  the  instructions  of  the  court,  that 
the  plaintiff  was  entitled  to  recover  at  all.  So,  too,  that  the  pe- 
cuniary circumstances  of  Stowe  was  a  proper  matter  for  the  coih 
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sideratioQ  of  the  jury  in  assessing  damages.  If  he  was  insolvent, 
and  nothing  could  have  been  collected  of  him,  this  would  go  in 
mitigation  of  damages ;  but,  if  the  case  was  made  out  i^  other 
respects,  the  plaintiff  would  still  be  entitled  to  nominal  damages, 
at  least. 

The  rules  of  law  laid  down  in  the  charge  as  above  recited,  were 
suitably  explained  and  illustrated  ;  and  the  charge  upon  all  other 
points  involved  in  the  case,  was  correct  and  satisfactory. 

To  the  omission  of  the  court  to  charge  as  requested,  so  far  as 
there  was  such  omission,  the  plaintiff  excepted. 

L.  F.  Wilbur  and  Henry  Ballard^  for  the  plaintiff. 

The  first  and  second  requests  of  the  plaintiff  should  have  been 
complied  with.  The  refusal  and  neglect  of  the  defendant  to  de~ 
liver  the  notes  to  the  plaintiff  at  the  time  of  the  demand,  or  within 
a  reasonable  time  thereafter,  was  evidence  of  their  conversion. 
A  demand  at  his  residence  or  place  of  business,  was  not  necessary, 
to  make  it  the  duty  of  the  defendant  to  deliver  the  notes  to  the 
plaintiff.  Gragg  v.  flwH,  41  Vt.  217  ;  Magee  v.  Scott^  9  Cush. 
148.  Even  if  it  was  the  duty  of  the  plaintiff  to  make  a  demand 
for  the  notes  at  the  defendant's  residence  or  place  of  business,  the 
defendant  not  having  put  his  neglect  or  refusal  to  deliver  them 
on  that  ground,  and  saying  that  he  had  surrendered  them  to 

• 

Stowe,  precludes  him  from  setting  up  the  defence  of  a  want  of  a 
demand  at  the  defendant's  residence  or  place  of  business.  Alhee^ 
admr.  v.  Cole^,  39  Vt.  319.  If  what  the  plaintiff  said  to 
the  defendant  on  the  occasion  of  the  demand  at  Wires's,  "  The 
quicker  you  get  them  and  give  them  up  to  me  the  better,"  was  a 
waiver  of  any  previous  conversion  of  the  notes,  as  the  court 
charged  it  was,  then  the  charge  that,  "  if  the  defendant  wrong- 
fully and  without  authority  surrendered  the  notes,  that  was  itself 
a  conversion  of  them,  and  entitled  the  plaintiff  to  recover  with- 
out proof  of  a  demand,"  would  not  cure  the  error  in  charging 
'^  that  the  demand  at  Wires's  was  insufficient,  unless  the  defend- 
ant had  then  the  notes  with  him." 

The  plaintiff,  by  his  third  request,  asked  for  a  specific  charge 
based  on  a  state  of  facts  that  the  evidence  tended  to  show,  and 
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the  charge  should  have  been  given  substantially  as  asked  for,  if  it 
embodied  a  sound  proposition  of  law.  The  court  omitted  to  com- 
ply with  that  request  in  terms  or  in  substance. 

A  party  to  a  contract  cannot,  after  having  been  fully  inforaied 
of  all  the  facts  that  constitute  such  a  state  of  things  as  would  en- 
title him  to  rescind  a  trade,  afterwards  endeavor  to  reap  further 
advantages  under  the  contract,  and,  failing  to  make  much  by 
standing  to  the  trade,  as  be  was  in  hopes  to,  then  rescind.  The 
party  wishing  to  rescind  must  act  promptly  when  informed  of  the 
fraud.  Downer  v.  Smithy  32  Vt.  1 ;  Matteson  v.  Holt  ^  Haay 
kirn,  46  Vt.  336;  5  U.  S.  Dig.  35,  §168;  10  Shep.  35;  12 
Barb.  641 ;  14  lb.  594 ;  17  Cal.  380. 

If,  after  the  trade  was  made  and  the  notes  given,  Stowe  was 
fully  informed  of  the  fraud,  and  after  that,  he  agreed  and  con- 
sented to  have  the  plaintiff  go  to  Massachusetts  and  make  sale  of 
the  patent,  and  have  one  third  of  the  profits  that  might  be  real- 
ized from  any  sales  that  the  plaintiff  might  succeed  in  making,  en- 
dorsed on  the  notes,  and  the  plaintiff  accordingly  did  go,  and 
made  sale  of  Worcester  county  and  realized  $300  therefrom,  and 
had  $100  endorsed  on  the  notes,  that  would  be  a  clear  ratification 
of  the  trade,  and  would  put  Stowe  in  a  position  that  he  would 
not  be  entitled  to  rescind  the  trade  on  account  of  the   fraud. 
Downer  v.  Smithy  supra,,  and  cases  ihere  cited  ;  Hadley  v.  Sou^fe^ 
32  Vt.  179;  Harrington  v.  Lee,  33  Vt.  249  ;    Mallory  v.  Leach, 
35  Vt.  156  ;  Kingdey  v.  Wallw,  2  Shep.  57  ;  Ragan  v.  Gaither, 
11  Gill  &  J.  472  ;  10  Humph.  577  ;  12  U.  S.  Dig.  226,  §  103  ; 
Masaon  v.  Bovel,  1   Denio,  69  ;    Negley  v.  Lindsay,,  67  Penn.  (5 
American)  427  ;  James  v.  Emery,  AQ  N.  H.  348  ;  Hilliard  Sales, 
317,  319  ;  Huffman  et  al,  v.  Nolle  et  al.  6  Met.  74  ;  Hunt  v.  Silk^ 
5  East,  449  ;  20  How.  150. 

It  was  error  for  the  court  to  omit  to  charge  in  accordance  with 
the  plaintiff's  fourth  request.  In  an  action  of  trover  to  recover 
for  notes  executed  by  persons  other  than  the  defendant,  when  a 
conversion  of  the  notes  is  proved,  the  measure  of  damages  is, 
prima  fadey  the  face  of  the  notes.  Rabbins  v.  Packard,,  31 
Vt.  570. 
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A,  C.  Dixon  and  E,  R.  Hard^  for  the  defendant. 

Previous  to  either  of  the  demands  by  the  plaintiff  upon  the  de- 
fendant for  a  return  of  the  notes,  they  had  confessedly  been  sur- 
rendered to  Stowe  by  the  defendant.  If  this  surrender  was 
onanthorized  by  the  plaintiff,  as  his  testimony  tended  to  show,  it 
was,  of  itself,  a  conversion  of  the  notes  by  the  defendant,  and  no 
demand  was  necessary.  If  the  surrender  was  authorized  by  the 
plaintiff,  as  the  defendant's  testimony  tended  to  show,  no  subse- 
quent demand  upon  him  could  create  a  cause  of  action.  The 
plaintiff's  first  and  second  requests  were,  therefore,  wholly  im- 
fiertinen^  and  immaterial,  and  the  court  would  have  been  justified 
in  wholly  omitting  to  notice  them.  And  even  an  erroneous  charge 
upon  this  point,  would,  by  reason  of  its  immateriality,  constitute 
no  proper  ground  for  reversing  the  judgment.  Learned  v.  Bel- 
lows, 8  Vt.  79  ;  Houghton  v.  Slack,  10  Vt.  520  ;  Fullam  v.  God- 
dard,  42  Vt.  162 ;  5  Pet.  185  ;  14  Wal.  374,  417,  569  ;  10  Wal. 
528.  But  if  a  proper  demand  would  have  been  effectual  for  any 
purpose,  a  demand  at  Cambridge  or  Underbill,  when  the  notes 
were  not  present,  could  have  no  effect  upon  the  plaintiff's  right 
to  recover. 

The  plaintiff's  third  request  was  properly  denied,  and  the 
charge  upon  the  point  therein  embraced  was  correct.  If,  on  dis- 
covery by  Stowe  of  the  fraud,  and  his  repudiation  of  the  contract, 
the  plaintiff,  as  he  himself  testified,  proposed  to  make  further 
personal  efforts  to  dispose  of  Stowe's  right  in  the  patent,  and 
Stowe  assented,  in  the  belief  or  hope  created  by  the  plaintiff's 
assurance,  that  the  purchase  by  Stowe  could  thus  be  made  advan- 
tageous to  him,  his  delay  in  rescinding,  thus  caused,  did  not  de- 
prive him  of  the  right  to  rescind  afterwards 

As  the  jury  did  not  reach  the  question  of  damages,  the  question 
presented  by  the  plaintiff's  fourth  request  is  wholly  immaterial 
here;  and  if  it  was  not  so,  the  plaintiff 's  exception  upon  this  point 
would  be  unavailing,  because  the  notes  having  been  partially  paid, 
the  measure  of  damages  was  not,  ''^  prima  fade^  the  face  of  the 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  J.     The  plaintiff  having  obtained  letters  patent  for 
an  improved  thill-coupling,  conveyed  to  C.  B.  Stowe  one  third  of 
the  right  for  Massachusetts  and  Connecticut,  for  the  consideration 
of  $500  cash,  and  three  $500  notes  signed  by  said  Stowe.    The 
plaintiff  delivered  said  notes  to  the  defendant,  December  5th,  1867, 
and  took  his  accountable  receipt  therefor.     Stowe  refused  to  pay 
the  notes  on  the  alleged  ground  that  the  sale  to  him  of  the  patent 
right,  was  effected  by  the  fraud  of  the  plaintiff,  and  notified  the 
plaintiff  that  he  would  have  nothing  further  to  do  with  the  patent. 
The  plaintiff  offered  to  make  an  effort  himself  to  make  sales  of 
the  same  in  Massachusetts,  and  did  make  a  sale  in  Worcester  for 
$300,  and  endorsed  $100  of  such  avails  on  Stowe's  notes.     The 
defendant's  testimony  tended  to  show  that  the  plaintiff  went   to 
Massachusetts^  to  effect  such  sale,  of  his  own  motion  and  at  his 
own  risk ;  and  when  he  returned  Stowe  still  insisted  that  the  sale 
should  be  rescinded  for  the  fraud  of  the  plaintiff,  and  again  re- 
fused to  pay  the  notes,  and  demanded  the  return  of  the  8500, 
which  he  had  paid  towards  the  purchase.     The  letter  of  the  plain- 
tiff  to  the  defendant  of  February  24th,  together  with  the  parol 
evidence,  tends  strongly  to  prove  that  plaintiff  authorized  defend- 
ant to  surrender  the  notes  to  Stowe  in  rescission  of  the  contract. 

I.  The  court  charged  the  jury  that  if  the  defendant  surren- 
dered the  notes  to  Stowe,  without  authority,  it  was,  of  itself,  a 
conversion  of  the  notes.  If  he  was  authorized  to  surrender  the 
notes,  then  the  plaintiff  would  be  concluded  by  it,  and  defendant 
would  not  be  required  to  respond  to  any  demand,  whether  prop- 
erly or  improperly  made. 

II.  We  think  that  the  charge  of  the  court  was  reasonable  and 
just,  as  to  the  bearing  of  plaintiff's  effort  to  make  sales  in  Massa- 
chusetts. If,  at  plaintiff 's  instance,  Stowe  acquiesced  in  plaintiff's 
going  to  Massachusetts,  and  after  his  effort  and  return,  Stowe  still 
insisted  that  the  contract  should  be  rescinded  for  fraud,  Stowe 
should  not  be  prejudiced  by  such  delay,  occasioned  by  the  plaintiff. 
The  rights  of  the  parties  were  suspended  to  await  the  result  of 
plaintiff's  experiment. 
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Under  the  charge  of  the  court,  the  jury  must  have  fouud  that 
after  the  plaintiff  )iad  made  his  effort  to  sell  the  patent  right, 
^^towc  demanded  a  rescission,  demanded  the  notes  and  money, 
which  had  been  paid,  and  oflFcred  to.reconvey  all  title  which  he 
had  received  from  the  plaintiff,  and  that  by  consent  of  the  plain- 
tiff the  defendant  surrendered  the  notes  to  Stowe.  This  consti- 
tuted a  full  defence  to  the  action. 

And  we  think  the  court  complied  substantially  with  plaintiif 's 
requests,  so  far  as  applicable  to  the  case,  as  made  by  the  proof. 
The  judgment  of  the  county  court  is  affirmed. 


William  G.  Shaw,  administrator  op  John  Gordon's  Estate, 

V.  James  Hallihan  and  wife. 

Liability  for  wrovfiful  Disposition  of  Effects  of  Deceused  Persons. 

Husband  and  Wife,     Torts  of  Wife. 

Whoever  wronefally  dispoMB  of  th«i  effeeta  of  a  dooeamd  penon,  wheUier  before  or  after 
letters  tettamentary  or  of  administration  are  ieranted,  is  liable  to  an  action  therefor 
by  the  ezeentor  or  administrator  when  appointed.  And  husband  and  wift  are  Jointly 
liable  in  tort,  for  the  wronKftil  disposition  of  suoh  effects  by  the  wife. 

• 

Case,  with  counts  in  trover.  The  plaintiff  introduced  evidence 
tending  to  show,  that  the  intestate  went  to  the  defendants'  house  to 
board  some  time  in  May,  1868,  and  carried  with  him  a  bedstead, 
bed  and  bedding,  and  some  other  articles  of  small  value ;  that  he 
was  taken  sick  early  in  July,  and  finally  died  there  on  the  lt5th  Of 
August  following ;  that  during  his  sickness,  the  defendant  Mrs.  Hal- 
lihan took  care  of  him,  and  had  the  principal  charge  of  his  business, 
had  the  custody  of  and  access  to  his  pocket-book,  frequently  took 
money  therefrom,  at  the  request  of  the  intestate,  to  pay  to  those  he 
was  owing,  Ac. ;  that  before  he  died,  she  drew  from  the  bank  $400 
of  his  money,  at  his  request,  some  of  which  was  paid  out  by  him,  or 
at  his  request,  before  he  died  ;  that  at  the  time  of  his  death,  said 
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articles  of  property  were  in  the  defendants'  house,  and  were  still 
there  at  the  time  of  trial ;  that  on  the  night  of  the  testator's 
death,  Mrs.  Hallihan  took  all  of  his  money  into  her  possession  ; 
that  she  paid  out  some  of  it  for  the  intestate's  funeral  expenses, 
and  kept  the  rest  in  her  possession  ;  that  after  the  plaintiff's  ap- 
pointment as  administrator,  and  before  the  commencement  of  this 
suit,  the  plaintiff  called  at  the  defendant's  house,  informed  them 
of  his  appointment,  and  demanded  whatever  property  the  intestate 
left.     Upon  this  point  the  plaintiff  testified  as  follows  : 

*'  1  went  to  the  door  and  met  this  Mrs.  Hallihan  in  the  front 
hall,  and  her  husb  •nd  came  into  the  front  hall  with  her.  I  asked 
her  if  Mr.  Jordan  died  there,  and  she  said  he  did.  I  asked,  I 
think,  how  long  he  was  sick,  and  she  said  four  or  five  weeks. 
Then  I  told  her  I  had  been  appointed  as  administrator  to  look  up 
his  affairs,  and  that  I  came  up  to  demand  whatever  property  he 
had  there  that  was  left.  I  said  tliat  if  there  were  any  claims,  they 
would  all  be  adjusted  against  his  estate  in  the  proper  way,  but  it 
was  my  duty  to  collect  together  the  property.  She  said  in  the 
first  place  that  there  wasn't  anything  of  his  there.  I  asked  her  if 
there  wasn't  any  money.  She  said  she  didn't  know  anything 
about  any  money,  and  she  was  very  cross,  and  repelled  all  my 
inquiries.  She  stood  in  the  door-way,  so  that  I  did  n't  go  in  any 
further  then  just  at  the  front  door.  She  denied  knowing  anything 
about  any  money,  and  then  said  I,  '  Did  n't  he  have  some  house- 
hold effects  ?  '  She  said, '  I  don't  want  to  talk  with  you  any  more ; 
I  don't  know  anything  about  his  property.'  Said  I,  '  Didn't  he 
have  a  bed  and  some  bedding  ? '  '  Yes,'  said  she, '  he  had  a  bed.' 
I  asked  her  if  he  had  any  more  things,  and  she  said  she  wouldn^t 
answer  any  more  questions,  and  turned  away  from  me.  Her  hus- 
band volunteered  to  say  something  in  connection  with  the  matter 
while  we  were  talking;  but  she  told  him  to  shut  up  his  head,  it 
wasn't  any  of  his  business ;  and  he  subsided." 

'  The  plaintiff  also  introduced  evidence  tending  to  show  that  the 
plaintiff's  attorney  made  demand  of  both  the  defendants  for  the 
property  and  money,  before  the  commencement  of  this  suit,  and 
that  Mrs.  Hallihan  refused  to  deliver  the  same  ;  that  on  this  oc- 
casion Mrs.  Hallihan  was  loud  and  boisterous,  and  when  her  hus- 
band attempted  to  speak  in  the  matter,  told  him  to  shut  his  head, 
and  called  him  an  old  fool.  This  suit  was  brought  to  recover  for 
the  property  and  money  aforesaid.     When  the  plaintiff  rested, 
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the  defendants'  council  claimed  that  upon  the  proof,  the  plaintiff 
was  not  entitled  to  recover,  and  the  court,  at  the  April  term, 
1873,  PiERPOiNT,  Ch.  J.,  presiding,  so  held,  pro  forrna^  and  di- 
rected a  verdict  for  the  defendants ;  to  which  the  plaintiff  ex- 
cepted. 

Wm.  G,  Shaw  and  JT.  H.  Talcott^  for  the  plaintiff. 

The  court  erred  in  holding  that  the  plaintiff  was  not  entitled  to 
recover  against  both  or  either  of  the  defendants ;  and  the  case 
should  have  been  submitted  to  the  jury.  The  rule  of  law  is, 
that  where  the  wrong  or  injury  complained  of  was  committed 
by  the  wife  in  the  absence  of  the  husband,  the  wife  is  really  the 
offending  party,  while  the  husband  is  liable  by  reason  of  cov- 
erture, and  in  such  case  the  husband  and  wife  should  be  joined  ; 
while,  if  the  act  complained  of  was  committed  by  the  wife  iu 
the  presence  of  the  husband,  prima  facie^  the  husband  alone 
is  liable,  for  the  law  will  presume  coercion  on  the  part  of  the 
husband ;  but  this  presumption  may  be  rebutted  by  facts  show- 
ing that  the  wife  was  the  more  active  party,  or  that  the  husband 
being  present  was  incapable  of  coercion,  or  that  the  wife  was  the 
stronger  of  the  two.  When  these  other  facts,  tending  to  show 
the  participation  of  the  wife  in  the  tort,  and  which  tend  to  rebut 
such  presumption  of  coercion,  exist,  it  is  a  question  for  the  jury 
to  determine  whether  or  not  such  presumption  of  coercion  is  over- 
come. Carlton  v.  Haytvoody  49  N.  H.  J]14 ;  Marshall  v.  OakeSy 
51  Me.  311 ;  vSch.  Dom.  Rel.  103  ;  1  Russell  Crimes,  22,  n.  g; 
1  Chit.  PL  93  ;  Fohom  v.  Manchester  jf  wife,  11  Cush.  334. 

There  was  some  evidence  in  this  case  tending  to  show  that  Mrs. 
Hallihan  was  the  more  active  party  in  the  appropriation  of  the 
property  of  the  plaintiff's  ictestate  ;  that  she  paid  out  Jordan's 
money  after  his  death ;  that  she  had  control  of  his  property  when 
he  was  living,  and  took  charge  of  it  after  his  death  ;  that  she  had 
full  and  exclusive  control  of  his  estate,  and  all  business  relating 
to  it,  as  far  as  these  defendants  were  concerned  ;  and  that  she  re- 
garded any  interference  on  the  part  of  her  husband  as  imperti- 
nent and  unbecoming  in  him,  and  that  she  considered  it  none  of 
her  husband's  business.     It  should  have  been  left  to  the  jury  to 
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say  whether  or  not  Mrs.  Hallihan  was  coerced  in  this  matter  ;  and 
if  the  jury  had  found  the  active  participation  of  the  wife  in  the 
alleged  wrongful  and  fraudulent  conversion  of  the  plaintiff's 
goods  and  money  to  the  use  of  both  the  defendants,  or  to  her  own 
use,  then  the  defendants  would  have  been  jointly  liable. 

Later  cases  have  fully  settled  and  declared  this  principle,  that 
for  the  joint  fraud,  tort,  or  criminal  act  of  the  husband  and  wife, 
when  the  circumstances  are  such  as  to  rebut  the  presumption  of 
the  coercion  of  the  husband,  both  piay  be  jointly  held  liable 
civilly  or  criminally.     Carlton  v.  Hat/wood^  supra, 

Henry  Ballard  and  E.  It.  Hard^  for  the  defendants. 

There  being  no  pretence,  either  in  the  declaration  or  in  the 
testimony,  of  any  wrongful  act  on  the  part  of  the  defendants,  or 
either  of  them,  in  obtaining  possession  of  the  property,  nor  of 
any  abuse  of  it  by  either  of  them,  the  question  is,  did  anything 
occur  on  the  occasions  of  the  alleged  demands  by  the  plaintiff,  or 
by  his  attorney,  which  entitles  the  plaintiff  to  recover  against 
either  of  the  defendants  ?  There  was  no  testimony  tending  to 
show  any  tortious  act  on  the  part  of  Mr.  Hallihan.  Although 
there  was  no  evidence  of  any  personal  interference  on  his  part 
with  any  of  Jordan's  effects;  still,  in  legal  effect,  they  were, 
while  at  his  house,  in  his  possession,  and  not  in  the  possession 
of  his  wife ;  and  this  possession  being  lawful,  he  can  be  made 
chargeable,  only  by  proof  of  some  unlawful  use  or  treatment  of 
the  property,  or  of  a  refusal,  upon  a  proper  demand  on  AiV/i,  to  give 
it  up ;  and  there  was  no  evidence  whatever  of  either. 

Nor  did  the  testimony  tend  to  prove  any  act  on  the  part  of  Mrs. 
Hallihan  which  subjects  her  to  liability  in  this  action.  As  before 
said,  the  property,  in  legal  contemplation,  was  not  in  her  posses- 
sion, but  it  was  in  the  possession  of  her  husband  ;  her  refusal, 
therefore,  to  surrender  it,  constitutes  no  cause  of  action.  2  Bill- 
iard Torts,  511.  But  allowing  that  her  refusal  to  surrender  the 
property  was  tortious,  the  tort  having  been  committed  in  the  pres-^ 
ence  of  her  huahand^  no  recovery  can  be  had  against  her.  Sch. 
Dom.  Rel.  102-3 ;  Reeve  Dom.  Rel.  226  ;  2  Kent  Com.  (8th  ed.) 
133.    To  entitle  to  a  recovery  upon  evidence  of  a  demand  and 
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refasal  simply,  it  must  appear  that  the  property  demanded  was  in 
the  possession  and  subject  to  the  control  of  the  party  upon  whom 
the  demand  was  made.  Rice  v.  Clarky  8  Vt.  109 ;  Knapp  ^  War- 
den V.  Winchester^  11  Vt.  351  ;  Yale  v.  Sanders  et  al.  16  Vt.  243. 
In  Isaac  v.  Clarkj  cited  in  2  Suund.  PI.  &  Ey.  194,  it  was  held 
that,  ^*  ir  goods  are  delivered  to  husband  and  wife,  no  action  of 
detinue  lies  against  them  both  for  these,  but  against  the  husband 
alone  ;  *'  because,  per  Doddridge,  J.,  "  the  wife  cannot  detain.'' 

The  opinion  of  the  court  was  delivered  by 
Wheeler,  J.  The  husband  is  liable  with  the  wife  for  her  torts, 
but  she  is  not  liable  for  his  torts,  unless  they  are  her  torts  also. 
This  action  being  against  both  husband  and  wife,  for  tort,  can  only 
be  maintained  for  some  tort  of  the  wife.  The  conversion  of  prop- 
erty to  use  merely  by  the  wife,  is  to  the  use  of  the  husband,  and 
not  of  herself.  Salk.  114 ;  2  Wms.  Saund.  47  i.  The  mere  de- 
tention of  property  wrongfully  by  her,  is  not  her  tort,  but  her 
husband's.  2  Greenl.  Ev.  §647.  This  appears  from  the  fact 
that  the  action  of  detinue^  the  gist  of  which  was  wrongful  deten- 
tion, could  be  maintained  against  the  husband  only.  1  Chit.  PI. 
82 ;  Bac.  Ab.  Lit.  Detinue,  A.  Where  the  conversion  is  by  destruc- 
tion of  the  property  by  her,  she  may  be  held  with  her  husband. 
KeywoHh  v.  Hill,  3  B.  A  Aid.  685 ;  2  Roper  Hus.  &  Wife,  77. 
Or  by  consumption  by  her ;  as,  ''  suppose  she  were  to  take  my 
sheep  and  eat  them."  Buller  N.  P.  46.  According  to  these  prin- 
ciples, the  wife  cannot  he  held  liable  for  the  articles  of  specific 
property  nor  for  the  money  merely  detained  and  kept  from  the 
plaintiff  by  the  defendants.  But  the  appropriation  or  payment 
of  money,  as  it  had  no  ear-marks,  and  circulates  as  currency, 
would  be  equivalent  to  destruction  or  consumption  of  it  in  respect 
to  the  person  entitled  to  it.  Such  disposition  of  it  could  be  made 
by  the  wife  independently  of  the  husband,  and,  if  unlawful,  would 
constitute  a  tort  of  hers,  for  which  both  would  be  holden.  The 
evidence  in  this  case  tended  to  show  an  appropriation  and  pay- 
I  ment  by  the  wife  of  money  left  by  the  intestate  at  his  decease, 

\  and  that  she  paid  part  of  it  for  the  funeral  expenses.     Probably, 

i  it  was  unavoidably  necessary  for  the  husband  to  provide  for  the 
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burial  of  the  body  of  the  iptestate,  beiug  at  his  house,  as  therc 
was  no  administrator  to  do  it  in  proper  season,  and  there  appears 
to  have  been  no  relative  who  would  do  it.    The  expenses  of  the 
burial  would  constitute  a  claim,  preferred  above  all  others,  against 
the  estate.     Gren.  Sts.  ch.  53,  §34.     But  the  defraying  of  them 
out  of  the  effects  would,  at  common  law,  make  the  person  so 
meddling  an  executor  de  son  tort.     Bac.  Ab.  Lit.  Exrs.  &  Admrs. 
B.  3.     And  it  would  be  wrongful  and  remain  eo,  unless  the  per- 
son should  become  executor  or  administrator  rightfully.     2  Redf. 
Wilis,  ch.  1,  §  2,  and  note  6.    The  liability  of  an  executor  de  son 
torty  was  enforced  by  suit  against  him  as  if  he  was  rightful  exec- 
utor.   The  system  of  settling  estates  by  proceedings  in  the  probate 
courts,  in  this  state,  has  so  superseded  common-law  remedies  as  to 
prevent  maintaining  actions  against  executors  or  administrators, 
otherwise  than  to  enforce  the  proceedings  in  the  probate  court. 
Boyden  v.    Ward^  admr.  38  Vt.  628.     Perhaps  a  common-law 
action   could  not  be  maintained  any  more  against  a  wrongful, 
than  against  a  rightful,  executor;  and  so  there  may  net  be  any 
remedy  against  a  person  who  wrongfully  intermeddles  with  the 
effects  of  a  deceased  person,  other  than  by  action  in  favor  of  the 
proper  executor  or  administrator  when  appointed.    2  Redf.  Wills, 
ch.  1,  §  2,  note  6.     But  that  question  is  not  material,  nor  passed 
upon  now.     It  seems  to  be  settled  that  any  one  wrongfully  dis- 
posing of  such  effects,  before  or  after  lettei-s  testamentary  or  of 
administration,  is  liable  to  an  action  therefor  by  the  executor  or 
administrator  when  appointed.     Plow.  275 ;   Toiler,  Exrs    48 ; 
Mafiwelly  admr,  v.  Briggs,  17  Vt.  176.     Hence,  the  defendants 
may  be  held  liable,  as  well  for  the  money  paid  by  the  wife  for 
funeral  expenses  of  the  intestate,  as  for  that  appropriated  by  her 
otherwise.     The  pro  forma  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded. 
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H.  K.  Thurbeb  &  Co.  V.  The  Town  op  Ricbmond. 

Replevin  of  Intoxicating  LiqTior.      Replevin  Bond,     Oen,  Sts, 

ch.  94,  §§  40,  41.     lb.  eh.  35,  §  13. 

Tfa«  provisionB  of  ^^40,  41,  oh.  94,  of  the  Oen.  8t8.,  reUtioK  to  the  repleyiii  of  liqaor 
Mfsed  by  mo  ofDcer  u  intoxloatiDg,  do  not  dispenBo  with  the  neoenity  of  *  replevin 
tMMid  in  nieh  oases,  as  required  in  other  cases  of  replevin. 

The  replevin  of  liqaor  seized  on  complaint  and  warrant  as  intoxioatinn:,  is  of  that  olat^s 
of  replevin  provided  for  in  §  13,  eh.  35,  of  the  Gen.  8ts. ;  and  a  bond  lllce  that  required 
in  replevin  by  a  defendant,  of  goods  attached  on  mesne  process,  is  not  proper  in  such 


Id  replevin  for  liqaor  seised  as  aforesaid,  where  the  action  was  dismissed  fbr  want  of  a 
proper  replevin  bond,  it  was  keldy  that  the  defeniant  was  entitled  to  a  judgment  for  a 
return  of  the  property,  with  damages  for  the  taking  thereof  by  the  replevin,  and  to 
an  order  that  the  replevying  ofBcer  return  the  property  to  the  defendant,  at  the  plaoe 
whence  he  took  it. 


Replettn  for  a  quantity  of  intoxicatiDg  liquor  belonging  to 
the  plaintiffs,  and  detained  by  the  defendant  by  virtue  of  a  com- 
plaint and  warrant  for  search  and  seizure  issued  against  the  Gen* 
tral  Vt.  Railroad  Co.  The  writ  commanded  the  ofiScer  to  deliver 
said  liquor  to  himself,  and  to  keep  the  same  in  his  possession 
until  the  final  determination  of  said  suit,  provided  a  sufficient 
bond  were  given,  in  the  penal  sum  of  double  the  value  of  the 
property  to  be  replevied,  with  sufficient  sureties,  conditioned  to 
prosecute  said  replevin  to  final  judgment,  and  pay  such  costs  and 
damages  as  the  defendant  should  recover  therein,  and  also  to 
return  said  property  in  case  such  should  be  the  final  judgment 
of  the  court.  The  declaration  alleged  that  said  town,  on  the  7th 
of  July,  1873,  at  the  freight  depot  in  said  Richmond,  seized,  at- 
tached, and  took  away  said  liquor,  &c.  The  bond  taken  and  re- 
turned by  the  officer,  was  conditioned  for  the  return  of  said 
property,  that  it  might  be  taken  on  an  execution  which  might  is- 
sue on  a  judgment  to  be  recovered  in  said  proceedings  on  com- 
])laint  and  warrant,  or  to  otherwise  discharge  such  judgment 
within  sixty  days  from  the  rendition  thereof;  and  was  not  condi- 
tioned for  the  payment  of  such  damages  and  costs  as  the  defend- 
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ant  should  recover  in  said  replevin,  nor  for  a  return  of  the  prop- 
erty in  case  such  should  be  the  final  judgment  of  the  c(^rt.  The 
writ  and  bond  were  dated  July  31, 1873.  The  defendant  moved 
to  dismiss  for  want  of  a  proper  bond,  and  for  damages  and  costs, 
and  a  return  of  the  property. 

The  court,  at  the  September  term,  1873,  Pierpoint,  Ch.  J., 
presiding,  sustained  the  motion  und  dismissed  the  action,  and  ren- 
dered judgment  for  the  defendant  to  recover  costs,  and  for  a  re- 
turn of  the  property,  and  ordered  that  the  replevying  officer  re- 
turn the  same  to  the  defendant,  at  the  place  whence  he  took  it. 
Exceptions  by  the  plaintifils. 


>,  for  the  plaintiffs. 


This  liquor  was  not  taken  from  the  hands  of  the  seizing  officer, 
nor  ''  from  his  possession."  The  writ  shows  that  it  was  taken 
from  the  town  of  Richmond.  Hence,  §§40  and  41,  ch.  94,  Gen. 
Sts.,  do  not  require  the  officer  serving  the  replevin  writ  to  keep 
the  liquor  in  his  possession.  He  is  not  required  to  keep  it  in  any 
case,  except  when  he  takes  it  from  the  posfteftsion  of  the  seizing 
officer.  The  order  of  return  was,  therefore,  erroneous.  It  was 
the  duty  of  the  officer  to  have  delivered  the  liquor  as  soon  as  re- 
plevied, to  the  plaintifis.  His  bond  was  his  receipt ;  and  if  not 
good,  it  was  his  own  fault,  and  trover  or  trespass  would  lie  against 
him,  if  the  bond  takeu  is  void.  BriggB  v.  CHeason^  29  Vt.  78  ; 
Driacoll  v.  Place,  44  Vt.  252.  If  §§  40  and  41  of  ch.  94  apply 
to  the  liquor  in  this  suit,  they  apply  ..o  it  into  whosever  hands  it 
may  go.  If  this  is  so,  as  far  as  this  case  is  concerned,  we  say 
holding  the  liquor  by  the  officer,  is  intended  as  a  substitute  for  the 
replevin  bond. 

As  to  damages,  the  defendant  is  not  entitled  to  any  if  the  case 
is  dismissed — and  to  only  nominal  damages  on  trial  of  the  merits  ; 
as  the  officer  holds  the  goods  as  much  for  the  defendant  as  for  the 
plaintiff. 

The  omission  to  take  a  bond  with  sufficient  sureties,  does  not 

invalidate  the  writ,  but  only  subjects  the  sheriff  to  an  action. 

Vaiden  v.  Bell,  3  Rand.  448 ;  Simonds  v.  Parker,  1  Met.  506. 

Then  if  the  defendant  in  replevin  at  common  law,  is  only  entitled 
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to  his  pledges  for  cost  the  same  as  in  other  actions,  what  is  the 
remedy  to  be  advanced  by  our  statute  ?  It  is  the  security  for  the 
return ;  and  the  law  provides  that  the  officer  shall  be  liable  to  the 
defendant  in  case  he  takes  no  bond,  or  an  insufficient  one.  Bank 
of  Middlehury  v.  Rutland^  33  Vt.  414.  The  bond  stands  in  lieu 
of  the  property.  Webster  v.  Price,  1  Root,  56  ;  Bruce  v.  Daven- 
port,  1  Root,  261.  The  officer  is  not  bound  to  follow  the  erro- 
neous directions  in  the  writ  Simonds  \ .  Parker,  supra  ;  Beid 
V.  Benty  43  Vt.  42.  It  was  an  erroneous  direction  in  the  writ,  to 
reqnire  the  officer  to  replevy  the  liquor,  and  hold  the  same  in  his 
possession  until  the  final  determination  of  the  replevin  suit. 

If  the  condition  of  a  bond  is  impossible  at  the  time  of  making 
it,  the  condition  alone  is  void,  and  the  bond  shall  stand  single.  2 
Bl.  Com.  (21  ed.)  840;  Broom  Leg.  Max.  168;  Co.  Lit.  :22r); 
Sanderson  v.  Coward,  15  M  &  W.  48  ;  Duvergier  v.  Felloivs,  2 
Bing.  265.  It  would  seem,  also,  that  if  a  person  covenants  to 
perform  an  act  which,  at  the  time  of  the  covenanting,  is  impossi- 
ble of  performance,  he  is  nevertheless  liable  in  damages  for  his 
breach.  Broom.  Leg.  Max.  225  ;  Lnffndl  v.  Constable,  7  A.  &  E. 
805  ;  1  Shep.  Touch.  164.  An  iriegulur  replevin  bond  is  not 
void.     Simonds  v.  Parker,  supra. 

This  bond  executed  is  good.  Its  condition  is  to  return  the  liquor 
when  it  is  legally  forfeited  to  the  tOivn  as  against  these  plaintiffs. 
The  sheriff  in  the  writ  is  commauJed  to  hold  possession  of  the 
liquor  until  the  final  decision  of  this  replevin,  and  if  the  40th 
and  41st  sections  of  ch.  94  apply  to  this  case,  it  was  not  nec- 
essary to  say  anything  about  the  return  of  the  property,  for  he  has 
DO  proj)erty  to  return — the  court  has  the  property  in  the  hands  of 
its  officer.  But,  on  the  other  hand,  if  those  sections  do  not  ap- 
ply to  this  case,  then  the  bond  is  such  as  the  statute  requires. 

Daniel  Egberts  and  Robert  Roberts,  for  the  defendant. 

This  is  a  case  of  replevin  of  the  third  class  specified  in  Gen. 
Sts.  ch.  36,  §  13.  The  bond  and  condition  are  prescribed  in  §  15, 
the  condition  to  be  as  prescribed  in  the  third  section.  By  ref- 
erence to  the  third  and  fourth  sections  of  this  chapter,  as  printed, 
it  is  evident  that  the  reference  intended  in  §  15,  was  to  the  second 
and  third  sections  ;  and  this  error  came  by  dropping  out  in  this 
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revision,  §  2  of  the  act  in  the  Comp.  Sts.  But  this  error  cannot 
mislead ;  for  the  reference  is  to  a  section  of  the  act  which  pre- 
scribes the  co7idition  of  the  bond,  which,  on  reference,  is  seen  to 
be  the  second,  and  not  the  third  section.  The  court  sanctioned 
the  reading  of  a  statute  against  its  ^^  plain  and  unambiguous 
words,"  in  Ryegat-e  v.  Wardaboro^  30  Vt.  746.  Much  more  may 
they  disregard  this  literal  error.  But  this  reference  to  the  third 
section  is  well  enough  as  it  stands,  for  the  third  section  itself  re- 
fci*s  to  the  second,  by  the  words  '*  Bxich  bondj^^  that  is,  the  bond 
with  such  condition  as  is  specified  in  §  2.  The  bond  taken  in  this 
case  was  such  only  as  is  prescribed  in  the  case  of  goods  attached 
on  mesne  process,  and  replevied  by  the  debtor.  That  is  not  a 
ifuit  at  all.  Green  v.  Holden,  35  Vt.  315.  And  such  bond  18 
inappropriate  to  this  case — furnishes  no  security  to  the  defendant 
— and  subjects  the  action  to  a  dismissal,  for  want  of  compliance 
with  the  condition  prescribed  by  the  statute  for  maintaining  it. 
Campbell  v.  Morey^  27  Vt.  576. 

The  order  made  upon  the  officer  for  a  return  of  the  goods,  is 
sanctioned  by  §26  of  the  same  statute.  Its  propriety  is  mani- 
fest from  the  fact  that  the  bond  given  furnished  the  defendant  no 
security  ;  that  the  property  remained  in  the  hands  of  the  officer  ; 
and  that  he  had  removed  it  to  a  distant  county. 

The  opinion  of  the  court  was  delivered  by 

WuEELRR,  J.  This  action  was  evidently  intended  to  be,  and  it 
is  considered  to  be,  an  action  of  replevin  of  the  class  provided 
for  in  §  13  of  the  chapter  on  replevin  in  the  general  statutes. 
Gen.  Sts.  ch.  35.  The  differeut  kinds  of  replevin  were  pi-ovided 
for  in  the  compiled  statutes  substantially  as  in  the  general  stat- 
utes. The  bond  in  this  class  of  replevin  was  required  by  §  16, 
and  described  by  reference  to  §  3  in  the  chapter  on  replevin  in 
the  compiled  statutes.  When  the  general  statutes  were  made, 
§  2  of  that  chapter  of  the  compiled  statutes  was  dropped  out,  so 
that  §§  3  and  16  of  the  compiled,  became  §§  2  and  15  of  the 
general,  statutes  ;  but  the  reference  back  to  preceding  sections 
was  not  changed  to  correspond  in  §  15.  This  discrepancy  was 
corrected  by  No.  65  of  the  Acts  of  1870,  p.  104.  Perhaps  §  15, 
without  the  amendment,  would,  by  fair  construction,  have  required 
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such  a  bond  as  was  described   in  §  2 ;  but,  whether  it  would  or 
not,  the  amendment  went  into  effect  long  before  the  writ  in  this 
ease  was  issued,  and  that  makes  the  requirement  explicit  and 
clear.     The   bond  taken  in  this  case  is  like  that  required  in  re- 
plevin brought  by  a  defendant,  of  goods  attached  on  mesne  pro- 
cess against  himself,  and  does  not  bind  the  obligors  for  a  return 
of  the  property  in  case  such  shall  be  the  final  judgment,  as  is 
provided  in  §2  in  respect  to  this  kind  of  replevin.     The  statutes 
in  relation  to  the  traffic  in  intoxicating  drinks,  treat  such  drinks 
when  kept  for  sale  contrary  to  law,  as  mischievous  and  danger- 
ous things ;  and  §§  40  and  41  of  the  chapter  on  that  subject.  Gen. 
Sts.  ch.  94,  appear  to  have  been  enacted   to  prevent  the  taking 
by  replevin  of  liquors  seized  on  complaint  for  being  so  kept,  and 
putting  them  l)eyond  reach  of  confiscation  or  destruction  before 
the  proceedings  for  condemnation  could  be  ended,  and  not  for  the 
purpose  of  changing  the  form  of  any  of  the  proceedings  in  re- 
plevin, ruilher  than  would  be  necessary  to  accomplish  that  result. 
The  mode  of  serving  the  writ,  so  far  as  the  disposition  of  the 
property  replevied  during  the  pendency  of  the  replevin  suit  was 
concerned,  was  changed.     But  the  requirements  as  to  bonds  were 
not  expressly  changed.     The  need  of  security  by  bond  for  a  re- 
turn of  the  property  replevied,  might  be  less  where  the  property 
was  required  by  law  to  be  kept  by  the  officer,  than  where  it  was 
to  be  delivered  to  the  plaintiff;  but  such  security  might  not  be 
wholly  useless  in  the  former  case,  and  it  cannot  be  presumed, 
without  any  enactment  providing  for  dispensing  with  it,  that  the 
legislature  intended  that  it  should  be  dispensed  with.     This  bond 
was,  therefore,  materially  defective,  and  this  defect  was  good 
cause  for  dismissing  the  suit.     Campbell  v.  Morey^  27  Yt  575  ; 
Bent  V.  ^en/,  43  Vt.  42. 

Upon  the  judgment  dismissing  the  action,  the  defendant,  as  the 
case  stood,  was  entitled  to  a  return  of  the  property.  Coilamer  v. 
Page  et  ah.  35  Vt.  387.  Where  the  property  replevied  is  deliv- 
ered to  the  plaintiff,  as  is  done  in  common  cases,  the  usual  judg- 
ment is  for  a  return  of  the  property  by  the  plaintiff,  who  has,  or 
is  supposed  to  have,  the  custody  of  the  property.  In  this  case 
the  writ,  whether^ properly  or  not  is  immaterial  to  this  question, 
commanded  the  officer  to  deUver  the  property  to  himself,  and  to 
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keep  it  until  final  action  should  be  had.  The  statute,  §40,  ch. 
94,  before  mentioned,  required  the  property  to  be  held  by  him 
until  the  final  determination  of  the  replevin  suit.  It  was  to  be 
presumed  that  he  had  done  his  duty  by  obeying  the  writ  and  the 
statute,  and  that  he  had  the  property  ready  to  be  disposed  of  by 
the  judgment  according  to  the  statute.  The  statute  required  it 
to  be  delivered  to  the  plaintifi"  if  the  judgment  should  be  for  him, 
otherwise  to  be  delivered  to  the  defendant.  The  statutes  of  re- 
plevin in  respect  to  the  judgment -in  such  a  case  are  very  broad. 
They  provide  that  "  upon  the  abatement,  dismissal,  nonsuit,  de- 
fault, or  trial  of  any  action  of  replevin,  the  court  shall  make  such 
order  for  the  return  or  restoration  of  the  goods  as  shall  be  just/' 
Ac.  Gen.  Rts.  ch.  85,  §26.  When  the  proceedings  showed  the 
goods  to  be  in  the  hands  of  the  officer,  and  both  the  law  and  the 
judgment  required  them  to  be  delivered  to  the  (defendant,  it  was 
clearly  just  that  the  officer  should  be  ordered  to  so  deliver  them. 
The  order  made  in  this  respect  was  such  as  the  statute  required, 
and  was  proper.  According  to  §10  of  the  chapter  on  replevin, 
the  defendant  was  entitled,  not  only  to  a  judgment  for  a  return  of 
the  goods,  but  also,  "  with  damages  for  the  taking  thereof  by  the 
replevin."  In  Collamer  v.  Page  et  ah.^  before  cited,  and  cited 
for  the  plaintiffs  upon  the  point  as  to  damages,  it  was  held  that  in 
that  case,  which  was  replevin  for  sheep,  and  was  dismissed  on 
motion  of  defendants,  without  trial,  the  defendants  could  not  have 
judgment  for  damages  for  wool  taken  from  the  sheep  by  the  plain- 
tilt  while  he  held  them  by  the  replevin. 

In  the  course  of  the  opinion  the  learned  Chief  Justice  Poland, 
who  delivered  it.  said  that  there  was  ''  something  strangely  incon- 
gruous in  rendering  a  final  judgment  for  damages  against  a  party 
for  taking  property,  the  title  to  which  is  disputed,  where  the  same 
has  not  been  settled,  and  the  party  is  still  at  full  liberty  to  litigate 
the  title."  This  language,  taken  by  itself,  would  indicate  that 
there  could  not  properly  be  any  judgment  for  the  defendant  for 
damages  in  the  case  now  under  consideration.  But  of  course  the 
language  is  to  be  understood  with  reference  to  the  question  then 
under  consideration,  which  was,  whether  the  defendants  in  that 
case  could  recover  there  for  the  wool  that  was  a  material  part  of 
the  property  that  was  replevied,  and  not  whether  they  ooold 
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cover  there  for  the  vexation  of  being  dispossessed  of  the  property 
replevied  by  the  taking  of  it  on  the  writ.  This  passage  in  the 
opinion,  therefore,  may  not  show  cither  the  opinion  of  the  court 
or  of  the  chief  justice  upon  this  latter  question.  The  judgment 
for  a  defendant  for  a  return  of  the  property  on  nonsuit,  ahate- 
mcnt,  or  dismissal  of  the  action,  or  otherwise  than  by  judgment 
on  the  merits,  although,  as  held  in  that  case,  it  would  not  con- 
clude the  parties  as  to  the  right  to  the  property  itself,  nor  to 
damages  for  what  was  a  part  of  it,  would  be  conclusive  in  favor 
of  the  defendant  as  to  the  taking  of  it  by  that  writ ;  and  accord- 
ing to  §  16  of  the  statute  before  cited,  would  conclusively  entitle 
him  to  "  damages  for  the  taking  thereof  by  the  replevin."  The 
English  statute,  21  Hen.  8,  c.  19,  s.  3,  contained  a  provision  giv- 
ing a  defendant  in  replevin  damages  and  costs  on  the  nonsuit  of 
the  plaintiff  in  certain  cases,  as  well  as  on  judgment  on  the  mer- 
its ;  and  it  was  held  that  the  damages  recoverable  under  that 
statute  were  "  given  as  a  recompense  for  the  trouble  and  vexa- 
tion to  which  the  replevin  "  had  subjected  the  party.  Ham.  N. 
P.  490 ;  Esp.  N.  P.  377  :  Bac.  Ab.  Replevin  and  Avowry,  L. 
Our  statute  is  similar  to  that  in  this  respect,  and  the  language  of 
it  indicates  that  it  was  intended  to  have  the  same  constructiofi. 
As  suggested  in  Collamer  v.  Pctge  et  als.^  the  judgment  for  dama- 
ges would  probably  conclusively  establish  the  right  of  the  party 
to  the  damages  recovered.  But,  as  also  there  suggested,  the  de- 
termination of  the  suit  and  judgment  for  a  return  would  also 
establish  that  the  property  was  irregularly  taken,  and  the  right  to 
damages  for  the  dispossession  by  that  taking  would  directly  follow. 
But,  if  that  decision  had  settled  that,  as  the  law  then  stood,  no 
damages  could  be  awarded  in  such  a  case.  Section  26  of  the 
chapter  of  the  general  statutes  on  replevin,  has  since  been  enacted, 
and  it  fully  provides  for  the  taking  of  such  inquest  of  damages  as 
the  rights  of  the  parties  may  require,  and  rendering  judgment 
(hereon  in  all  such  cases  as  this.  The  judgment  dismissing  the 
action  and  for  a  return,  showed  that  the  defendant  was  entitled  to 
at  least  nominal  damages  for  the  dispossession,  and  this  statute 
would  clearly  warrant  the  judgment  for  ^uch  damages. 
Judgment  affirmed. 
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Baldwin  BROTHEBft  v.  C.  D.  Potter. 
Principal  and  Agent.     Certified  Execution. 

An  agent  is  bound  to  aoeonnt  to  his  firlnoipal  for  money  reoeired  by  him  in  the  eoiu«e 
of  his  agenoy,  for  goods  sold  by  his  principal  on  orders  obtained  by  him  as  snoh  ageot, 
on  commisaion,  although  sucli  sales,  as  between  tibe  principal  and  purchaser,  be  illei^al 
and  void. 

A  oertifted  exeoi^tion  was  held  to  have  been  correctly  granted  in  sach  case. 

General  assumpsit.    Plea,  the  general  issue,  and  ti-ial  bj  the 
court,  September  term,  1873,  Royce,  J.,  presiding. 
The  case  was  tried  upon  the  following  agreed  statement  of  facr« : 

"  The  plaintiffs  were  merchants  and  partners,  residing  and  do- 
ing business  at  St.  Albans,  Vt.  They  employed  the  defendant 
to  solicit  orders  for  and  sell  an  article  known  and  called  *  prize 
candy,'  on  commission.     It  was  the  practice  of  the  parties,  under 
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said  einplojment,  for  the  defendant  to  solicit  and  take  orders  for 
said  goods,  and  send  such  orders  to  the  plaintiffs,  who  would 
thereupon  send  the  candy  to  the  parties  ordering  it,  and  charge  it 
directly  to  the  purchaser,  on  the  plaintiffs'  books,  and  for  the  de- 
fendant, when  convenient,  to  make  collections  in  respect  thereof 
for  the  plaintiffs,  receipt  therefor,  notify  the  plaintiffs  thereof,  and 
pay  the  amounts  collected,  over  to  the  plaintiffs  on  demand. 

"  The  defendant  entered  ujwn  said  business ;  and  in  November, 
1870,  and  January  1871,  he  sent  orders  for  said  candy  for  various 
parties  in  the  state  of  New  York,  to  the  amount  of  $103,  and 
afterwards,  in  August  and  Septeml>er,  1871,  collected  the  pay  for 
the  same,  as  the  plaintiffs'  agent.  In  November  and  December, 
1870,  and  February  and  March,  1871,  the  defendant  sold,  and 
sent  orders  to  the  plaintiff  from  various  parties  in  the  state  of 
Massachusetts  for  said  candy,  to  the  amount  of  $210.52,  and  af- 
terwards, in  August  and  October,  1871,  collected  pay  for  the  same 
as  the  plaintiffs'  agent.  During  the  years  1870  and  1871,  the 
defendant  sold  and  sent  orders  for  said  candy  from  various  par- 
tics  in  Vermont,  to  the  amount  of  $215.57,  and  afterwards,  in 
Aagnst,  September  and  October,  1871,  collected  the  pay  for  the 
same  as  the  plaintiffs'  agent. 

"  On  the  delivery  of  said  goods  by  the  plaintiffs,  they  charged 
the  same  to  the  purchasers,  on  their  books  ;  and  on  receiving  no- 
tice from  the  defendant  of  said  collections,  they  credited  to  such 
purchasers  the  amounts  thereof.  The  plaintiffs  delivered  to  the 
defendant  four  silver  dollars  and  four  silver  half  dollars,  as  sam- 
ples of  the  prizes  contained  in  certain  of  said  prize  candy  pack- 
ages, which,  with  the  premium  tljereon,  were  of  the  value  of 
16.72,  and  which  the  defendant  has  never  returned,  nor  accounted 
fur,  to  the  plaintiffs.  It  is  agreed  that  the  commission  to  which 
the  defendant  is  entitled,  is  equal  to,  and  shall  be  set  off  against, 
items  in  the  plaintiffs'  favor ;  specification  not  included  in  the 
amounts  aforesaid. 

^^Said  prize  candies  were  of  three  kinds,  and  were  known  and 
called  the  'Challenge,'  'Gem,'  and  'United  States  Silver  Coin,' 
and  were  put  up  in  packages  designed  to  be  sold  at  retail 
for  a  certain  price  per  package.  Each  package,  in  addition 
to  a  quantity  of  candy,  contained  a  prize  of  some  value ;  and  the 
inducement  to  purchase  one  or  more  of  the  packages  at  retail, 
was  the  chance  of  receiving  with  the  candy,  a  prize,  some  of 
which  were  of  greater  value,  and  some  of  less  value,  than  the 
price  paid.  The  plaintiffs,  at  St.  Albans,  put  up  said  candy  in 
packages,  with  a  prize  in  each  package,  and  put  up  the  packages 
in  boxes  containing  a  certain  number  thereof.     The  plaintiffs  sold 
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said  candy  hj  the  box  only,  and  each  box  of  the  several  kinds, 
contained  the  same  amount  of  candy,  and  the  same  prizes,  and 
the  prizes  contained  in  each  box,  were  printed  on  the  out  side, 
and  on  printed  circulars  ;  and  cards  were  used  by  the  plaintiffs, 
and  the  defendant  as  their  agent,  in  connection  with  the  sale 
thereof,  stating  particularly  the  kind  and  value  of  each  article 
containe  i  in  the  box  as  a  prize  ;  and  each  purchaser  thereof  from 
the  plaintiffs,  was  informed  and  knew  the  amount  of  candy,  and 
the  exact  number,  value,  and  kind  of  articles  as  prizes,  contained 
in  each  box  that  he  bought ;  and  the  plaintiffs  knew  that  such 
purchasers  intended  to  sell  the  same  at  retail,  in  the  vicinity  of 
the  place  of  purchase,  and  ihat  the  prizes  would  be  drawn  as 
hereinbefore  stated,  by  the  retail  purchasers  thereof. 

'^  In  respect  to  said  business,  and  in  the  collection  of  said 
money,  the  defendant  acted  solely  as  the  agent  of  the  plaintiff's. 
On  the  18th  of  October,  1871,  the  plaintiffs  demanded  of  the  de- 
fendant to  account  to  them  for  the  money  collected  by  him  as 
aforesaid,  and  said  silver  coins,  and  to  pay  over  the  amount  thereof 
to  them,  but  the  defendant  absolutely  refused,  and  ever  since  hath 
refused,  so  to  do ;  and  has  never  paid  the  same,  nor  any  part 
thereof. 

"  If  upon  the  foregoing  facts  the  court  is  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  for  the  sums  as  stated,  which 
were  collected  upon  sales  in  the  states  of  New  York,  Massachu- 
setts, and  Vermont,  or  either  of  said  states,  or  for  said  silver 
coins,  judgnient  shall  be  rendered  for  the  plaintiffs  for  such  sums, 
and  interest  from  the  dates  of  collection  of  the  money,  and  the 
date  of  the  delivery  of  the  coin.  If  the  plaintiffs  are  not  enti- 
tled to  recover  in  respect  of  any  of  said  items,  then  judgment 
shall  be  rendered  for  the  defendant  to  recover  his  costs." 

• 

An  agreement  was  also  made  as  to  some  of  the  provisions  of 
the  statutes  of  New  York  and  Massachusetts  relating  to  offences 
against  public  policy,  in  force  at  the  time  of  said  sales.  The  court 
rendered  judgment  for  the  plaintiff,  pro  format  to  recover  the 
full  amount  claimed,  with  interest  thereon  as  stipulated  ;  and  found 
that  the  defendant  received  said  money  in  a  fiduciary  capacity, 
and  converted  the  same  to  his  own  use,  and  adjudged,  pro  format 
that  the  cause  of  action  arose  from  the  willful  and  malicious  act 
and  neglect  of  the  defendant,  and  that  he  ought  to  be  confined  ia 
close  jail ;  to  all  which  the  defendant  excepted. 
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Davis  ^  Adams^  for  the  defendant. 

The  buying  of  these  boxes  of  prize  candy,  and  exposing  for 
sale  the  packages  with  prizes  to  be  drawn,  would  be  the  *^  setting 
up  of  a  lottery,"  within  the  meaning  of  §  5,  ch.  119,  of  the  Gen. 
Sts.  By  selling  these  boxes  of  prize  candy  to  the  retail  dealers 
for  that  purppse,  the  plaintiffs  were  aiding  and  concerned  in  the 
^ttiDg  up  of  a  lottery,  within  the  meaning  of  the  above  statute. 

The  case  states  that  each  package,  in  addition  to  a  quantity  of 
candy,  contained  a  prize,  which  was  the  inducement  to  the  retail 
purchaser  to  buy.  A  sale  at  retail,  then,  would  be  a  violation  of 
law.  lb.  §  6.  The  plaintiffs  put  the  candy  up  in  this  form,  for 
the  very  purpose  of  enabling  the  retail  dealer  to  sell  it  in  violation 
of  law.  Their  situation  is  not  unlike  that  of  the  maker  of  coun- 
terfeit money.  Property  in  that  condition  becomes  outlawed. 
The  law  does  not  protect  it,  or  recognize  it  as  property.  Spald- 
ing V.  Preston^  21  Vt.  9.  The  plaintiffs  having  no  property  in 
the  articles  sold,  could  have  no  title  to  the  money  arising  from 
its  sale.  The  putting  up  of  this  candy  in  packages,  and  its  sale 
to  i-etail  buyers,  had  for  its  object  the  violation  of  a  statute,  and 
was  therefore  void.  Territt  et  al.  v.  Bartlett^  21  Vt.  184 ; 
LawjhtoH  v.  HugheSj  1  Maulc  &  S.  593.  The  fact  that  the  retail 
huyer  knew  what  he  purchased,  and  run  no  chance  himself,  can 
make  no  difference.  The  sale  by  the  plaintiffs  was  connected 
with,  and  contemplated,  an  illegal  transaction.  Buck  v.  Albee, 
26  Vt.  184.  The  plaintiflB  did  something  to  aid  the  retail  dealers 
in  their  unlawful  design.  They  furnished  them  the  articles,  put 
up  iQ  the  necessary  form,  to  be  sold  contrary  to  law.  The  courts 
will  not  aid  them  in  obtaining  the  price  for  those  articles.  Aiken 
V.  Blai%deU,  41  Vt.  655 ;  Story  Confl.  Laws,  §  251 ;  Qayhrd  v. 
Soragen,  32  Vt.  110 ;  Duffi/  v.  G-onnan,  10  Gush.  45 ;  Foster  vt 
al.  T  ThurstTn^  11  Gush.  322.  It  would  be  against  public  policy 
to  protect  the  sale  of  the  candy  by  the  plaintiffs.  Therefore  the 
sale  was  void.  On  either  ground,  the  plaintiffs  gained  no  title  to 
the  money.  The  plaintiffs  and  defendant  wore  in  pari  delicto  in 
the  transaction.  The  court  will  not  interfere  to  aid  one  party  to 
obtain  from  the  other  the. money  arising  from  'their  unlawful  en- 
terprise. 
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The  retail  sale  of  prize  candy  in  the  state  of  Massachusettn,  as 
it  was  designed  by  the  plaintiffs  it  should  be  sold,  by  putting  it  up 
in  the  manner  they  did,  would  be  a  violation  of  the  law  of  that 
state.  Gen.  Sts.  of  Mass.  ch.  167,  §  1.  The  same  may  be  said 
of  the  sales  in  the  state  of  New  York.  2  Rev.  Sts.  (5th  ed.)  p.  93, 
§§  37,  45,  p.  928,  §§29,  30,  31,  32,  33,  34;  Bouv.  Law  Diet., 
Lottery ;  33  N.  H.  329 ;  Q-overnors  of  Almshouse  v.  American  Art 
Union,  7  N.  Y.  228.  An  enterprise  that  has  for  its  object  the 
violation  of  the  laws  of  another  state,  will  not  be  protected  by 
the  courts  of  this  state.  Story  Confl.  Laws,  §§  245,  257,  and  note. 
The  sale  of  prize  candy  put  up  in  the  manner  described  in  the 
statement  of  facts,  is  illegal  in  either  state.  The  plaintiffs  there- 
fore derived  no  title  to  the  money  arising  from  this  illegal  sale. 

The  plaintiffs,  if  they  recover,  are  not  entitled  to  a  certified 
execution.  There  can  be  no  willful  and  malicious  act  or  neglect 
in  making,  in  good  faith,  a  defence  to  the  merits  of  an  action. 

Edson  ^  Rand  and  Benton,  Hill,  ^  Cross,  for  the  plaintiffs. 

The  sales  made  by  the  plaintiffs,  as  detailed  in  the  agreed  state- 
ment of  facts,  are  legal  transactions.  It  will  be  seen  that  the 
sale  made  by  the  plaintiffs,  through  the  defendant  as  their  agent, 
was  not  dependent  upon  any  chance.  They  sold  a  given  numbec 
of  pounds  of  candy  and  certain  other  specified  articles,  at  and  iur 
a  stipulated  price.  The  legal  effect  of  such  sale  is  the  same  as 
though  the  candy  was  in  one  package,  and  the  other  articles  in 
another,  and  the  two  sold  together  for  a  sum  agreed  upon.  Such 
a  sale  is  legal  under  the  statutes  of  the  several  states.  If,  then, 
the  sale  itself  be  legal,  it  cannot  be  made  illegal  by  the  intention 
with  which  it  is  consummated.  The  illegal  intention  must  be  ac- 
companied by  an  act  which  is  criminal  or  prohibited  by  law,  in 
order  to  make  the  transaction  illegal.     1  Bishop  Orim.  Law,  520. 

But  whether  the  original  sale  was  illegal  or  not,  the  cause  of 
action  here  declared  upon  is  not  tainted  with  any  illegality. 
"  The  correct  principle  of  law  is,  that  where  the  cause  of  action 
is  founded  on  a  new  consideration,  unconnected  with  the  illegal 
act,  although  growing  out  of  it,  it  may  he  enforced,  although  the 
illegal  act  was  known  to  the  party  to  whom  the  promise  was  made. 
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and  he  was  the  contriver  of  the  illegal  act."  Armstrong  v.  Toler, 
11  Wheat.  258 ;  Tenant  v.  Mliot,  1  B.  46;  P.  3 ;  Farmer  y  Rm- 
wfl,  lb.  296  ;  Leavitt  v.  Blatchfordy  5  Barb.  9 ;  Hook  v.  Gray,  6 
Barb.  398 ;  Ai%der%(m  v.  Moncrief^  3  Desaus.  (S.  C.)  132  ;  Evan% 
T.  2Ven^«,  4  Zab.  (N.  J.)  764  ;  Merriit  v.  MUlard,  5  Bosw.  646. 
The  test  as  to  whether  a  demand  connected  with  an  illegal  trans* 
action  is  capable  of  being  enforced  at  law,  is,  whether  the  plain- 
tiff requires  to  rely  on  such  transaction,  in  order  to  establish  his 
case."  Chit.  Cont.  570.  Here  the  cause  of  action  is  founded 
upon  the  receipt  by  the  defendant  of  money  belonging  to  the 
plaintiffs.  The  proof  of  such  receipt,  and  of  a  demand  and  re- 
fusal to  pay  the  same  over,  makes  out  a  cause  of  action.  The 
duty  of  the  defendant  to  pay  over,  arises,  primarily  and  entirely, 
not  from  the  alleged  illegal  transaction,  but  from  a  new  and  sub- 
seqneot  consideration — the  receipt  of  the  money.  Having  received 
the  money  of  his  principals,  the  legality  of  the  transaction  of 
which  it  is  the  fruit,  does  not  affect  the  right  of  the  principal  to 
recover  it  out  of  his  hands.  Troy  v.  Aiken^  ante,  55 ;  Dunlap's 
Paley  Agency,  61,  and  cases  cited. 

The  agreed  statement  of  facts  shows  that  the  defendant  was  the 
receiver  of  the  money  declared  for,  in  a  fiduciary  capacity,  and 
had  converted  the  same  to  his  own  use.  These  facts  being  found, 
the  certified  execution  was  properly  granted.  Gen.  Sts.  ch.  121, 
§  24.    Adams  et  al  v.  Wait,  42  Vt.  16. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Gh.  J.  We  do  not  find  it  necessary  in  this  case  to 
consider  the  question  as  to  whether  the  contract  for  the  sale  of 
the  property  referred  to,  by  the  plaintiffs,  to  the  several  persons 
who  purchased  it,  wore  contracts  made  in  violation  of  law,  and 
therefore  void,  or  not.  This  action  is  not  between  the  parties  to 
those  contracts ;  neither  is  it  founded  upon,  or  brought  to  enforce 
them.  If  those  contracts  were  illegal,  the  law  will  not  aid  either 
party  in  respect  to  them  ;  it  will  not  allow  the  seller  to  sue  for 
and  recover  the  price  of  the  property  sold,  if  it  has  not  been 
paid ;  if  it  has  been  paid,  the  purchaser  cannot  sue  for  and  re- 
cover it  back.    The  facts  in  this  case  show  that  the  purchasers 
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paid  the  money  to  the  plaintiffs,  not  Ho  the  plaintiffs  personally, 
but  to  the  defendant  as  the  agent  of  the  plaintiffs,  authorized  to 
receive  it.     When  the  money  was  so  paid,  it  became  the  plaintiff's 
money,  and  when  it  was  received  by  the  defendant  as  such  agent, 
the  law,  in  consideration  thereof,  implies  a  promise  on  the  part 
of  the  defendant,  to  pay  it  over  to  his  principals,  the  plaintiffs ;  it 
is  this  oliligation  that  the  present  action  is  brought  to  enforce  :  no 
illegality  attaches  to  this  contract.     But  ihe  defendant  insists  that, 
inasmuch  as  the  plaintiff  could  not  have  enforced  the  contracts  of 
sale  as  between  himself  and  the  purchaser,  therefore,  as  the  pur- 
chaser has  performed  the  contracts  by  paying  the  money  to  the 
plaintiffs  through  me,  as  their  agent,  I  can  now  set  up  the  ille- 
gality of  the  contract  of  sale  to  defeat  an  action  brought  to  en- 
force a  contract  on  my  part  to  pay  the  money  that  I  as  agent 
receive,  over  to  my  principal.     In  other  words,  because  my  prin- 
cipal did  not  receive  the  money  on  a  legal  contract,  I  am  at  liberty 
to  steal  the  money,  appropriate  it  to  my  own  use,  and  set  my 
principal  at  defiance.     We  think  the  law  is  well  settled  otherwise, 
and  the  fact  that  the  defendant  acted  as  the  agent  of  the  plaintiffs 
in  obtaining  orders  for  the  goods,  does  not  vaiy  the  case.    Tenant 
V.  Elliot,  1  B.  &  P.  2;  Armstrong  v    Toller,  11  Wheat.  257; 
Evam  V.  Oity  of  Trenton,  4  Zab.  (N.  J.)  764. 

We  think  the  certificate  granted  by  the  county  court  was  prop- 
erly granted.  It  has  been  urged  in  behalf  of  the  defendant,  that 
the  zeal  with  which  he  has  defended  this  case  shows  that  he  in- 
tended no  wrong ;  but  we  think  the  man  who  receives  money  in  a 
fiduciary  capacity,  and  refiises  to  pay  it  over,  does  not  improve 
his  condition  by  the  tenacity  with  which  he  holds  on  to  it. 

Judgment  of  the  county  court  affirmed. 
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Cybus  N.  Bishop  v.  Charles  H.  Wheeleir. 

^videnee. 

The  plaintiff's  eridence  tended  to  show,  that  the  defendant  agreed ,  If  the  plaintiff  would 
take  and  pay  for  certain  stock  in  a  certain  <ill  company,  to  purchase  it  of  him  upon 
oertain  considerations  and  conditions.  The  defendant  denied  such  a^creement ;  and  tes- 
tified that  he  had  no  Interest  in  said  company  at  the  time  of  the  allcKcd  making  of 
said  agreement,  only  as  owner  of  a  certain  amount  of  stock.  On  croM-ezjimioatlon,  the 
defendant  was  asked  if  he  had  such  interest  in  proeurinx  the  stock  of  raid  company  to 
be  taken,  as  to  indnoe  him  to  offer  any  other  persons  to  buy  and  take  their  stock  off 
their  hands,  if  they  would  subswibe  and  pay  for  it;  also,  if  he  had  such  Interest  in 
mid  eompany  as  to  indnoe  htm  to  make  such  offer  to  one  W. ;  also,  if  he  did  not  make 
raoh  offer  to  W.    JSfe/tf ,  tliat  none  of  said  qi\iytions  were  admissible. 

The  defendant  introduced  two  witnesses,  whose  testimony  tended  to  oorroborate  liis  own 
sf  to  the  manner  In  whioh  the  plaintiff  took  his  stock.  Testimony  was  Introduced  du- 
ring the  trial,  respeeting  the  organisation  of  said  company,  and  the  issue  of  its  stock, 
from  whl^  the  plaintiff  claimed  that  it  appeared  that  the  defendant,  and  his  said  wit- 
letKs,  aeted  fraudulently  in  the  Issue  of  said  stock,  and  that  the  whole  afli^ir  was  a 
iraad,  and  elaimed  that  that  fkct  was  a  olroumstance  tending  to  diminish  the  credit 
due  to  their  testimony ;  but  the  court  ruled  otherwise.    ffeM,  no  error. 

Assumpsit.  The  plaintiff  gave  evidence  tending  to  show,  that 
he  made  a  contract  with  the  defendant,  by  which  the  defendant 
agreed  that  in  case  the  plaintiff  would  take  and  pay  for  certain 
stock  in  a  company  called  the  Missisquoi  Oil  Company,  the  de- 
fendant would  repurchase  said  stock  of  the  plaintiff,  upon  certain 
considerations  and  conditions  stated  in  the  testimony.  The  de- 
fendant was  a  witness  in  his  own  behalf,  and  denied  the  making 
of  the  contract  as  claimed  by  the  plaintiff,  and  testified  that  he 
had  no  interest  in  the  oil  company  in  question,  at  the  time  named, 
except  that  he  was  the  owner  of  a  certain  amount  of  its  stock. 
He  stated  th»it  he  might  have  told  the  plaintiff  that  one  Hobby 
was  willing  to  bind  liimself  to  purchase  the  stock  in  the  manner 
claimed  by  the  plaintiff;  but  that  he  never  made  any  such  state- 
ment in  his  own  behalf.  On  cross-examination,  the  plaintiff's 
counsel  put  the  following  question  to  the  defendant :  "  Had  you 
such  interest  in  procuring  the  stock  of  the  Missisquoi  Oil  Com- 
pany to  be  taken,  as  to  induce  you  to  offer  to  any  person,  to  buy 
and  take  his  stock  off  his  hands,  in  case  he  would  subscribe  for 
53 
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and  pay  for  such  stock  ?  "  This  question  was  objected  to  by  the 
defendant's  counsel,  and  the  court  refused  to  allow  it  to  l>e  put ; 
to  which.the  plaintiff  excepted. 

The  plaintiff  then  inquired  of  the  defendant,  if  he  had  such 
interest  in  said  company  as  to  induce  him  to  make  such  an  offer 
to  Charles  Wyraan.  To  this  question  the  defendant  objected,  anil 
the  court  refused  to  allow  the  same  to  be  put ;  to  which  the  plain- 
tiff also  excepted. 

The  plaintiff'  then  inquired  of  the  defendant  if  he  did  make 
such  an  offer  to  the  said  Wyman  ;  and  to  this  the  defendant  ob- 
jected, and  the  court  refused  to  allow  the  question  to  be  put ;  to 
which  the  plaintiff  also  excepted. 

The  trial  proceeded,  and  the  defendant  introduced  the  testi- 
mony of  one  Wells  and  one  Duclos,  whose  testimony  tended  to 
corroborate  his  own  testimony,  as  to  the  manner  in  which  the 
plaintiff'  took  his  said  stock.  In  the  course  of  the  trial,  testimony 
was  introduced  respecting  the  organization  of  said  company,  and 
the  issue  of  its  stock,  from  which  the  plaintiff  claimed  that  it  ap- 
peared that  the  defendant  and  said  Wells  and  Duclos  w^ere  acting 
fraudulently  in  said  issue  of  stock,  and  that  the  whole  affair  was 
fraudulent,  .and  that  the  fact  that  they  were,  in  the  very  transac- 
tion in  question,  guilty  of  such  fraud,  was  a  circumstance  lending 
to  diminish  the  credibility  of  the  deieudant  and  his  witnesses  as  to 
tlie  transaction  in  question.  Upon  this  point  tlio  court  charged 
as  follows  : 

"  There  has  Ijcen  a  great  deal  of  testimony  put  in,  in  rclcrence 
to  the  transactions  of  this  oil  company  ;  the  act  ol  incorporation 
has  been  put  in  ';  records  of  its  meetings  ;  and  all  that.  That  has 
nothing  to  do  with  this  case,  unless  you  can  from  that  testimotiy, 
derive  some  aid  in  coming  to  a  conclusion  about  what  the^e  par- 
ties actually  contracted  to  do  in  reference  to  this  particular  trans- 
action. We  might  concede  that  this  was  all  a  fraud  from  the 
start,  yet  this  concession  has  no  influence  with  you  upon  the  ques- 
tion about  whether  any  such  contract  was  made  or  not.  it  dou'c 
affect  the  right  of  these  parties,  if  you  concede,  upon  the  other 
hand,  that  the  defendant  acted  in  a  lair,  honorable  manner,  and 
that  there  was  no  fraud,  that  does  not  help  him  any,  provided  you 
hnd  he  made  this  contract  as  Mr.  Bishop  claims.  Hence,  all  that 
testimony  that  has  been  introduced  in  reference  to  the  foroiation 
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of  this  company,  the  number  of  shares,  who  held  them,  and  what 
they  held  them  for,  is  wholly  immaterial,  except  as  it  aids  you  in 
coming  to  a  conclusion  as  to  the  truth  of  what  Mr.  Wheeler  or 
Mr.  Bishop  state  in  reference  to  this  transaction  about  the  500 
shares  of  stock.  There  is  a  great  deal  of  that  testimony  that 
may  help  you  in  arriving  at  a  just  conclusion  in  reference  to  that 
}iarticular  question.  I  will  say  to  you,  gentlemen,  that  if  the 
question  was  between  two  of  you  jurymen,  concerning  the  sale 
of  a  horse,  about  what  the  contract  was,  the  isolated  fact  that  one 
of  you  defrauded  the  man  you  got  it  of,  has  no  relation  to  the 
contract  standing  alone.  So,  gontlemen,  all  these  matters  relat- 
ing to  what  the  company  did  in  Pennsylvania,  unless  connected 
with  the  subject-matter,  so  as  to  enable  you  to  judge,  under  oath, 
as  to  what  took  place  when  Mr.  Bishop  took  this  stock — unless  it 
is  so  connected  that  you  can  weigh  it  in  connection  with  t|iese 
questions — it  is  to  be  laid  entirely  out  of  the  case.  Hence,  gen- 
tlemen, I  do  not  feel  called  upon  to  follow  the  counsel  upon  both 
sides,  in  reference  to  this  stock,  and  in  reference  to  the  organiza- 
tion of  that  company,  and  to  give  you  particular  instructions 
al>out  all  that  has  been  said  in  argument  upon  the  one  side  or  the 
other,  as  to  the  fairness  of  this  transaction  or  that  transaction, 
connected  with  this  oil  company.  If  you  can  derive  any  light  out 
of  the  whole  thing,  that  enables  you  to  judge  of  the  truthfulness 
of  what  Mr.  Wheeler  or  Mr.  Bishop  has  said,  weigh  it  for  that 
purpose,  and  give  it  its  proper  influeuce."  To  which  the  plain- 
tiff also  excepted. 

Noble  ^  Smithy  Bryant  HallyB,nd  A,  Q.  Safford^  for  the  plain- 
tiff. 

The  questions  proposed  by  the  plaintiflF  in  cross-examination, 
were  pertinent  to  the  issue  in  relation  to  the  interest  of  the  de- 
fendant in  the  oil  company ;  an  issue  which  he  had  raised  in  his 
examination  in  chief.  The  questions  were  pointed  directly  to  the 
interest  which  he  had  denied  ;  and,  if  answered  in  the  affirmative, 
as  we  have  a  right  to  assume  they  would  have  been,  this  testimony 
would  undoubtedly  have  gone  a  great  ways,  in  correcting  the  er- 
roneous impression  which  the  defendant  had  skillfully  conveyed 
to  the  jury  in  relation  to  his  interest  in  the  company,  at  least  so 
far  as  that  interest  bore  upon  his  motive  to  make  this  contract. 
1  Greenl.  Ev.  §  446  ;  Batchelder  v.  Kinney,  44  Vt.  150. 

The  charge  was  erroneous.     It  was  well  calculated  to  mislead 
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the  jury  into  believing  that  it  was  their  duty  to  give  the  same 
weight  to  the  testimony  of  a  dishonest  man,  that  they  would  to  au 
hopcst  one.  Unless  looked  at  critically,  it  carries  the  idea  that 
all  questions  of  fraud  on  the  part  of  the  defendant  and  his  two 
witnesses,  arc  to  be  left  out  of  their  consideration  of  the  case. 

It  was  erroneous  in  what  it  did  not  contain.  The  jury  could 
not  so  have  understood  it.  The  plaintiff's  claiin  was,  that  tie  jury 
should  bo  instructed  how  to  weigh  the  testimony  of  the  defendant 
and  his  two  witnesses,  in  the  event  of  the  jury's  finding  a  con- 
spiracy among  them  to  defraud  the  plaintiff,  and  others ;  but  the 
charge  is  silent  upon  that  point.  The  court  stated  the  case  to  the 
jury,  upon  the  concession  that  the  oil  company  was  all  a  fraud,  and 
the  defendant  the  originator  and  executor  of  that  fraud.  While 
such  a  state  of  facts  might  not  have  ^^  any  influence  upon  the  ques- 
tion whether  any  such  contract  was  made  or  not,"  it  ought  to  have 
had  some  influence  as  to  the  amount  of  credit  they  should  give  to 
the  defendant  and  his  witnesses.  The  plaintiff  was  entitled  to 
specific  direction  to  the  jury,  that  if  they  found  that  tliis  oil  com- 
pany was  ''  all  a  fraud  from  the  start,"  they  should  weigh  that  fact 
in  connection  with  the  credibility  of  the  defendant  and  his  two 
witnesses. 

Ed%on  ^  Rand,  for  the  defendant. 

The  court  did  not  err  in  refusing  to  admit  the  evidence  offered, 
as  it  was  remote,  and  irrelevant  to  the  issue  between  the  parties, 
and  no  inference  could  be  drawn  from  it.  It  is  a  well-settled 
general  rule,  that  the  credit  of  a  witness  cannot  be  impeached 
by   proof  of  particular  immoral  conduct,   or  of  particular  facts. 

1  Greenl.  Ev.  §461;  1  Stark.  Ev.  145,  §28;  Swift   Ev.  143; 

2  Phil.  Ev.  430,  §  5 ;  United  States  v.  Faw  Sickle,  2  M'Lean, 
219 ;  Jackson  v.  Lewis,  13  Johns.  504 ;  Walker  v.  The  State, 
6  Blackf.  (Ind.)  1 ;  Bakeman  v.  Rose,  14  Wend.  105  ;  s.  c. 
18  Wend.  146;  StaU  v.  Randolph,  24  Conn.  363;  Commim' 
wealth  V.    Churchill,   11    Met.   538 ;     Commonwealth   v.   Moore^ 

3  Pick.  194;  Eaitt  v.  Moulton,  1  Foster  (N.  H.),  586;  Bar- 
ton V.  Morphes,  2  Dev.  (N.  C.)  620 ;  Rixey  v.  Bayse,  4 
Leigh,  (Va.)  330 ;  Sorrelle  v.  Craig,  9  Ala.  534;  Nvgent  v.  The 
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Stute,  18  Ala.  521 ;  Thayer  v.  Boi/le,  30  Me.  475  ;  Phillips  v. 
Kingxjield^  19  Me.  375  ;  State  v.  Bruce^  25  Me.  71 ;  Frye  v. 
Bank  of  Illinois,  11  111.  3C7  ;  Crabtree  v.  Kile,  21  111.  180; 
Thurman  v.  Virgin,  18  B.  Monr.  (Ky.)  785  ;  CVa/^  v.  State  of 
Ohio,  5  Ohio,  605  ;  McDonald  v.  Garrison,  2  Hilton  (N.  Y.) 
510 ;  Boon  v.  PT^a^/iefr^rf,  23  Texas,  G75  ;  4  Watts,  380  ;  6  Black, 
1;  3  S.  &  R.  3S7 ;  11  S.  &  R.  109.  The  courts  of  this  state, 
at  an  early  period,  adopted  the  rule,  which  has  been  uniformly 
adhered  to,  that  evidence  as  to  the  character  of  a  witness,  should 
be  limited  to  his  general  character  for  truth  and  veracity,  and 
that  evidence  as  to  particular  instances  of  moral  delinquency,  is 
not  admissible ;  his  character  for  truth  being  all  that  is  pertinent 
—and  all  that  the  jury  should  inquire  into.  Morse  v.  Pineo,  4 
Vt.  281 ;  State  v.  Smith,  7  Vt.  141 ;  Spears  v.  Forest,  15  Vt. 
435 ;  Crane  v.  Thayer,  18  Vt.  162 ;  Willard  v.  Goodenough,  30 
Vt.  393,  per  Barrett,  J. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  defendant,  without  objection,  testified  that  he 
had  no  interest  in  the  oil  company  at  the  time  the  plaintiff  claimed 
he  made  the  contract  sought  to  be  enforced,  beyond  the  owner- 
ship of  a  certain  amount  of  its  stock.  The  defendant  testified  to 
this,  to  convince  the  jury  that  he  had  not  any  interest  which 
would  induce  him  to  enter  into  such  a  contract  with  the  plainti^ 
as  the  plaintiff  claimed.  In  this  state  of  the  evidence,  it  was 
competent  for  the  plaintiff  to  show  that  the  defendant  had  a  greater 
interest  in  the  oil  company  than  that  of  a  stockholder.  He  might 
show  such  interest  by  the  defendant  or  any  other  witness,  to  re- 
but the  testimony  of  the  defendant  on  that  poi]it.  The  questions 
proposed  to  be  put  to  the  defendant  by  the  counsel  for  the  plain- 
tiff, and  which  were  held  to  be  inadmissible  by  the  court,  did  not 
call  for  answers  which  would  tend  directly  to  disprove  the  testi- 
mony given  by  the  defendant.  It  is  apparent  that  the  plaintiff's 
counsel  designed,  by  the  answers,  to  get  something  bef  re  the 
jury  from  which  he  might  argue  that  the  defendant's  testimony  on 
this  point  was  untrue,  though  the  answers  might  not  have  any  di- 
rect tendency  to  disprove  the  defendant's  evidence.     The  first  two 
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questions  arc  hypothetical,  and,  without  asking  what  interest  the 
delendant  had  in  having  the  stock  in  the  oil  company  taken,  called 
upon  him  to  answer  whether  ho  had  such  an  interest  in  procur- 
ing the  slock  of  the  company  to  be  taken,  as  induced  him  to  make 
to  any  person,  or  a  certain  person,  offers  similar  to  the  one  which 
the  plaintiff  claimed  the  defendant  made  to  him.  We  think  these 
questions  were  inadmissible.  A  witness,  though  a  party,  has 
some  rights  which  it  is  proper  for  the  court  to  compel  counsel  to 
respect ;  and  among  them,  is  the  right,  to  have  the  question  so 
framed  that  it  can  be  answered  directly,  without  conveying  to  tlie 
jury  an  impression  which  the  witness  does  not  intend.  These 
questions  were  not  of  that  character.  The  witness  might  have 
answered  them  in  the  affirmative,  without  contradicting  his  evi- 
dence in  chief.  Yet,  without  further  explanation,  from  a  skillful 
argument,  the  jury  might  have  been  led  to  believe  that  his  direct 
testimony  was  untrue.  The  third  question  excluded  was  objec- 
tionable as  calling  for  immaterial  testimony.  If  the  defeudant 
had  admitted  that  he  did  make  an  offer  to  Charles  Wyman  iu 
character  like  the  one  the  plaintiff  claimed  that  the  defcndaQt 
made  to  him,  it  would  not  have  tended  to  show  that  he  made  the 
contract  in  issue  with  the  plaintiff.  We  find  no  error  in  the  re- 
fusal of  the  court  to  allow  these  questions  to  be  put. 

The  onlj  other  exception  relates  to  the  charge  of  the  court. 
The  plaintiff  claimed  that  some  of  the  testimony  tended  to  show 
that  the  defendant  and  some  of  the  witnesses  produced  by  him, 
had  acted  fraudulently  in  the  organization  of  the  company  and  in 
the  issue  of  its  stock.  These  acts,  if  established,  did  not  form  a 
part  of  the  transaction  in  issue  between  the  parties.  The  ques- 
tion between  them  was  whether  the  defendant  entered  into  the 
contract  claimed  by  the  plaintiff.  These  fraudulent  acts  of  the 
defendant  and  his  witnesses,  if  they  were  such,  the  plaintiff  claimed, 
tended  to  discredit  the  defendant  and  his  witnesses  in  respect  to 
their  evidence  regarding  the  transaction  in  question.  It  is  well 
settled  that  a  witness  cannot  be  impeached  by  showing  that  he 
has  acted  fraudulently  or  dishonestly  in  other  independent  trans- 
actions. We  think  the  court  were  correct  in  instructing  the  jury- 
that  if  they  found  that  the  defendant  and  his  witnesses  had  acted 
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fraudalently  in  the  matters  claimed  by  the  plaintiffs  counsel,  it 
did  not  show,  nor  tend  to  show,  that  the  defendant  made  t)ie  con- 
tract claimed  by  the  plaintifl*.  When  the  court  told  the  jury, 
"  If  you  can  derive  any  light  out  of  the  whole  thing,  that  enables 
you  to  judge  of  the  truthfulness  of  what  Mr.  Wheeler  or  Mr. 
Bishop  has  said,  weigh  it  for  that  purpose,  and  give  it  its  proper 
influence,'Mt  went  fully  as  far  as  the  plaintiff  had  the  right  to 
demand. 
Judgment  affirmed. 


A.  A.  Cross  v.  J.  N.  Ballard,  IT.  M.  Blake,  and  II.  J. 

Baker. 

Aatian,     Parties,     Guaranty, 

The  plainUfT  leased  a  fturm  and  stock  to  the  derondant  Ballard,  by  oontraot  In  writing 
not  ander  seal,  which  purported  to  be  a  contract  l)ctween  them  only,  and  the  other 
dcfendaDts  were  not  mentioned  in  the  body  of  the  instrument.  The  contract  was  sit$nod 
by  the  plaintiff,  and  immediately  alter  hts  signature  was  the  fbiiowiu};:  ''For  the 
payment  of  said  contract  being  fulfilled  on  the  part  of  the  said  J.  N.  Dal  lard,  wo  tlio 
nndersij^ed  will  become  responsible,"  which  was  siipied  by  all  the  ilefondants.  Bal- 
lard <rent  into  potiscssion  under  said  contract;  but  noithor  of  the  other  defendants  ever 
reerlved  any  benefit  ftom  the  contract,  or  frum  Ballard's  occupancy  thereunder;  and 
tbeir  liability  thereon  rested  solely  upon  their  having  signed  the  same  as  aforesaid, 
fle/rf,  that  their  undertalilni;  was  an  independent  guaranty,  collateral  to  the  prlnoipal 
oontract,  au'l  that  they  were  not  Joint  contractors  with  the  said  Ballard. 

AssuMPan*.  The  defendants  jointly  pleaded  the  general  issue, 
offset,  a  special  plea  in  bar,  and  gave  notice  of  special  matter  in 
defence.  The  case  was  referred,  and  the  court,  at  the  September 
terra,  1878,  rendered  judgment  on  the  report  for  the  plaintiff 
against  all  the  defendants,  for  the  full  amount  reported  by  the 
referees ;  to  which  the  defendant  excepted.  The  cause  of  action 
grew  out  of,  and  was  founded  upon,  a  written  contract  not  under 
seal,  whereby  the  plaintiff'  leased  a  farm  to  the  defendant  Ballard 
for  one  year,  with  certain  stock  thereon,  for  which  said  Ballard 
was  to  pay  certain  rent  therein  reserved,  and  do  certain  other 
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things,  some  of  which  are  mentioned  in  the  opinion.  Said  con- 
tract was  signed  by  the  plaintiff,  and  immediately  after  his  signa- 
ture was  the  following :  "  For  the  payment  of  said  contract 
being  fulfilled  on  the  part  of  the  said  J.  N.  Ballard,  we  the  under- 
signed will  become  responsible,"  which  was  signed  by  all  the  de- 
fendants. Said  contract  purported  to  be  a  contract  between  the 
plaintiff  and  the  defendant  Ballard  only,  and  the  othc  defendants 
were  not  mentioned  in  the  body  tlicreof.  It  appeared  from  the 
referees'  report,  that  the  defendant  Ballard  accepted  said  contract, 
and  entered  into  the  possession  and  onjoymont  of  said  farm  and 
stock  thereunder ;  but  that  neither  of  the  other  defendants  ever 
received  any  personal  benefit  under  said  contract,  nor  from  the 
occupancy  of  the  said  Ballard  thereunder  ;  but  that  their  liability 
was  based  solely  upon  the  contract,  and  their  signing  the  same  as 
aforesaid. 

H,  R  Starts  for  the  plaintiff. 

The  defendants  Blake  and  Baker,  having  joined  with  the  de- 
fendant Ballard  in  all  of  their  pleas,  are  now  estopped  from  set^ 
ting  up  any  defence  that  is  not  a  defence  for  Ballard,  or  claiming 
any  judgment  that  Ballard  is  not  entitled  to.  They  cannot  now 
claim  that  they  are  improperly  joined  with  Ballard,  that  they  are 
sureties  or  guarantors,  and  should  have  been  declared  against  as 
such.  This  is  a  question  that  should  have  been  raised  by  their 
several  pleas.  1  Chit.  PI.  566;  9  Conn.  867.  The  defendants 
Blake  and  Baker  are  declared  against  according  to  their  liability. 
They  promised  to  perform  the  conditions  of  the  lease,  if  the  plain- 
tiff would  permit  Ballard  to  occupy  his  farm.  The  same  clause 
of  the  lease  that  made  Ballard  liable  on  the  lease,  made  defend- 
ants Blake  and  Baker  liable. 

C  P.  Hogan^  for  the  defendants. 

A  joint  liability  must  appear  on  the  face  of  the  pleadings,  and 
must  be  proved  as  a  fact  on  trial,  where  several  parties  are  sought 
to  be  held  liable  jointly.  1  Chit.  PL  4B.  Defendants  Blake  and 
Baker  cannot  be  held  jointly  liable  with  defendant  Ballard  in  the 
same  form  of  action,  and  under  the  same  declaration  and  count. 
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because  of  the  distinctiye  difference  between  the  nature  and  legal 
effect  of  their  several  contracts  and  promises.  The  declaration 
must  be  sufficient  to  hold  all  the  defendants  to  a  trial,  provided 
upon  the  evidence  all  are  found  alike  liable,  in  order  to  enable  the 
plaintiff,  under  our  statute,  to  maintain  judgment  against  any  one 
or  more  of  them.  Reyjiolds  v.  Fields  41  Vt.  225.  The  defend- 
ants are  not  estopped  from  denying  their  joint  liability  by  plead- 
ing jointly  the  general  issue  and  other  pleas,  all  of  which  were 
traversed  by  the  plaintiff.  The  plea  of  the  general  issue  threw 
upon  the  plaintiff  the  burden  of  proving  his  entire  case  by  evidence 
corresponding  with  and  sustaining  hi^  allegations.  One  of  the 
defendant's  several  pleas,  cannot  be  used  by  the  plaintiff  as  an 
admission  of  a  fact  denied  by  another.  1  Saund.  PI.  &  Ev.  (5th 
Am.  ed.)  59 ;  Montgomery  v.  Richardson^  5  C.  &  P.  247  ;  Ingra- 
him  V.  LawsoUj  2  M.  &  B.  258. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  contract  between  the  plaintiff  and  Ballard 
is  not  under  seal,  and  is  very  inartificially  drawn.  But  Ballard 
agrees  to  pay  the  plaintiff  certain  rent  for  the  use  of  the  plaintiff's 
farm  and  stock  for  one  year,  and  leave  the  stock,  and  wood,  and 
grain  on  the  farm,  in  a  specified  condition.  The  contract  is  signed 
by  the  plaintiff,  and  at  the  bottom  is  a  memorandum  in  these  words : 
^'  For  the  payment  of  said  contract  being  fulfilled  on  the  part  of 
said  J.  N.  Ballard,  we  the  undersigned  will  become  responsible," 
which  is  signed  by  Ballard  and  the  other  two  defendants.  Blake 
and  Baker  are  not  named  in  the  body  of  the  contract.  Ballard 
having  accepted  the  contract,  which  recited  certain  stipulations,  to 
be  performed  by  him,  and  having  entered  into  possession  under 
such  contract,  would  be  bound  by  the  terms  there  recited.  But 
Blake  and  Baker  were  not  parties  to  the  contract ;  no  considera- 
tion moved  between  them  and  the  plaintiff,  and  they  are  bound 
only  by  the  terms  of  the  memorandum  by  them  signed.  In  that^ 
they  engage  that  the  contract  shall  be  performed  '^  on  the  part  of 
said  Ballard."  This  is  an  independent  guaranty,  collateral  to  the 
principal  contract,  and  does  not  render  Blake  and  Baker  joint 
contractors  with  Ballard. 
64- 


418  FEUNKLIN  COUNTY, 


Hogle  V.  Clark. 


The  judgment,  therefore,  of  the  county  court  as  to  Blake  and 
Baker,  is  leverscd,  and  judgment  that  they  recover  their  cost; 
and  affirmed  as  to  Ballard. 


Charles  S.  Hogle  v.  Alanson  M.  Clark. 
Leate.     Special  Verdict.     Practice. 

0.  leased  &  farm  to  L.  for  three  yeftrs.  During  the  term,  L.  was  to  elear  a  certain  pieee 
of  land  as  fast  as  possible,  and  all  to  be  plowed  and  got  into  a  erop  the  third  year. 
In  ooosideratioD  whereof,  C.  agreed  to  give  L.  a  oow  the  same  spring  the  lease  was 
given;  but  the  cow  was  to  be  held  by,  and  belong  to,  C,  until  L.  performed  9aid  work. 
Uetdi  that  by  the  terms  of  the  lease,  L.  acquired  only  a  conditional  right  to  said  eow, 
which  would  not  liecome  absolute,  till  he  performed  tlie  conditions  in  the  leaae  upon 
which  his  rigiit  depended. 

Our  statutes  authorise  the  taking  of  a  special  verdict;  and  when  taken,  it  is  the  duty  of 
the  court  to  render  the  proper  Judgment  upon  the  f<MSts  found  thereby. 

Although  there  may  have  been  error  in  directing  a  general  verdict ;  yet,  if  a  speoial  ver- 
dict be  submitted  to  the  Jury,  and  they  flud  thereby  facts  which,  with  other  undispu- 
ted fitots  in  the  case,  entitle  the  party  to  a  Judgment,  the  error  Is  cured. 

Trespass  for  a  cow.  Plea,  the  general  issue,  and  trial  by  jury, 
September  term,  1872,  Roycb,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show,  and  it  was  not  dispu- 
ted, that  the  defendant  took  the  cow  in  question  from  the  plain- 
tiff's possession,  and  that  the  plaintiff's  sole  title  to  said  cow  was 
derived  from  his  purchase  thereof  from  one  Hibbard  Leonard  ; 
and  the  question  was,  whether  Leonard  had  such  ownership  of  the 
cow  as  against  the  defendant,  as  to  enable  him  to  pass  any  inter- 
est therein  to  the  plaintiff.  The  plaintiff's  evidence  further 
tended  to  show,  that  the  said  Leonard  and  Zebulon  Leonard  leased 
a  farm  of  the  defendant  for  three  years  from  the  first  day  of  April, 
1866,  and  went  on  to  the  same  before  the  execution  of  the  lease. 
The  defendant  offered  said  lease  in  evidence,  and  it  was  dated 
April  1st,  1866,  and  contained  the  following  provisions : 

^'  Said  Leonards,  during  the  three  years,  are  to  cut  the  bushes, 
pull  the  stumps,  and  clear  the  land  called  the  pasture,  *  •  *  * 
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supposed  to  be  sixty' acres  more  or  less ;  the  land  to  be  cleared 
as  fast  as  possible,  but  all  to  be  plowed  and  got  into  a  crop  the 
third  year,  and  as  much  sooner  as  possible.  *  *  *  *  The  coal 
job,  so  called,  is  also  to  be  cleared  and  plowed  during  the  present 
year,  and  got  into  a  crop— Leonards  to  do  the  work,  same  as  in 
the  upper  pasture.  In  consideration  of  the  al>oye  work,  to  be 
done  and  performed  at  the  expense  of  said  Leonards  wholly, 
Clark  to  give  them  each,  this  spring,  one  good  two-year-old  heifer 
that  is  coming  in  a  cow,  and  they  to  have  half  of  all  crops  raised 
on  the  new  land  to  be  cleared  as  above  described.  ♦  ♦  ♦  ♦  To 
be  thoroughly  plowed  in  narrow  lands  sufficient  to  let  the  water 
niD  off;  the  job  to  be  worked  at  as  much  as  possible  this  year  ; 
the  burning  of  the  brush,  loose  stumps,  and  timber,  to  be  done 
this  season  ;  the  stumps  that  can't  be  pulled  by  a  yoke  of  oxen, 
to  be  dug  and  taken  out  next  season,  and  plowed,  meaning  fall  of 
1867,  so  there  shall  be  a  crop  of  grain  or  grass  on  the  whole  of 
it  in  the  summer  of  1868.  Leonards'  half  of  all  crops  and  in- 
ci-ease  to  be  holden  by,  and  belong  to,  Clark,  until  all  Leonards' 
obligations  and  agreements  in  this  contract  are  fulfilled,  together 
with  their  two  cows,  horse,  wagon  and  harness,  and  any  other 
property  they  may  possess.  Clark  reserves  at  all  times  the  right 
to  st'U  this  farm,  by  giving  Leonards  notice  in  the  fall  of  each 
year,  after  his  crops  are  secured  ;  in  which  case,  Leonards'  time 
would  expire  the  following  1st  of  April.  Leonards  to  have  no 
wool  or  lambs  this  spring;  but  each  spring  hereafter,  duiing  the 
existence  of  this  lease,  he  is  lo  have  one  half  of  lambs."  *  *  * 

The  defendant  assigned  said  lease  to  L.  D.  Clark,  on  the  first 
day  of  January,  1867,  to  whom  he  had  sold  the  farm,  together 
with  all  stock  therein  described.  It  was  not  claimed  on  trial  that 
said  Leonard  acquired  any  title  to  said  cow,  except  such  as  he 
acquired  by  said  lease,  and  by  the  facts  testified  to  by  him.  Upon 
this  point  he  testified  in  chief  as  follows  : 

Me  and  my  brother  was  cutting  bushes ;  we  had  been  cutting 
bushes  there  quite  a  spell ;  Mr.  Clark  came  along  in  the  afternoon 
and  says :  "  You  are  doing  this  job  nice,  and  I  will  give  each  of 
you  a  cow,  because  you  are  doing  this  job  in  good  shape."  Says 
he,  "  When  you  go  home  to-night,  tell  your  woman  so."  Says  he, 
"  Some  time  when  I  am  up,  you  will  pick  out  your  heifers,  and 
they  will  be  the  ones  you  will  have."  After  my  brother  went 
away,  I  picked  out  my  heifer.  Mr.  Clark  says :  "  Everybody 
hays  I  am  going  to  cheat  you  out  of  everything  you  make  here." 
Says  he,  *^  I  cannot  cheat  you  out  of  this  cow  I  am  going  to  give 
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you ;  nor  no  one  else."  Says  he,  "  Nobody  can  take  it  for  debts, 
or  anything  else."  Says  he,  ^'  I  have  no  claim  after  now  upon  the 
heifer." 

On  cross-examination  he  testified  that  he  picked  out  the  heifer 
after  the  lease  was  made,  when  no  one  was  present,  but  that  said 
conversation  was  before  the  lease  was  made.  He  also  testified  to 
a  subsequent  conversation  with  the  defendant,  when  the  defendant 
asked  him  how  he  would  swap  heifers,  and  he  told  him  he  had 
sold  his  to  the  plaintiff,  and  the  defendant  replied,  if  he  had  sold 
her  he  could  not  swap  very  well.  There  was  no  other  testimony 
tending  to  show  that  said  Leonard  had  title  to  said  cow.  It  ap- 
peared that  Leonard  sold  said  cow  to  the  plaintiff  some  time  in 
March,  1868,  a  few  days  before  he  left  said  farm,  and  that  on  the 
15th  of  January  1867  and  1868,  he  was  indebted  to  the  plaintiff 
on  transactions  growing  out  of  the  lease,  to  the  amount  of  two 
promissory  notes  put  into  the  case. 

The  defendant's  testimony  tended  to  show  that  said  Leonard  had 
not  fulfilled  the  conditions  of  said  lease,  in  that  only  eleven  acres 
had  been  cleared,  up  to  the  time  he  left  the  farm,  and  that  the 
eleven  acres  were  not  cleared  fit  for  plowing. 

The  court  charged  the  jury,  among  other  things,  as  follows  : 

"  But  there  is  another  view  of  the  case  which  seems  more 
troublesome  for  the  defendant.  When  he  testified,  he  said  the 
Leonards  did  not  fulfill  the  lease,  in  that  they  only  cleared  eleven 
acres,  when  they  were  to  clear  about  sixty.  There  is  no  proof 
introduced  by  Clark  of  any  breach  of  that  contract,  except  in  that 
particular.  It  seems  to  me  the  proper  construction  to  be  put  upon 
that  lease  is,  that  the  parties  were  to  have  three  years  in  which 
to  perform  this  contract,  and  that  the  title  to  this  cow  passed  to 
Leonard,  in  consideration  of  their  promise  to  perform  this  work. 
Now,  who  is  entitled  to  the  possession  of  the  cow  for  the  three 
years  ?  Clark  is  not  to  know  in  1868,  but  that  the  work  will  be 
done  in  1869.  He  has  the  full  time  ;  and  there  is  no  stipulation 
or  agreement  in  that  contract  upon  the  part  of  Leonard,  that  this 
property  is  to  remain  in  the  possession  of  Clark ;  but  that  he 
simply  stipulates  a  lien  upon  the  part  of  Clark ;  so  that  it  seeing 
to  me  that  within  a  week  after  Clark  had  delivered  over  that 
heifer,  Leonard  would  have  ai:  undoubted  right  to  sell  his  interest 
in  her ;  and  the  amount  of  interest  would  have  to  be  dependent 
upon  whether  he  performed  his  contract  or  not.     But  I  think  he 
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had  a  right  to  sell  the  interest  he  had  in  the  property.  It  seems 
to  me  that  he  could  transfer  his  right,  and  that  Clark  had  no 
right  to  that  heifer,  until  there  had  been  a  breach  of  this  condi- 
tion in  the  contract ;  and  there  could  be  no  breach  until  the  expi- 
i-ation  of  the  time  in  which  the  party  was  to  fulfill  it.  Taking 
this  view  of  the  case,  it  bcenis  to  me  that  the  defendant  had  no 
right  to  the  possession  of  this  cow  at  the  time  he  took  possession, 
and  there  is  no  dispute  about  the  fact  that  Ilogle  was  not  only  in 
possession  of  the  property,  but  that  he  had  acquiied  all  the  in- 
terest that  Leonard  had  in  this  cow.  He  bought  the  cow,  it 
seems,  and  paid  for  her,  but  he  had  all  the  right  that  Leonard 
had,  and  Leonard  had  the  right  to  retain  the  possession  of  the 
property  until  the  time  expired  within  which  he  was  to  fulfill  this 
contract.  Taking  that  view  of  the  case,  it  seems  to  me  that  the 
plaintiff  is  entitled  to  recover." 

The  court  then  submitted  a  special  verdict  to  the  jury,  which 
they  returned,  and  thereby  found  the  defendant  guilty  ;  that  the 
value  of  Hibbard  Leonard's  interest  in  the  cow  at  the  time  of  the 
taking  by  the  defendant,  was  $60,  the  full  value  of  the  cow  ;  that 
there  was  a  giflof  the  cow  to  said  Leonard,  perfected  by  delivery, 
as  testified  to  by  said  Leonard  ;  and  that  the  plaintiffs  damages 
were  $76.20.  The  defendant  thereupon  filed  a  motion  in  arrest 
of  judgment ;  but  the  court  overruled  the  same,  and  rendered 
judgment  on  the  verdict  for  the  plaintiflF.  To  the  charge  of  the 
court  as  above  detailed,  U)  the  submission  of  said  special  verdict 
to  the  jury,  and  to  the  overruling  of  said  motion  in  arrest,  the 
defendant  excepted. 

J.  Hand  and  A,  (?.  Safford,  for  the  defendant. 

The  charge  of  the  court  was  manifestly  erroneous.  Bigelow  v. 
Huntley,  8  Vt.  154 ;  Swift  v.  MoseUy,  10  Vt.  208  ;  Grant  v. 
Kijvg  ^  Comatock,  14  Vt.  367  ;  Buckmaster  v.  Smithy  22  Vt. 
204 ;  Davis  et  al,  v.  Bradley ^  24  Vt.  55  ;  Armington  v.  HouHton, 
38  Vt.  448  ;  Bucklin  v.  Beah  et  al  38  Vt.  653.  Leonard's  title 
to  the  cow  would  not  become  perfect  until  the  conditions  of  the 
lease  had  been  performed,  or  determined  by  the  act  of  the  par- 
ties ;  and,  granting  that  Leonard  had  at  the  time  of  the  sale  to 
the  plaintiff,  fulfilled  all  the  covenants,  the  contract  only  gave 
him   the   right  to  possession  ;  the  general  right  of  property  re- 
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maitjcd  in  defendant  until  the  conditions  were  performed.  The 
sale  determined  thu  condition,  and  gave  the  defendant  the  right, 
peaceably,  to  recover  possession  of  the  cow  wherever  he  might 
find  her. 

The  submission  of  the  special  verdict  was  error.  The  court 
had  already  ordered  a  verdict  generally,  for  the  plaintiff,  upon 
the  ground  that  the  defendant  had  not  the  right  to  the  possession 
of  the  cow  at  the  time  of  the  alleged  trespass.  What,  then,  was 
left  for  the  jury  to  do,  but  to  find  th^  value  of  the  property  ?  The 
jury  were  allowed  to  find  specially,  a  gift,  when  the  written  con- 
tract between  the  parties  showed  upon  what  term^^  and  conditions 
the  title  was  to  become  absolute.  The  jury  were  allowed  to  find 
specially,  whether  the  gift  between  the  parties  to  this  lease, 
became  perfected  by  delivery  after  the  execution  of  the  lease, 
when  the  lease  put  the  property  in  his  possession,  subject  to  the 
conditions ;  more  than  all  this,  as  between  the  parties  to  that 
lease,  it  was  not  necessary  that  actual  delivery  should  have  been 
made.  Bemis  v.  Momll^  38  Vt.  153.  The  verbal  transaction 
testified  to  by  Leonard  was  merged  in  the  written  agreement,  and 
the  cow  was  finally  selected  in  accordance  with  the  terms  of  the 
written  contract.  The  jury  should  not  be  allowed  to  find  whether 
a  gift  was  perfected.  That  is  a  question  of  law,  not  of  fact.  The 
exceptions  find  that  Leonard's  interest  in  the  property  grew  out  of 
the  following  covenant:  "*  In  consideration  of  performing  the 
above  work,  Clark  to  give  them  this  spring,  each  a  cow ; "  and 
afterwards  a  lien  is  expressly  reserved  on  that  cow.  The  parties, 
it  is  true,  called  it  a  gift^  and  whether  it  was  a  gift  or  sale,  was  a 
question  of  law.  This  special  verdict  is  every  way  improper.  It 
permitted  the  jury  to  find  whether  there  was  a  gift  of  the  cow. 
Was  that  gift  absolute  or  conditional  ?  Was  it  under  the  contract, 
or  independent  of  it  ?  If  independent  of  the  contract,  it  was 
permitting  the  jury  to  find  a  material  fact,  when  there  was  no  tes- 
timony to  support  it.  Manwell,  admx.  v.  Briggs^  17  Vt.  176  ; 
Dean  v.  Dean's  Ustate,  43  Vt.  337. 

The  court  erred  in  directing  a  verdict  for  the  plaintiff.  The 
defendant  testified,  and  the  point  was  uncontradicted,  that  at  the 
time  Leonard  left  the  farm  he  had  only  cleared  eleven  out  of  sixty 
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acres  of  land,  and  that  none  of  the  land  so  cleared  was  fit  for 
plowing,  and  that  Leonard  was  indebted  in  a  large  sum  under  the 
lease,  and  it  was  not  claimed  that  the  conditions  were  performed. 

K  A.  Sowles,  for  the  plaintiff. 

The  question  is,  was  Leonard's  interest  such  an  one  as  could  be 
sold  to  the  plaintiff,  as  against  the  defendant  ?  Of  this  there  can 
be  DO  doubt,  as  appears  from  the  facts  in  the  case.  If  there  was 
a  sale  of  the  premises,  notice  should  have  been  given  Leonard, 
in  accordance  with  the  stipulations  of  the  lease,  which  was  not 
done  in  season.  If,  however,  he  had  notice  at  a  proper  time,  the 
language,  ^^  Leonard's  time  would  expire  the  following  1st  of 
April,"  would  only  apply  to  the  occcupancy  of  the  farm,  and  not 
to  the  stipulations  in  the  lease  in  regard  to  the  clearing  of  the 
laud.  He  clearly  had  three  years  in  which  to  perform  that  part 
of  the  contract  in  the  lease,  and  there  is  no  evidence  that  he 
waived  his  right  to  such  performance.  Hence  he  did  not  break 
the  conditions  of  the  lease.  In  this  respect  the  charge  of  the 
court  was  correct.  But,  if  there  was  error  in  this  respect,  still, 
the  defendant  took  the  cow  before  the  1st  of  April,  and  while 
Leonard  was  in  possession  of  the  premises.  This  would  consti- 
tute the  defendant  a  trespasser.  The  defendant  parted  with  his 
title  to  the  cow  on  the  1st  day  of  January,  1867,  by  his  assign- 
ment of  the  lease,  together  with  all  the  stock  therein  described. 
Consequently,  be  had  no  interest  in  the  cow  at  the  time  of  taking. 

It  may  be  claimed  that  Leonard,  in  the  sale  of  his  interest  in 
the  cow,  was  practically  defeating  the  lien  of  the  defendant,  what- 
ever it  was.  This  might  be  the  case,  if  the  defendant  had  re- 
served a  lien  that  the  cow  should  remain  his  property  until  paid 
for  ;  but  he  did  not.  The  defendant,  as  matter  of  law,  could  not 
claim  the  cow  under  such  a  lien  as  he  may  have  acquired  under 
the  .lease,  as  against  attaching  creditors,  or  bona  fide  purchasers 
without  notice. 

The  jury  returned  a  special  verdict,  in  which  they  found  the 
fact  of  an  absolute  gift,  after  the  execution  of  the  lease.  This 
alone  is  decisive  of  the  case. 
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The  opiDion  of  the  court  was  delivered  by 

Wheeler,  J.  By  the  terms  of  the  lease,  Leonard  acquired 
only  a  conditional  right  to  the  cow.  This  conditional  right  would 
not  become  absolute,  until  performance  by  him  of  the  conditions 
in  the  lease  on  which  his  right  depended.  He  does  not  appear  to 
have  performed  them  at  the  time  he  sold  the  cow  to  the  plaintiff, 
and  probably  his  sale,  if  he  had  had  no  other  title,  would  not 
have  given  the  plaintiff  any  right  as  against  the  defendant,  to  take 
the  cow  away  from  the  farm.  For  this  reason,  it  might  be  diflS- 
cult  to  uphold  the  charge  of  the  court  which  led  to  the  general 
verdict.  But  our  statutes  authorize  the  taking  of  a  special  ver- 
dict. Gen.  Sts.  266,  §  35.  And  when  taken,  it  is  the  duty  of  the 
court  to  render  the  proper  judgment  upon  the  facts  found  by  it. 
The  case  does  not  show  that  any  exception  was  taken  to  the  ad- 
mission of  evidence,  or  to  the  charge  of  the  court,  or  to  any  de- 
cision by  which  the  special  verdict  was  arrived  at,  except  that  the 
defendant  excepted  to  the  submission  of  a  special  verdict  to  the 
jury  at  all ;  and  in  this  respect  there  was  no  error. 

Inasmuch  as  there  may  have  been  error  in  reaching  the  general 
verdict,  the  correctness  of  the  decision  overruling  the  motion  in 
arrest,  is  to  be  determined  upon  the  facts  of  the  case,  as  settled 
by  the  special  verdict.  The  case  shows  that  there  was  no  dispute 
but  that  Leonard  sold  the  cow  to  the  plaintiff,  nor  but  that  the 
defendant  took  the  cow  out  of  the  possession  of  the  plaintiff. 
The  special  verdict  settled  that  the  cow  was  given  to  Leonard  by 
the  defendant,  and  that  the  gift  was  perfected  by  delivery,  and 
the  amount  of  damages.  The  facts  undisputed  and  those  found, 
show  that  the  plaintiff  had  the  right  to,  and  the  possession  of,  the 
cow,  and  that  the  defendant  took  her  out  of  his  possession,  and 
the  damages ;  and  these  facts  entitled  the  plaintiff  to  the  judg- 
ment rendered. 

Judgment  affirmed. 
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Maby  Ann  Law  v.  The  Town  op  Pairpield. 


Evidence.     Sufficiency  of  Notice  of  Injury  on  Highway. 

Whal  a  witnese  who  is  not  a  party,  statM  out  of  coart,  is  not  eyidenoe  in  ohlef  to  prove 

that  the  fhet  is  as  stated  by  him;  bat  can  only  be  8hown  to  discredit  his  testimony  at 

the  taial,  when  contrary  to  sooh  statements. 
The  plaintiff  gave  the  defendant  notice,  that  she  was  injured  on  the  road  leading  from 

fUifield  Centre  to  East  Fairfield,  on  the  21st  of  June,  1871,  and  that  she  claimed  damage ; 

and  ib  appeared  that  the  distance  between  those  two  plaoes,  was  fonr  miles  and  a  half. 

Btf4,  that  the  notioe  was  too  indefinite  as  to  the  plaoe  of  aooident,  and  insoffloient. 

Case  for  injury  on  a  highway.  Plea,  the  general  issue,  and 
trial  by  jury,  and  verdict  for  the  plaintiff,  Royce,  J.,  presiding. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show,  that 
the  highway,  at  the  place  where  the  accident  was  claimed  to  have 
happened,  was  insufficient,  and  out  of  repair ;  that  there  were 
large  and  deep  holes  in  it,  which  were  very,  difficult  to  pass,  and 
were  of  such  a  character  as  to  lender  it  unsafe  and  dangerous  for 
a  person  to  drive  through  them  on  a  trot  with  ahorse  and  wagon, 
and  that  considerable  care  was  necessary  in  going  through  them 
with  a  team  on  a  walk.  The  plaintiff  testified  that  on  the  day  of 
the  accident,  Michael  Carey  procured  a  team  and  invited  her  to 
attend  a  fair  in  the  village  of  Fairfield,  some  seven  miles  from 
vfrhere  she  resided  ;  that,  in  going  to  the  fair,  she  saw  and  took 
notice  of  this  place  in  the  road,  and  that  Carey  had  to  drive 
slowly,  on  a  walk,  going  through  holes  in  the  road  ;  that  she  re- 
turned home  from  the  fair  in  the  night,  passing  this  place  in  the 
road  about  one  o'clock  at  night ;  that  when  she  started  with  Carey 
for  home,  from  Fairfield,  she  noticed  he  had  been  drinking,  and 
that,  fearing  he  would  drive  too  fast,  sho  sat  on  the  left-hand  side, 
and  drove  the  horse,  and  as  she  came  near  these  holes  in  the  road, 
she  noticed  them,  and  knew  them  to  be  the  same  she  passed 
through  going  to  the  fair,  and  saw  a  team  immediately  in  front 
of  her,  drive  through  them  on  a  walk  ;  that  she  drove  through 
them,  on  what  she  called  a  slow  trot ;  and  on  cross-examination, 
she  stated  that  she  did  not  try  to  stop  her  horse,  and  as  the  for- 
ward wheels  went  into  the  holes,  she  was  thrown  out  and  injured. 
55 
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The  evidence  on  the  part  of  the  defendant  tended  to  show,  that 
said  Carey,  who  was  improved  as  a  witness  by  the  plaintiflF,  was 
in  such  a  state  of  intoxication  that  he  was  unable  to  drive,  and 
that  that  was  the  reason  why  the  plaintiff  drove.  The  defendant 
introduced  other  evidence,  tending  to  show  that  said  Carey  had 
admitted,  a  week  or  two  prior  to  the  trial,  that  he  was  driving  at 
the  time  of  the  accident.  The  plaintiff's  evidence  also  tended  to 
show,  that  her  father  was  alone  in  a  single  wagon,  in  company 
with  her,  after  they  left  Fairfield  Centre,  up  to  the  place  where 
the  plaintiflF  was  thrown  out,  a  distance  of  two  or  three  miles. 
Also,  that  she  gave  notice  under  the  statute,  within  thirty  days, 
of  her  claim  for  damages,  and  of  the  time  and  place  of  accident. 
The  defendant  introduced  evidence  tending  to  show  that  the  only 
notice  given  was,  that  the  plaintiflF  had  been  injured  on  the  road 
leading  from  Fairfield  Centre  to  East  Fairfield,  on  the  21st  day 
of  June,  1871,  and  claimed  damages,  and  that  the  distance  l>c- 
tween  those  points  was  four  and  one  half  miles.  The  defendant 
requested  the  court  to  charge  the  jury,  among  other  things,  as 
follows : 


2.  ''  That  if  the  jury  find  that  Michael  Carey,  who  was  in  the 
wagon  with  the  plaintiflF  at  the  time  of  the  accident,  invited  her 
to  go  to  the  fair  with  him,  and  any  want  of  care  and  prudence  on 
his  part  contributed  in  any,  even  the  slightest,  degree,  to  the  in- 
jury of  the  plaintiflF,  she  is  not  entitled  to  recover,  even  though 
the  road  was  out  of  repair  and  insuflBcient." 

4.  "  That  if  the  jury  find  that  said  Carey,  who  was  in  the 
wagon  with  the  plaintiflF  at  the  time  of  the  accidant,  had  invited 
her  to  go  to  the  fair  with  liim,  and  that  on  the  occasion  of  the  ac- 
cident, he  was  wanting  in  ordinary  care  and  skill,  or  was  guilty  of 
negligence  or  want  of  ordinary  care  in  driving,  and  such  negligence 
or  want  of  ordinary  care  contributed  in  any,  even  the  slightest, 
degree,  to  the  injury,  the  plaintiflF  cannot  recover,  although  the 
road  was  out  of  repair  and  insuflScient. 

6.  "  That  if  the  jury  find  that  the  notice  given  to  the  town  was 
such  as  the  evidence  of  the  defendant  tends  to  show,  that  such 
notice  is  insuflBcient  in  law,  and  the  plaintiflF  is  not  entitled  to  re- 
cover." 
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The  court  refused  to  charge  in  accordance  with  said  requests. 
Iq  relation  to  the  second  and  fourth  requests  the  court  charged  as 
folloirs : 

*'*'  Another  question  was  made,  and  the  court  was  requested  to 
charge  upon  it,  in  reference  to  the  condition  of  this  Michael  Ca- 
rey. I  understand  that  it  was  determined,  substantially,  in  the 
ease  of  Carlisle  et  iix.  v.  Sheldon^  88  Yt.  440,  that  when  a  man 
Ih  a  passenger  in  a  stage  coach,  and  the  injury  happens,  partly 
thix)ugh  a  defect  in  the  highway  and  partly  through  a  want  of 
care,  skill,  and  prudence  on  the  part  of  the  driver,  so  that  his 
want  of  care,  skill,  and  prudence,  contributes  to  the  happening  of 
the  injury,  that  that  pa^'senger,  although  he  is  perfectly  innocent 
of  that  injury,  being  seated  inside  the  coach,  cannot  recover 
against  the  town  ;  he  is  a  passenger,  and  has  a  right  of  passage 
over  the  road.  He  may  sue  the  proprietor  of  the  coach,  and  re- 
cover of  him,  but,  as  far  as  the  liability  of  tho  town  is  concerned, 
that  is  a  question  between  the  town  and  the  proprietor  of  the 
coach.  Hence,  they  held  in  that  case,  that  where  Mrs.  Carlisle 
was  riding  with  her  husband,  and  she  jumped  out  of  a  wagon  to 
avoid,  as  she  supposed,  a  serious  injury,  and  it  turned  out  that 
the  fault  was  upon  the  part  of  her  husband,  and  his  bad  driving, 
that  she  could  not  recover ;  she  was  a  passenger  then  with  him, 
and  under  his  care,  and  it  was  not  placed  upon  the  ground  of  the 
peculiar  relations  that  existed  between  man  and  wife,  but  upon 
other  general — those  that  I  have  suggested.  Applying  the  law 
as  I  understand  it,  to  this  case,  if  Michael  Carey  had  been  driv- 
ing this  horse,  and  had  been  drunk,  or  from  any  other  cause  this 
accident  had  happened  in  consequence  of  his  want  of  care,  pru- 
dence, and  skill,  this  plaintiff  would  not  be  entitled  to  recover. 
That  is  as  I  understand  the  law  as  settled  in  the  case  of  Carlisle. 
I  think  that  is  in  consonanc'3  with  some  English  cases  lawyers  have 
had  occasion  to  refer  to  for  a  great  while  ;  but,  in  order  to  bring 
this  case  within  that  principle,  if  they  attribute  any  fault  to  Carey, 
and  that  this  fault  was  occasioned  by  his  drunkenness,  they  ought 
to  show  in  the  first  place,  that  he  was  drunk  upon  that  occasion, 
and  not  simply  that  he  had  been  drinking  Many  men  may  drink 
some,  and  still  be  as  competent  to  drive  a  horse,  or  transact  any 
of  the  ordinary  business  of  life,  as  though  they  had  not  been 
drinking  at  all.  If  they  attribute  the  fault  to  that  fact,  that  they 
must  make  out.  Upon  that,  yon  have  the  testimony  of  his 
associates,  and  of  Capt.  Kennedy,  who  testifies  to  his  admis- 
sion, made  two  or  three  weeks  since,  that  he  was  drunk.  It 
seems  that  he  was  sober  enough  to  get  out  at  that  time  and  assist 
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the  girl,  and  sober  enough  to  drive  the  horse  home  after  that. 
Even  if  he  was  drunk,  and  so  drunk  as  to  be  incapable  of  driving, 
then  if  he  had  attempted  to  drive,  and  this  accident  had  occurred 
in  consequence  of  his  bad  driving,  this  argument  might  apply  ; 
but  it  seems  from  the  testimonv  that  he  did  not  touch  the  lines 
from  the  time  they  left  Fairfield  Center,  until  after  the  accident 
happened  ;  nor  does  it  appear  but  that  this  plaintiff  was  compe- 
tent to  drive  this  team.  AH  the  testimony  is  her  own.  She  says 
she  was  accustomed  to  drive  horses  from  her  childhood  up.  I  do 
not  see  where  that  principle  can  apply  to  this  case,  for  I  do  not 
see  any  evidence  in  the  case  that  would  warrant  the  jury  in  say- 
ing that  the  conduct  of  Carey,  upon  that  night,  either  drunk  or 
sober,  contributed  to  the  happening  of  this  accident.;  and  those 
facts  you  must  fiud,  in  order  to  justify  you  in  coming  to  the  con- 
clusion, which  is  claimed  by  the  defendant's  counsel,  that  he,  in 
some  way,  contributed  to  this  accident.  A  man  might  have  been 
dead  drunk,  and  lain  helpless,  apparently,  in  the  bottom  of  the 
wagon,  and  still  not  contributed  to  the  happening  of  the  accident ; 
and  his  mere  lying  there  like  a  piece  of  pig-iron,  might  have  con- 
tributed in  some  event  to  the  accident." 

In  relation  to  the  fifth  request,  the  court  charged  the  jury  that 
the  notice  was  sufficient,  though  it  was  as  the  defendant's  evidence 
tended  to  show  it.  To  the  refusal  to  chavge  as  requested,  and  to 
the  charge  as  given,  the  defendant  excepted. 

Edson  ^  jRand,  for  the  defendant. 

The  case  shows  that  the  plaintiff  went  to  Jthe  fair  with  Carey, 
and  was  under  his  care  and  protection  ;  and  the  defendant's  evi- 
dence tended  to  show,  that  at  the  time  of  the  accident,  Carey  was 
in  such  a  state  of  intoxication  as  not  to  be  able  to  drive,  and,  also, 
that  he  was  driving  or  attempting  to  drive  at  the  time.  The  de- 
fendant had  the  right  to  go  to  the  jury  upon  the  questioa,  as  to 
whether  he  was  driving  or  not,  and  was  entitled  to  the  charge  as 
contained  in  his  fourth  request ;  and  in  the  refusal  of  the  court  to 
so  charge,  there  was  error.  The  court  erred  in  instructing  the 
jury,  that  there  was  no  evidence  in  the  case  that  would  warrant 
them  in  saying  that  the  coiiduct  of  Carey,  either  drunk  or  sober, 
contributed  to  the  happening  of  the  accident,  when  the  defendant's 
evidence  tended  to  show  that  he  was  so  much  intoxicated  as  to  be 
unable  to  drive,  and  was  driving,  or  attempting  to,  at  the  time ; 
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and  it  was  conceded  the  team  went  through  this  hole  on  a  slow 
trot,  and  that  it  was  of  such  a  character  a^  to  render  it  unsafe  and 
dangerous  for  a  person  to  drive  through  with  a  horse  and  wagon 
upon  a  trot,  and  that  considerable  care  was  necessary  in  going 
through  with  a  team  on  a  walk.  Under  a  proper  charge,  the  jury 
might,  and  probably  would,  have  found  that  Carey  was  driving  at 
the  time  of  the  accident,  and,  if  not  positively  drunk,  so  far  in- 
toxicated that  driving  through  the  hole  on  a  trot — an  act  conceded 
to  be  dangerous — was  not  only  gross  negligence,  but  utter  care- 
lessness. The  court  erred  in  saying  to  the  jury,  "  they  ought  to 
show  in  the  first  place  that  he  was  drunk  upon  that  occasion,  and 
not  simply  that  he  Isad  been  drinking,"  when  the  defendant's  evi- 
dence tended  to  show  that  he  was  drunk.  The  defendant  had  the 
right  to  go  to  the  jury  upon  the  question,  as  to  whether  he  was 
driving  at  the  time  of  the  accident  or  not,  and  as  to  the  degree  of 
intoxication  he  was  under,  and  whether  that  intoxication  contrib- 
uted to  che  accident.  These  were  purely  questions  of  fact  for  the 
jury,  and  the  court  erred  in  not  submitting  them  to  the  jury. 
What  is  reasonable  skill,  proper  care  and  diligence,  and  whether 
the  want  of  it  in  any  degree  contributed  to  the  accident,  are  only 
to  be  determined  by  the  jury.  WiUard  v.  Newbury^  22  Vt.  458  ; 
Beers  v.  Houmtonie  B.  B.  Co.  19  Conn.  566 ;  Benhart  v.  R,  ^ 
S.  R  R.  Co.  32  Barb.  165  ;  Phil.  <f  R.  R.  R.  Co.  v.  Spearen, 
47  Penn.  St.  300;  Button  v.  Hadaon  River  R.  R.  Co,  18  N.  Y. 
248. 

The  court  erred  in  commenting  upon  the  testimony  of  the  plain- 
tiff, merely  saying,  ^'  But  it  seems  that  he  did  not  touch  the  lines 
from  the  time  they  left  Fairfield  Center  until  after  the  accident," 
when  defendant's  evidence  tended  to  show  Carey  was  driving  at 

the  time. 

The  court  erred  in  not  charging  according  to  the  defendant's 
second  request.  The  case  finds  that  the  plaintifi^  was  under  the 
care  and  protection  of  Carey,  and  he  was  responsible  for  her  .safety, 
and  any  want  of  care  on  his  part  is  attributable  to  her,  and  comes 
elearly  within  the  principle  laid  down  in  Carlisle  v.  Sheldon^  38 
Vt.  440,  and  Ho/li/  v.  Boston  Qas  Light  Co,  8  Grey,  123. 

The  court  erred  in  not  charging  in  accordance  with  the  defend- 


430  FRANKLIN  COUNTY, 

Law  V.  FUrfield. 

ant's  fifth  request.  The  statute  in  regard  to  giving  notice  is  clear 
and  explicit ;  its  intent  and  meaning  obvious ;  its  object  clearlj 
apparent.  The  person  must  describe  the  place  where^  with  reason- 
able certainty,  having  reference  to  the  highway,  whether  a  new 
one,  and  passing  through  a  new  and  sparsely  settled  portion  of  the 
town,  and  having  few  natural  objects  to  designate  the  place  ;  or 
an  old  highway,  and  through  a  part  of  the  town  which  has  been 
long  and  thickly  settled,  and  with  well  known  farms  and  farm- 
houses and  out-buildings,  to  aid  in  describing  the  place  where^  in 
order  that  the  selectmen  may  find  it,  and  make  the  needed  repairs. 
Kent  v.  Lincoln^  32  Vt.  591 ;  Church  et  al.  v.  Westminster j  46 
Vt.  380. 

a.  A.  Sotvles^  F.  IT.  McO^ettrick,  and  B.  O.  Benton^  for  the 
plaintiff. 

There  can  be  no  doubt  as  to  the  correctness  of  the  charge  as  to 
the  notice,  excepting  as  to  ''  the  place  where,"  Ac.  Pibbpoint, 
Ch.  J.,  in  Clapp  v.  Burlington^  42  Vt.  582,  says:  **The  word 
place  is  a  very  indefinite  term.  It  may  refi^r  to  a  very  small  or  to 
a  very  large  space,  and  must  be  construed  with  reference  to  the 
connection  in  which  it  is  used,  the  subject-matter  spoken  of,  and 
the  object  in  view."  This  language  was  used  in  construing  a 
United  States  statute  as  to  "  the  place  where"  national  banks 
could  be  taxed,  which  in  this  case  was  held  to  mean  the  state 
where  the  bank  was  located.  The  language  to  be  construed  is 
identical  in  the  two  cases.  It  would  therefore  seem  improbable 
that  the  court  should  hold  in  the  one  case,  that  "  the  place  where" 
might  embrace  a  large  state,  and  in  the  other  a  small  circumscribed 
''  spot,"  susceptible  of  description  by  metes  and  bounds,  as  claimed 
by  defendant.  It  would  rather  seem  to  mean  the  road  where  the 
injury  occurred^  so  that  a  stranger  residing  at  a  distance,  receiv- 
ing an  injury  on  the  highway  in  the  night-time,  without  any  par- 
ticular objects  in  the  vicinity  by  which  to  indicate  the  spot  where 
the  injury  occurred,  and  unacquainted  with  any  of  the  landmarks, 
might  give  notice,  describing  the  road  as  leading  from  one  place 
to  another,  as  in  this  case.  The  object  in  view  would  seem  to  be 
three-fold,  as   appears   from  Kent  v.  Lincoln^  32  Vt.  696.     1. 
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That  the  fact  of  the  injury  may  be  koowD  to  the  town.  2.  That 
an  examination  of  the  highway  may  be  made,  before  the  condition 
of  the  road  has  been  entirely  altered,  so  that  the  actual  condition 
of  the  road  at  the  time  of  the  injury  may  be  shown.  3.  And  that 
the  town  may  be  put  upon  inquiry  to  ascertain  all  the  circumstances 
attending  the  injury  complained  of.  The  liability  of  the  town  is 
in  consequence  of  a  defective  highway,  as  well  as  of  a  defective 
**  spot"  in  the  highway. 

The  court  charged  properly  in  regard  to  Carey,  who  was  in  the 
wagon  with  plaintiff  at  the  time  of  the  injury.  The  simple  fact 
that  there  was  evidence  tending  to  show  that  he  was  intoxicated, 
would  not  warrant  the  court  in  charging  the  jury  as  the  defendant 
requested,  when  he  was  not  driving,  and  especially  in  the  absence 
of  any  and  all  testimony  tending  to  show  that  such  intoxication 
contributed  in  any,  even  the  slightest,  degree,  to  the  injury.  Hunt 
et  ux.  V.  Pownal,  9  Vt.  411 ;  Cassedy  v.  Stockbridge^  21  Vt.  391. 
The  only  possible  claim  that  can  be  urged  by  the  defendant  is,  that 
Carey  should  have  been  driving  the  horse  at  the  time,  and  that  in 
this  there  was  negligence.  This  would  apply  with  equal  force  if 
he  had  stopped  at  Fairfield  Center  over  night,  and  the  plaintiff 
had  pursued  the  journey  alone,  and  received  the  injuries.  This 
cannot  be  seriously  urged. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  I.  The  only  pretended  evidence  that  Carey  was  driv- 
ing the  team  at  the  time  of  the  accident,  was  that  of  some  witness 
for  the  defendant,  who  testified  that  within  a  few  days  of  the  trial, 
Carey  had  admitted  he  was  driving.  Carey  was  not  a  party  to  the 
suit.  Hence,  this  admission,  if  made  by  him,  could  not  be  re-, 
ceivcd  or  considered  as  evidence  in  chief,  to  establish  the  fact  that 
he  was  driving.  He  had  been  improved  as  a  witness  for  the 
plaintiff,  but  whether  he  had  denied,  while  testifying,  that  he  was 
driving  at  the  time  the  accident  occurred,  does  not  appear.  If, 
as  is  probable,  he  had  made  such  a  denial,  this  evidence  was  ad- 
missible to  discredit  him  as  a  witness,  and  could  not  have  been 
received  nor  considered  for  any  other  legitimate  purpose.  There 
was,  therefore,  no  legitimate  evidence  that  Carey  was  driving  the 
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team  when  the  accident  occurred,  and  hence,  no  foundation  in  the 
evidence  for  the  second  and  fourth  requests  made  by  the  defend- 
ant. Carey  had  invited  the  plaintiff  to  accompany  him  to  the  fair ; 
and,  on  her  acceptance  of  the  invitation,  he  had  conveyed  her  to 
the  fair.  If  the  accident  had  happened  while  he  was  driving  the 
team,  and  when  she  was  accompanying  him,  and  was  under  his 
care  and  safe  conduct,  these  requests  would  have  been  pertinent. 
But  as,  at  the  time  of  the  occurrence  of  the  accident,  she  was 
driving  the  team,  and  he  was  in  her  care,  and  was  accompa- 
nying her,  hud  not  she  him,  there  was  no  evidence  in  the  case  to 
which  these  requests  could  be  legitimately  applied,  and  for  that 
reason  the  court  properly  refused  to  charge  in  accordance  with 
them. 

II.  The  act  of  1870  so  far  changed  the  law  in  regard  to  notice, 
as  to  require  the  notice  to  be  "  in  writing,"  "  stating  the  time 
when,  and  the  place  where,  such  injury  was  received."  The 
question  raised  is,  whether  a  notice  informing  the  town  that  the 
accident  happened  somewhere  on  a  highway  four  and  a  half  miles 
in  length,  and  conveying  no  more  definite  information  of  the 
place,  is  a  sufiBcient  stating  of  the  place  where  the  injury  was  re- 
ceived, to  answer  the  requirements  of  the  statute.  The  language 
of  the  statute  is  quite  indefinite.  The  word  place  is  a  very  indefi- 
nite term.  It  is  applied  to  any  locality,  limited  by  boundaries, 
however  large  or  however  small.  It  may  be  used  to  designate  a 
country,  state,  county,  town,  or  a  very  small  portion  of  a  town. 
The  extent  of  the  locality  designated  by  it,  must,  generally,  be  de- 
termined by  the  connection  in  which  it  is  used.  In  this  statute,  it 
is  used  in  connection  with  the  highways  in  a  town,  and  was  in- 
tended to  designate  some  locality  within  the  boundaries  of  such 
highways.  The  liability  of  a  town  for  damages  sustained  by  a 
traveller,  is  limited  to  such  highways  as  the  town  is  obliged  to 
maintain,  which,  usually,  is  confined  to  the  highways  within  the 
town.  It  is  evident,  therefore,  that  place^  as  used  in  the 
statute,  is  intended  to  be  confined  to  a  locality  less  extensive  than 
the  entire  highways  in  the  town.  But,  how  narrow  a  locality  on 
the  highway  was  intended  to  be  designated  by  the  word  plaee^  it 
is  difficult  to  determine.     The  natural  objects  by  which  the  local- 
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itj  of  the  injury  can  be  definitely  described,  will  vary  very  much 
in  different  cases.     The  knowledge  which  the  injured  party  has, 
or  might  obtain,  of  such  natural  objects,  will  not  always  be  the 
same.     If  the  time  of  the  accident  were  the  night,  and  the  occa- 
sion the  first  passage  of  the  party  receiving  the  injury,  over  the 
highway,  he  might  have,  or  be  able  to  obtain,  but  limited  means 
of  describing  the  exact  locality  which  occasioned  the  injury.     It 
would  be  a  harsh,  not  to  say  an  unjust,  application  of  the  staiute, 
to  limit  its  language  to  so  narrow  a  locality  as  to  deprive  an  in- 
jnred  party  of  the  right  of  recovery  where  he  has  given  the  town 
the  l)est  description  of  the  precise  place  occasioning  the  injury 
which  it  was  in  his  power  to  give.     iSuch,  evidently,  was  not  the 
intention  of  the  legislature.      The  object  to  be  effected  by  the 
passage  of  the  statute  was  in  the  interest  of  the  town.     Before 
the  passage  of  this  statute,  the  person  sustaining  an  injury  through 
the  insuflSciency  of  a  highway,  was  simply  required  to  notify  one  of 
the  selectmen  of  the  town,  within  thirty  days,  of  the  injury,  that 
he  had  sustained  damages,  and  should  require  satisfaction  of  the 
town.    This  notice  was  first  required,  by  statute,  in  1855.     The 
law,  before  the  act  of  1870,  left  the  town  to  ascertain,  as  best  it 
could,  the  place  whore  the  insuflBciency  existed.     The  act  of  1870 
requires  the  notice  to  be  in  writing,  and  that  it  state  the  time 
and  place  where  the  injury  was  received.     All  the  provisions  of 
the  act  of  1870,  manifest  a  purpose  on  the  part  of  the  legislature, 
to  require  a  more  certain  and  specific  notice   to  be  given,  and 
such  a  notice  as  would  fairly — and,  under  all  the  circumstances 
of  the  particular  case,  reasonably — inform  the  town  of  the  locality 
in  which  the  insuflScient  highway  causing  the  injury,  existed,  so 
that  the  officers  of  the  town,  immediately  after  the  injury,  and  be- 
fore the  surface  of  the  highway  has  materially  changed,  might 
examine  the  place  causing  the  injury,  and  judge  of  the  sufficiency 
or  insufficiency  of  the  highway  at  that  point ;  and  thus  be  pre- 
pared to  resist  or  yield  to  the  claim  of  the  injured  party.     Doubt- 
less, the  statute  was  intended  to  furnish  to  the  town  the  same 
facilities  for  ascertaining  the  condition  of  the  place  causing  the 
iojary,  which  the  injured  party  has,  or  could  reasonably  have ; 
Had  so,  enable  it  to  secure  testimony  of  its  condition,  before  it 
66 
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Bhall  have  passed  from  existence.  It  is  manifest  that  no  specific 
rule  can  be  laid  down  which  will  govern  all  cases  ;  that  the  sufli- 
cicncj  of  tlic  notice  in  each  case  must  be  determined,  to  some  ex- 
tent, by  the  facts  of  that  case.  We  do  not  think,  under  the  cir- 
cumstances of  this  case  as  developed  in  the  exceptions,  that  the 
court,  as  matter  of  law,  could  hold  that  a  highway  four  and  a 
half  miles  in  length,  was  a  reasonable  statement  of  the  place 
where  the  injury  was  received.  It  threw  upon  the  town,  if  it 
would  find  the  exact  locality  of  the  insutSciency  which  caused  the 
injury,  the  burden  of  examining  the  whole  length  of  the  highway 
named  in  the  notice.  Nor  did  the  notice  furnish  the  town  any 
data  by  which  it  might  certainly  know  that  the  particular  locality 
it  might  fix  upon,  was  the  place  at  which  the  plaintiff  received  the 
injury.  No  facts  are  stated  in  the  exceptions  which  rendered  it 
unreasonable  to  require  from  the  plaintiff  a  more  definite  and 
limited  description  of  the  place  causing  the  injury.  In  the  ab- 
sence  of  all  such  facts,  we  think  the  court  erred  in  holding  that 
the  notice,  as  the  defendant's  evidence  tended  to  prove  it,  was 
sufficient.     Judgment  reversed,  and  cause  remanded. 


Henry  C.  Maxham  v.  James  P.  Place, 
Evidence,     Shfriff^a  Sale,     Privileged  Communications. 

To  prove  the  readition  of  a  jndgment,  and  the  record  thereof,  the  plaintiff  offered  in  evi- 
dence an  exocution  which  recited  the  Jadi;ment  in  the  usual  lorm,  and  proved  by  p».- 
rol,  that  dilifi^ent  search  had  been  made  for  a  record  of  the  Judgment,  but  that  none 
could  be  found;  and  showed  by  au  attorney,  that  the  debtor  applied  to  him  to  have 
judgment  rendered  against  himself  in  favor  of  the  creditor,  upon  certain  note^  which 
the  latter  heid  against  him  ;  that  the  attorney  issued  the  execution  offered  in  evidence, 
and  presumed  he  issued  antecedent  process,  as  sucii  was  hiM  practice  in  such  oaaeit;  and 
also  showed  by  the  justice  who  signed  the  execution,  that  said  attorney  and  the  debtor 
came  to  his  office,  aad  confessed  judgiu«}nt  in  fkvor  of  the  creditor,  but  he  did  not 
recollect  the  amount.  Htld,  that  tlie  evidence  tended  to  show  the  rendition  of  a 
judgment  by  confession,  and  that  the  record  thereof  was  lost. 

A  sheriff  told  his  deputy,  when  he  directed  him  to  sell  certain  property  which  ho  him- 
self had  advertised  to  be  sold  on  exocution,  that  there  would  lie  no  one  present  at  tlie 
sale  but  the  execution  creditor.  Htid^  that  proof  thereof  was  not  admissible,  to  show 
the  sale  collusive  and  fkuudulent,  as  the  rights  of  the  parties  could  not  be  aJfccted  by 
what  the  sheriff  said. 
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The  defoD<Uot  oflbred  to  show,  for  the  aaoie  purpoae,  that  Bale  waa  made  at  an  unumtl 
place  for  raoh  sales  to  he  made.    Hfld,  Inadmissible. 

M.  told  his  attorney  who  assisted  him  in  the  oonfeMion  of  a  jadgment  axainst  himself 
in  &ror  of  a  ereditor»  that  he  did  it,  that  he  miKht  have  his  piano  sold  on  exeontion, 
so  his  other  creditors  could  not  attach  it.  The  court  allowed  the  attorney  to  deter- 
mine whether  he  woold  disclose  the  commnnication,  and  he  reAised.  HeU^  that  the 
oommanieaUon  was  privileged,  and  that  the  fiict  that  the  court  allowed  the  attorney 
to  determine  whether  he  would  testify  or  not,  was  not  a  ground  of  complaint,  as  the 
result  was  the  same. 

Replevin  for  a  piano- forte.  Plea,  the  general  issue,  with  no- 
tice that  the  defendant  claimed  to  hold  said  property  by  virtue  of 
an  attachment  thereof  by  him  as  sheriff  of  Franklin  county,  on  a 
writ  in  favor  of  Julian  H.  Dewey  against  Hiram  S.  Maxham, 
brother  of  the  plaintiff.  Trial  by  the  court,  September  term, 
1872,  RoYCE,  J.,  presiding. 

The  plaintiff  claimed  title  to  said  piano  by  virtue  of  a  purchase 
thereof  from  one  Theron  Webster,  prior  to  said  attachment, 
and  claimed  that  said  Webster  purchased  the  same  on  the  23d 
of  December,  1867,  at  a  sheriff's  sale  on  an  execution  in  fa- 
vor of  the  said  Webster  against  the  said  Hiram.  The  plaintiff 
offered  said  execution  and  the  oflScer's  return  thereon,  in  evi- 
dence, to  which  the  defendant  objected,  because  the  execution  was 
without  date,  and  because  there  was  no  minute  thereon  of  the 
time  when  the  officer  received  the  same  for  collection.  Said  exe- 
cution recited  a  judgment  as  recovered  on  the  9th  day  of  Decem- 
l)er,  1867,  for  $385.02  damages,  and  $2.25  costs,  and  was  dated 
*"  the  9th  day  of  December,  A.  D.  18  ."  The  officer's  return 
thereon  showed  the  levy  thereof  on  said  pinno,  Dec.  9,  1867,  and 
the  sale  thereof  on  the  23d  of  the  same  December.  The  court 
overruled  the  objection,  and  admitted  the  execution  and  return ; 
to  which  the  defendant  excepted. 

The  defendant  claimed  that  the  sale  of  said  piano  upon  said 
execution  was  fraudulent,  so  far  as  the  creditors  of  the  said  Hiram 
were  concerned,  and  invalid  as  a  sheriff  sale — lacking  the  neces- 
sary requisites  of  such  sale.  No  record  of  the  judgment  upon 
which  said  execution  purported  to  have  been  issued,  was  produced  ; 
but  it  was  shown  that  diligent  search  had  been  made  in  every 
place  where  such  record  would  be  likely  to  be  found,  but  without 
i>uccess.     The  plaintiff  then  offered  to  prove  by  parol,  that  such 
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record  was  in  fact  made,  hut  could  not  be  found,  and  the  court 
admitted  the  evidence  ;   to  which  the  defendant  excepted.  . 

For  the  purpose  of  proving  such  record,  Myron  Buck,  the  at- 
torney for  the  creditor  in  the  execution,  and  who  did  the  business, 
testified  for  the  plaintiff,  that  lie  issued  the  execution  in  question, 
but  had  no  recollection  of  having  made  a  writ  in  the  ca."^e  in  favor 
of  said  Webster  against  said  Hiram ;  that  it  was  his  custom  to  do 
so  in  such  cases,  and  presumed  he  did  in  this.  He  also  testified 
that  the  said  Hiram  applied  to  him  to  have  judgment  rendered 
against  himself  by  confession,  in  favor  of  said  Webster,  upon 
certain  notes  Webster  held  against  him,  and  have  the  piano  in 
question  sold  upon  execution  to  be  issued  thereon  ;  that  he,  Buck, 
never  had  any  communication  upon  the  subject  with  Webster.  L. 
Oilman,  the  justice  signing  said  execution,  testified  for  toe  plain- 
tiff upon  the  subject  of  the  record  of  said  judgmeiit,  that  Mr. 
Buck  and  the  said  Hiram  came  to  his  office  and  confessed  jndg< 
ment  in  favor  of  Webster,  but  he  did  not  recollect  the  amount. 
The  testimony  of  Oilman  and  Buck  was  all  the  evidence  iutm- 
duced  upon  tho  subject  of  said  record. 

Theron  Webster  testified  that  the  said  Hiram  was  owing  him ; 
that  he  urged  him  to  pay  or  secure  him  ;  that  Maxham  suggested 
the  sale  of  the  piano  upon  execution  ;  that  he  attended  the  sale 
of  the  piano,  and  bid  the  same  off,  at  the  request  of  Maxham ; 
that  he  subsequently  sold  the  piano  to  the  plaintiff  for  two  hun- 
dred dollars,  which  was  all  he  ever  received  on  the  debt  against 
said  Maxham. 

The  plaintiff  introduced  evidence  tending  to  show  that  a  notice 
signed  by  A.  J.  Soule,  sheriff  of  Franklin  county,  for  the  sale  of 
the  piano  in  question  at  the  dwelling-house  of  Hiram  S.  Maxham, 
in  the  village  of  St.  Albans,  on  the  23d  day  of  December,  1867, 
was  posted  on  the  front  door  of  said  dwelling-house.  The  de- 
fendant introduced  witnesses  who  were  in  the  habit  of  passing  said 
dwelling-house,  daily,  during  the  time  the  plaintiff  claimed  said 
notice  was  posted  there,  whose  tes^timony  tended  to  show  that  no 
notice  was  posted  upon  the  front  door  of  said  house,  as  claimed 
by  the  plaintiff. 

It  appeared,  though  by  testimony  objected  to  by  the  plaintiff, 
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I  that  said  pianu  was  sold  by  one  Kelly,  a  deputy  of  said  Soule,  at 
EQction,  on  the  2M  day  of  December,  1867,  in  tlie  parlor  or  sitr 
ting-room  in  the  dwelliug-house  of  said  Hiram,  to  the  said  Web- 
stei ,  for  one  hundred  dollars,  which  was  the  only  bid  ;  that  said 
Kelly,  Webster,  and  Hiram  S.  Maxham,  were  the  only  persons 
present  at  said  sale,  and  that  at  the  time  of  said  sale,  said  piano  was 
not  removed  from  said  sitting-room,  where  it  was  sitting.  That  at 
the  time  of  said  sale,  there  was  no  announcement  that  such  sale 
would  take  place  ;  that  Kelly  did  not  remain  at  the  place  of  sale 
more  than  four  or  five  minutes,  and  that  said  piano  remained  in 
the  family  of  said  Hiram  S.  Maxham,  in  liis  said  dwelling-house, 
and  was  used  by  a  minor  daughter  of  his,  until  about  the  3d  of 
June,- 1870. 

It  also  appeared  that  at  the  time  the  plaintifl*  purchased  the 
piano  of  Webster,  he  made  it  his  homo  at  the  house  of  the  said 
Hiram,  as  a  boarder,  and  was  there  as  often  as  once  or  twice  a 
week,  and  so  continued  to  make  it  his  home  there,  until  said  pi- 
ano was  attached  by  the  defendant ;  that  at  the  time  it  was  at- 
tached by  the  defendant,  it  was  on  a  railroad  car  at  the  depot,  in 
St.  Albans,  with  the  household  furniture  of  the  said  Hiram,  di- 
rected to  one  Sessions,  Rome,  N.  Y. ;  that  the  piano  and  furni- 
ture had  been  that  day  removed  from  said  dwelling-house  to  the 
depot,  by  the  plaintiff,  for  the  purpose  of  being  sent  to  Rome,  N. 
Y.,  where  the  family  of  the  said  Hiram  soon  after  removed,  and 
where  said  Hiram  had  been  for  some  time  previous,  with  the  ex- 
pectation on  the  part  of  the  plaintiff  that  said  piano  was  still  to 
be  used  by  the  said  Hiram's  daughter.  It  also  appeared  that 
the  dwelling-house  of  the  said  Hiram,  at  the  time  of  tho  sale 
of  the  piano  upon  execution,-  was  used  only  for  the  purpose  of 
a  private  dwelling-house,  and  never  had  been  used  for  any  other 
purpose ;  that  said  piano  was  worth  from  three  to  five  hundred 
dollars,  and  that  the  same  was  attached  by  the  defendant,  on 
the  3d  day  of  July,  1870,  as  the  property  of  the  said  Hiram, 
on  a  writ  in  tho  hands  of  the  defendant  in  favor  of  Julian  H. 
Dewey  against  the  said  Hiram. 

The  defendant  offered  to  prove,  that  when  said  Soule  directed 
his  deputy,  Kelly,  to  sell  said  piano  upon  the  occasion  of  his 
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selling  it  upon  said  execution  as  aforesaid,  he  told  Kelly  that  there  ^ 
would  be  no  one  present  but  Theron  Webster ;  which  evidence 
was  excluded  by  the  court ;  to  which  the  defendant  excepted. 
The  defendant  also  offered  to  prove  by  the  officer  who  sold  said 
piano,  and  by  the  defendant,  that  said  piano  was  sold  at  an  un- 
usual place  for  such  sales  to  be  made  ;  which  evidence  was  ex- 
cluded by  the  court ;  to  which  the  defendant  excepted.  The 
defendant  also  offered  lo  prove  by  the  said  Buck,  that  at  the 
time  when  said  Hiram-  applied  to  hiui  to  have  the  piano  sold 
on  execution,  the  said  Hiram  told  him  that  the  reason  why  he 
wanted  it  sold  at  sheriff's  sale  was,  that  it  could  not  be  attached 
by  his  creditors.  To  this  evidence  the  plaintiff  objected,  on  the 
ground  that  it  would  be  a  breach  of  confidence  between  counsel 
and  client,  and  that  it  was  immaterial.  The  court  instructed  the 
witness,  that  if  he  considered  a  disclosure  of  the  communication 
in  question  a  breach  of  such  confidence,  he  need  not  disclose  the 
same.  Whereupon  the  witness  declined  to  answer  the  question 
of  the  defendant  in  reference  to  such  communication  ;  to  which 
ruling,  the  defendant  excepted.  The  specifications  of  the  indebt- 
edness of  said  Hiram  to  said  Webster,  which  were  left  by  said 
Hiram  with  the  justice  signing  said  execution,  were  put  into  the 
case  by  the  defendaiit. 

From  the  facts  and  evidence  above  detailed,  the  defendant 
claimed  that  the  sale  [of  said  piano  upon  said  execution,  was  in- 
valid as  a  sheriff  sale,  and  could  have  no  greater  force  than  a 
private  sale  ;  that  there  was  no  sufficient  change  of  possession  to 
render  a  private  sale  effectual  as  against  creditors,  and  that  for 
these  reasons,  as  well  as  for  fraud,  which  the  defendant  claimed 
existed  in  the  transaction,  the  plaintiff  could  not  sustain  this  ac- 
tion. But  the  court  decided  that  said  sale  was  a  valid  sheriff 
sale,  and  rendered  judgment  for  the  plaintiff  for  nominal  dam- 
ages ;  to  which  the  defendant  excepted. 

Noble  ^  Smith  and  Bryant  Hall^  for  the  defendant. 

The  sale  of  the  piano  ii:  question  upon  execution,  was  clearly 
invalid  as  a  sherifl'  sale.  There  was  no  proof  in  the  case,  tending 
to  show  that  any  record  of  the  judgment  claimed  by  the  plaintiff 
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to  have  been  rendered  hy  justice  Gilman  upon  confession,  was 
ever  made.  Proof  that  no  record  can  be  found,  has  no  iende^iey 
to  show  that  one  wan  ever  made.  We  insist  that  the  testimony  of 
the  witnesses  Buck  and  Gilman,  had  no  tendency  to  show  that  a 
judgment  was  rendered,  or  a  record  made.  It  results  then  that  as 
there  was  no  judgment  proved  to  support  the  execution  upon 
which  the  piano  was  sold,  the  finding  of  the  court,  that  the  sale 
of  the  piano  was  a  valid  sheriff  sale,  was  erroneous.  Gen.  Sts. 
eh.  31,  §  21 ;  Yates  v.  St.  Johns  et  aL  12  Wend.  74  ;  Jackson  v. 
Hasbrouck^  12  Johns.  213  ;   Carter  v.  Simson,  7  Johns.  635. 

Again,  the  parol  proof  in  reference  to  the  supposed  judgment 
was  improperly  admitted.  Graham  v.  Gordon^  1  D.  Chip.  115  ; 
Wriffht  V.  Fletcher,  12  Vt.  431 :  Strong  v.  Bradley,  13  Vt.  9  ; 
Nye  V.  Kellam,  18  Vt.  594 ;  Sherwin  v.  Bughee,  17  Vt  337. 

The  case  shows  that  the  sale  of  the  piano  «vas  in  th^  parlor  or 
sitting-room  in  the  dwelling-house  of  Hiram  S.  Maxham  ;  that 
said  house  was  then  used  for  a  private  dwelling-house,  and  had 
never  been  used  for  any  other  purpose.  The  place  where  the 
piano  was  sold,  was  one  where  no  person  had  a  right  to  enter  ex- 
cept by  special  permission  of  the  owner  or  occupant,  and  was  not 
in  any  sense  a  public  place,  but  strictly  private.  The  fact  that  the 
posting  of  the  advertisement  upon  the  front  dix)r  of  said  house 
may  have  been  legal,  will  not  avoid  the  difficulty  as  to  the  sale  of 
the  piano,  which  should  have  been  at  the  front  door,  whore  the 
advertisement  was  posted.     Gen.  Sts.  ch.  47,  §  4 ;  Austin  v.  Soule, 

36  Vt.  645. 

The  facts  detailed  in  the  exceptions,  bring  this  case  within  the 
principle  of  the  case  Webster  v.  Denison,  25  Vt.  493,  and  clearly 
show  that  the  sale  of  the  piano  was  only  intended  as  a  security  to 
Webster.  The  evidence  offered  by  the  defendant,  that  the  sale  was 
at  an  unusual  place  for  such  sales,  and  that  slieriff  Soule  told  his 
deputy,  Kelly,  at  the  time  he  directed  him  to  sell  the  piano,  that 
there  would  be  no  one  present  to  bid  l)ut  Thcron  Webster,  tended 
to  show  that  such  an  understanding  existed  between  the  debtor 
and  creditor,  as  does  also  the  statement  of  Maxham  while  acting 
as  agent  of  Webster,  that  his,  Maxham's,  object  in  confessing 
judgment,  and  having  the  piano  sold  on  execution,  was  to  put  the 
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same  beyond  the  reach  of  his  creditors.  The  defendant  insists 
that  the  ground  upon  which  tlie  court  excluded  this  statement  of 
Maxham  to  Buck,  was  wholly  untenable.  This  admission  having 
been  made  while  Maxham  was  acting  as  the  agent  of  Webster, 
and  in  the  discharge  of  that  agency,  Webster  is  affected  by  it. 
Tillotson  V.  McCrilUa,  11  Vt.  477.  Buck,  being  at  the  time  coun- 
sel for  Webster  in  the  matter  concerning  which  the  admission  was 
made,  could  not  claim  exemption  from  testifying,  on  the  ground 
that  he  was  MaxhamN  counsel  in  the  same  matter,  as  no  counsel 
can  be  employed  for  adverse  parties,  at  the  same  time,  upon  the 
same  subject.     Spencely  v.  Schulenhurgh^  7  East,  357. 

The  sale  of  the  piano  upon  the  execution  in  favor  of  Webster, 
if  not  valid  as  a  sheriff  sale,  is  wholly  void.  Webster  v.  Den- 
nison^  supra.  But  if  it  were  to  have  the  force  of  a  private  sale, 
it  is  void  im  to  the  creditors  of  Maxham,  there  being  no  sufficient 
change  of  possession. 

S,  A.  S(nale8^  for  the  plaintiff. 

The  execution  and  officer's  return  thereon,  were  properly  ad- 
mitted by  the  court,  notwithstanding  there  was  a  date  wanting  to 
the  execution,  and  no  minute  of  the  officer,  of  the  time  of  his  re- 
ceiving the  execution,  especially  as  to  third  parties,  and  where  the 
date  is  apparent  on  its  face.  Bank  of  Whitehall  v.  Pettes^  13 
Vt.  395  ;  Belloivs  v.  Weeks^  41  Vt  590  ;  Commonwealth  v.  JPhU- 
lips,  11  Pick.  27  ;  Balch  ^  tvife  v  Shato,  7  Cush.  282.  The 
minute  on  the  back  of  the  execution,  of  the  day  and  year  when 
the  officer  receives  the  same,  is  only  required  by  statute  in  order 
to  determine  the  priority  of  liens.  Fletcher  v.  Pratt,  4  Vt.  182 ; 
Abbott  V.  Edgerlon,  30  Yi.  208. 

The  court  propcrlv  admitted  parol  testimony  to  prove  the  jadg- 
meni  by  confession,  after  the  absence  of  the  record  was  accounted 
for.  It  was  the  best  evidence  that  could  be  had.  Admr,  of  Janes 
V.  Martin  et  al.  7  Vt.  92.  Confessions  of  judgment  may  be  made 
without  «nntccedent  [)rocess.  All  that  the  stJitute  requires  is,  a 
specification  in  writing  filed  with  the  justice,  setting  forth  the 
claim  upon  which  such  judgment  is  rendered,  which  was  done  in 
this  case.  The  execution  admitted  in  the 'case,  shows  that  judg- 
ment was  rendei-ed.     Gen.  Sts.  279,  §  21. 
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The  presumptions  of  law  are,  that  the  proceedings  in  the  sale 
of  property  on  execution,  are  all  regular,  until  the  contrary  is 
shown  by  competent  evidence.  This  likewise  extends  to  the  place 
of  sale  as  being  a  public  place,  and  all  the  details  of  the  sale. 
Drake  v.  Mooney^  31  Vt.  617  ;  Collins  v.  Perkins,  31  Vt.  625  ; 
Auiffinv.  Soule,  36  Vt.  645.  Any  informality  in  the  proceedings 
of  the  sherifiF,  will  not  defeat  the  title  of  the  purcha^er,  if  the  pro- 
ceedings be  substantially  id  conformity  to  law,  even  where  it  ap- 
pears upon  the  face  of  the  return.  Wood  v.  Duane,  20  Vt.  612. 
The  return  of  the  officer  shows  a  regular  sheriff's  sale,  and  that 
is  conclusive  between  the  parties,  and  as  to  all  other  parties. 
Wood  V.  Doane,  supra. 

Sheriff  sales  are  an  exception  to  the  general  principle  that  sales 
of  personal  chattels,  unaccompanied  by  ;<  visible  and  substantial 
change  of  possesssion,  are  inoperative  as  against  the  creditors  of 
the  vendor.  The  title  passes  by  operation  of  law.  Honcc,  Web- 
ster's title  was  good.  Kelley  v.  Hart,  14  Vt.  50  ;  Austin  v. 
Soule^  supra. 

The  sheriff  sale  being  prima  facie  regular,  and  the  defendant 
then  not  having  any  interest  in  the  property,  nor  being  a  party  or 
privy  to  the  record,  is  not  entitled  t(#  question  the  regularity  of 
the  sale,  without  offering  to  show  that  there  was  some  attempt  at 
concealment  or  collusion  in  the  officer's  proceedings,  having  the 
character  of  positive  fraud.     The  exceptions  fail  to  show  any  such 
fraud.     Admr.   of  Janes  v.  Martin,  supra  ;    Hale  v.  Miller,  15 
Vt.  211 ;    Wood  V.  Doane,  supra;  Austin  v.  Soule,  supra  ;  Bank 
of  Whitehall  v.  Pettes,  supra.     It  is  not  the  purchaser's  duty  at 
public  auction,  to  inquire  into  the  legality  of  the   prior  proceed- 
ings upon  which  the  officer  may  justify  his  acts.     Any  irregular- 
ity on  the  part  of  the  officer,  if  there  was  any,  could  only  bo 
taken  advantage  of  by  proceedings  against  the  officer.     Admr. 
of  Janes  v.  Martin^  supra  ;  Hale  v.  Miller,  supra  ;  Bates  v.  Car- 
ter,  6  Vt.  602  ;   (^ates  v.  Gaines,  10  Vt.  346. 

The  offer  of  the  defendant  to  prove  any  confidential  communi- 
cations made  by  Hiram  S.  Maxham  to  his  attorney,  if  any  such 
were  made,  was  properly  excluded  by  the  court,     Welherbee  et 
al.  V.  Ezekiel^  2S  Vt.  47      Even  if  it  had  been  admitted  for  the 
57 


442  FRANKLIN  COUNTY, 


If&xham  V.  Plaoe. 


purpose  for  which  it  was  oflFered  by  the  defendant,  it  could  not  in 
any  way  affect  the  title  of  Webster,  as  there  is  no  pretence  that 
it  was  brought  to  his  knowledge  at  the  time  of  his  purchase. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  Gh.  J.  This  is  an  action  of  replevin  for  a  piano. 
The  case  was  tried  by  the  court,  and  the  only  question  involved 
was,  as  to  the  legality  of  the  sale  of  the  piano  by  the  deputy  sher- 
iff, Kelley,  on  an  execution  in  favor  of  Theron  Wcbstor  against 
Hiram  8.  Maxham.  The  county  court  decided  that  the  sale  was 
a  valid  sheriff's  sale,  and  rendered  judgment  for  the  plaintiff. 
This  finding  and  judgment  is  conclusive  upon  all  matters  of  fact 
necessary  to  constitute  a  valid  sheriff's  sale,  that  the  evidence  le- 
gally tended  to  prove.  Whether  the  county  court  properly  weighed 
the  evidence,  and  gave  it  its  legitimate  effect  in  determining  the 
questions  of  fact,  is  a  matter  that  cannot  be  revised  in  this  court. 

It  is  claimed  on  the  part  of  the  defendant  that  there  was  no  le- 
gal evidence  in  the  case,  tending  to  show  that  the  execution  on 
which  the  property  was  sold,  was  issued  upon  any  judgment  ren- 
dered in  favor  of  said  Webster  against  said  Hiram  S.  Maxham. 
We  think  the  evidence  introduced  tended  to  show  that  a  judgment 
was  rendered  by  confession,  and  that  the  record  thereof  was  lost, 
and  that  the  court  was  justified  in  admitting  parol  evidence  to 
show  what  that  judgment  and  record  was.  The  execution  recited 
the  judgment,  the  time  when,  and  the  amount  for  which,  it  was 
rendered.  The  evidence  tended  to  show  that  the  proceedings  of 
the  officer  in  making  the  sale  upon  the  execution,  were  in  conform- 
ity with  the  requirements  of  the  statute  in  such  cases. 

We  think  the  court  properly  excluded  the  evidence  offered  as 
to  what  the  sheriff,  Soule,  told  his  deputy,  Kelly,  would  prob- 
ably take  place  at  the  time  of  the  sale.  The  rights  of  the  parties 
could  not  be  affected  by  what  Soule  may  have  said  to  Kelly  on 
the  subject. 

The  evidence  offered  to  show  that  the  place  of  sale  was  an  un- 
usual place  of  sale,  was  properly  excluded.  The  statute  does  not 
require  that  property  sold  on  execution,  should  be  sold  at  any 
particular  place,  or  at  the  usual  place  of  such  sales,  but  at  a  pub- 
lic place. 
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The  evidence  of  Buck,  we  think,  was  not  admissible.  Buck 
was  the  attorney  of  Maxham,  and  not  of  Webster,  in  the  matter 
of  obtaining  the  judgment,  and  any  communication  made  to  him 
bj  Maxham  in  respect  to  it,  was  privileged,  and  should  have  been 
excluded  by  the  court.  The  fact  that  the  court  allowed  Buck  to 
determine  whether  or  not  he  would  testify,  is  not  a  ground  of  com- 
plaint, as  the  result  was  the  same.  If  Buck  had  testified,  and  the 
case  had  come  up  on  exceptions  by  the  other  party,  it  would  have 
presented  a  different  question.  But  it  is  said  the  evidence  tended 
to  show  that  the  whgle  proceedings  under  which  the  sale  was  made, 
were  collusive  and  fraudulent.  This  is  purely  a  question  of  fact, 
on  which  the  judgment  of  the  county  court  is  conclusive. 

Judgment  of  the  county  court  is  affirmed. 


The  National  Union  Bank  op  Swanton  v.  S.  S.  Marsh. 
Pl^ding.     Practice.     Proof  of  Handwriting.     Evidence. 

A  noUee  Uiat  the  defendant  will  on  trial  prore  the  note  in  salt  a  forgery,  is  sulBeient, 
and  puts  the  plaintiff  npon  proof  of  the  execution  of  the  note. 

Htich  notice  filed  by  special  leave  of  court  after  the  time  prescribed  l)y  the  rales  of  court 
far  filing  the  same,  has  the  same  effect  as  thou}ch  filed  within  the  rule. 

The  testlmoni  of  a  witness  who  had  never  seen  the  defendant  write  his  n<ime,  and  had 
DO  knowledge  of  his  handwriting,  only  what  he  derived  fVom  seeinn;  what  purported  to 
be  his  sisnature,  was  held  inadmlhsible,  to  prove  the  defendant's  signature. 

The  only  evidence  in  the  case,  to  show  that  the  defendant  signed  the  note  in  suit,  was 
the  tsetlmony  of  the  defendant  himself,  who,  being  called  by  the  plaintiff,  and  shown 
only  the  signature  to  the  note,  and  asked  If  it  was  his  writing,  said.  *'It  might  be  and 
mfsht  not  he.  It  looks  some  like  my  handwriting;  it  might  be  my  writing,  and  it 
might  be  some  imitation.  It  looks  like  my  writing;  I  should  think  it  was.*'  On  cross- 
examination,  on  being  shown  the  whole  note,  he  said,  "I  never  signed  any  such 
paper."  Held,  a  question  for  the  Jury  to  determine,  whether  the  plaintiff  had  proved 
tlie  ezeontion  of  the  note. 

Assumpsit  on  a  promissory  note  payable  to  the  order  of  J.  S. 
Ncwcomb,  and  indorsed  in  blank  by  him,  and  also  by  Hiram  Bel- 
lows and  G.  S.  Hogle,  and  purporting  to  be  signed  by  the  defend- 
ant.    Plea,  the  general  issue,  with  notice  that  the  defendant  would 
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deny  that  said  Newcomb  indorsed  said  note,  and  would  prove  that 
paid  note  was  a  forgery.  Trial  by  jury,  April  term,  1873,  Royce, 
J.,  presiding. 

The  plaintiflF  offered  said  note  in  evidence,  except  the  indorse- 
ments, which  he  offered  to  prove.  The  defendant  objected  to  its 
admission,  upon  the  ground  that,  under  the  pleadings,  the  plaintiff 
was  bound  to  prove  the  execution  thereof  by  the  defendant.  The 
plaintiff  claimed  that,  under  the  rules  of  court,  he  was  not  bound 
to.  prove  its  execution,  because  the  defendant  had  not,  within  the 
time  required  for  filing  special  pleas,  nor  at  ,a  former  trial  by 
jury,  nor  at  any  time  thereafter,  appended  to  any  special  plea,  a 
notice,  or  any  sufficient  notice,  that  ho  should  on  trial  deny  the 
execution  of  said  note,  as  required  by  said  rules ;  and  l)ecause, 
having  tried  the  cause  at  a  former  term,  upon  the  general  issue 
alone,  said  notice  was  filed  out  of  time,  and  was  in  itself  insuffi- 
cient to  require  the  plaintiff  to  prove  the  execution  of  the  note, 
and  especially  the  signature  of  the  defendant  thereto,  in  order  to 
establish  a  frima facie  case  for  the  plaintiff;  and  because  the  de- 
fendant, by  his  pleadings  at  a  former  trial  having  admitted  the 
execution  of  said  note,  was  precluded  under  the  pleadings  from 
denying  the  execution  thereof.  The  court  sustained  the  defend- 
ant's objection ;  to  which  the  plaintiff  excepted. 

The  plaintiff  then  offered  G.  A.  Hubbell  as  a  witness,  to  prove 
the  execution  of  the  note  by  the  defendant,  who  testified  in  chief, 
in  answer  to  the  question  whether  he  was  acquainted  with  the 
defendant's  signature,  that  he  had  seen  it ;  and,  on  being  shown 
the  note  in  question,  testified  that,  in  his  opinion,  the  signature 
thereto  was  the  defendant's.  On  cross-examination  he  testified 
that  he  had  not  seen  the  defendant's  signature  very  oflen,  and 
never  saw  him  write  his  name,  but  that  it  seemed  as  though  he 
had  seen  him  writing  in  regard  to  school  district  matters ;  that  he 
did  not  know  as  he  ever  saw  him  write  his  name,  to  know  it  was 
in  his  handwriting ;  that  he  had  seen  his  name  among  the  school 
matters,  but  could  not  say  it  was  written  by  him  ;  and  that  all  he 
knew  about  the  genuineness  of  the  signature  to  the  note  was, 
judging  from  what  he  saw  among  those  matters.  The  witness 
further  testified,  that  he  formerly  resided  in  the  same  school  dis- 
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trict  with  the  defendant,  and  thought  the  defendant  was  pruden- 
tial committee  or  clerk  of  the  district^  and  that  the  paper  where 
he  supposed  he  had  seen  the  defendant's  signature,  was  either  a 
warning,  or  tax-bill,  or  warrant,  to  which  his  name  was  appended 
in  his  official  capacity.  The  plaintiff  called  the  defendant  as  a 
witness,  to  prove  the  execution  of  said  note,  who,  on  being  shown 
only  the  signature  to  the  note,  and  asked  whether  it  was  his  writ- 
ing, testified  that  ^^  it  might  be,  and  might  not  be.  It  looks  some 
like  my  handwriting ;  it  m'ight  be  my  writing,  and  it  might  be  some 
imitation."  And  on  being  inquired  of  by  the  court,  testified,  ''  It 
looks  like  my  writing;  I  should  think  it  was."  On  cross-examin- 
ation, on  being  shown  the  whole  note,  he  testified,  "  I  never  signed 
any  such  paper."  The  note  was  thereupon  admitted  in  evidence, 
and  both  parties  rested.  The  plaintiff  claimed  as  matter  of 
law,  that  the  court  should  direct  a  verdict  for  the  plaintiff ;  but 
the  court  refused  so  to  do,  and  allowed  the  case  to  go  to  the  jury ; 
to  which  the  plaintiff  excepted.  The  plaintiff  requested  the  court 
to  charge  the  jury,  that  the  testimony  of  Hubbell  might  be  con- 
sidered as  evidence  tending  to  prove  the  signature  to  the  note  to 
l>e  the  defendant's  ;  but  the  court  refused  so  to  charge,  and  charged 
that  his  testimony  had  no  tendency  to  prove  such  fact,  and  directed 
the  jury  to  disregard  it,  and  lay  it  out  of  the  case ;  to  which  the 
plaintiff  excepted.     Verdict  for  the  defendant. 

E.  A.  Sowles,  for  the  plaintiff. 

The  court  erred  in  requiring  the  plaintiff,  under  the  pleadings 
in  the  case,  to  prove  the  defendant's  signature.  Non  assumpsit  is 
inadmissible,  wlien  the  execution  of  the  note  is  put  in  issue.  The 
plea  should  specifically  deny  such  parts  of  the  declaration  as  the 
defendant  means  to  traverse.     1  Chit.  PI.  514;  Steph.  PI.  160. 

The  notice  was  filed  too  late.  The  rule  required  it  to  be  filed 
within  the  time  for  filing  special  pleas,  which  was  not  done.  It 
was  filed  after  the  case  had  been  in  court  two  terms,  and  after  a 
trial  by  jury.  This  operated  as  an  admission  of  the  genuineness 
of  the  signature.     Bigelow  ^  Hoagland  v.  Stilphens,  35  Vt.  521. 

The  court  also  erred  in  submitting  the  case  to  the  jury,  when 
the  defendant  admitted  his  signature  by  his  testimony,  as  well  as 
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by  his  pleadings.  Bigelow  ^  Hoagland  v.  Stilphen^^  supra; 
Brown  v.  Bebee,  1  D.  Chip.  227  ;  Bradley  v.  Anderson^  5  Vt. 
152.  The  court  also  erred  in  excluding  the  testinionj  of  Hul^ 
bell  from  the  consideration  of  the  jury.  Botvman  v.  Sanhomy  5 
Poster,  87  ;  Furher  v.  Hibbard,  2  N.  H.  480  ;  1  Grecnl.  Ev.  §  577. 

George  A,  Ballard^  Park  Davis^  and  Oug  C,  Noble^  for  the 
defendant. 

The  pleadings  were  filed  l>y  leave  of  cOurt,  and  within  the  time 
limited  by  the  rule  gi'anting  such  leave.  The  court  held  that 
the  defendant's  notice  that  he  would  prove  the  note  to  be  a 
forgery,  was  in  effect  a  denial  of  the  execution  of  the  note,  and 
that,  under  the  rules  of  court,  the  plaintiff  was  thereby  put  to  the 
proof  of  the  due  execution  of  the  note.  This  construction  of  the 
rule  was  sound.  The  ruling  of  the  court  as  to  the  effect  to  be 
given  to  Hubbell's  testimony,  was  correct.  It  came  within  none 
of  the  recognized  rules  for  the  proof  of  handwriting.  He  had 
never  seen  the  defendant  write ;  had  never  had  correspondence 
with  the  defendant ;  nor  does  it  appear  he  ever  had  transactions 
in  business  with  him,  wherein  he  had  oe^^sion  to  note  his  hand- 
writing. In  substance,  the  witness  had  seen  what  purported  to  be 
the  handwriting  of  the  defendant,  and  the  witnesses  opinion  was 
formed  from  that  knowledge  alone.  Mudd  w  Suckermore^  5  A. 
&  E.  703  ;  2  Phil  Ev.  596-615  ;  Brigham  et  aL  v.  Peters  et  al. 
1  Gray,  141.  Where  a  witness  has  no  other  knowledge  of  a 
party's  handwriting  than  having  seen  writings  that  wei-e  said  by 
other  persons  to  be  his,  he  cannot  be  allowed  to  testify.  2  Phil. 
Ev.  600,  note  ;  Goldsmith  v.  Bane,  3  Ilalst.  (N.  J.)  87.  The 
refusal  of  the  court  to  order  a  verdict  for  the  plaintiff  was  correct. 
There  was,  undeniably,  a  question  for  the  jury. 

The  opinion  of  the  court  was  delivered  by 

Rgdfield,  J.  This  was  assumpsit  upon  a  promissory  note. 
The  defendant  pleaded  the  general  issue,  with  notice  that  he 
would  prove,  on  trial,  that  the  note  declared  on  was  a  forgery. 
The  pleas  were  not  filed  in  time,  by  the  rules  of  court,  but  by 
sjjecial  leave  of  court,  and  within  the  time  limited  by  the  order 
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of  court.  The  plaintiif  claims  that  the  notice  that  the  defendant 
would  deny  the  execution  of  the  note,  not  having  been  filed  ac- 
cording to  the  "  rules  of  court,"  the  execution  must  be  conceded 
by  the  defendant,  as  required  by  the  rule.  It  is  a  necessary  inci- 
dent to  the  trial  of  causes,  that  the  court  should  have  power  to 
allow  pleadings  to  be  made  or  modified,  as  shall  best  subserve  jus- 
tice. And  wlien  the  diacrelion  of  the  court  has  been  exercised, 
it  is  not  a  ground  of  exception.  The  notice  that  the  defendant, 
on  trial,  would  prove  the  note  a  forgery,  would  seem  a  pretty  dis- 
tinct affirmation  that  the  defendant  disputed  the  genuineness  of  the 
signature,  and  the  execution  of  the  note. 

II.  We  perceive  no  error  in  the  ruling  of  the  court  as  to 
Hubbell's  testimony.  He  had  never  seen  the  defendnnt  write ; 
nor  had  he  corresponded  with  him,  nor  been  in  such  business  re- 
lation with  him  that  he  had  knowledge  of  his  signature.  He 
had  seen  what  purported  to  be  the  defendant's  signature,  but  he 
had  no  knowledge  by  which  he  could  test  its  genuineness.  2  Phil. 
Ev.  596,  600,  615  ;   Brigham  et  al.  v.  Peters  el  aL  1  Gray,  141. 

III.  There  was  no  error  in  refusing  to  direct  a  verdict  for  the 
plaintiff.  The  defendant  was  called  by  the  plaintiff  as  a  witness, 
and  to  prove  an  issue  of  which  the  plaintiff  had  the  affirmative. 
When  shown  the  signature,  he  testified,  "  It  looks  like  my  hand- 
writing ;  it  might  be  my  handwriting,  and  it  might  be  some  imita- 
tion "  Again,  being  inquired  of  by  the  court,  he  said,  '^  It  looks 
like  my  handwriting ;  I  should  think  it  was."  And  on  cross-ex- 
amiaation  he  said,  in  looking  at  the  whole  paper,  ^^  I  never  signed 
any  such  paper."  It  was  clearly  a  question  for  the  jury  to  de- 
termine whether  the  plaintiff  had  proved  the  due  execution  of  the 
note.  We  find  no  error  stated  on  the  record,  and  the  judgment 
of  the  county  court  is  affirmed. 
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The  Town  op  St.  Albans  v,  Thomas  Failey,  A.  0.  Bratnard, 

Hiram  Pierce,  and  L.  Failey. 

Application  of  PaymenU. 

F.  was  the  plaintiff's  ooUeclor  of  tazos  in  1868,  1869,  and  1870.  The  tax-bills  for  1870 
were  not  pot  Into  his  hands.  F.  having  nej^lected  to  pay  the  state  tax  of  1869,  the 
plaintiff,  on  the  i9th  of  September,  1870,  paid  it  to  the  state  treasurer.  F.  paid  oioney 
into  the  town  treasury  fyom  time  te  time,  as  he  coUeoted  it,  without  any  direeUoD  or 
understandinif  as  to  its  application,  and  some  of  it  was  in  orsed  on  the  tax-book  of 
1868,  and  some  on  the  book  of  1869.  In  August,  1870,  the  plaintiff  took  the  tax-blll«  of 
1868  and  1869,  from  F.,  and  turned  them  over  to  his  successor.  On  September  1,  1870, 
the  amount  thus  paid  into  the  town  treasury  bj'  F.,  aliowlnj^  the  nnooileoted  taxes  on 
the  bills  taken  from  him  as  aforesaid,  exceeded  the  amount  duo  the  town  treasury  od 
said  bills;  but  the  amount  reoeipted  on  the  tax-bill  of  1868,  did  not  cancel  the  taxes 
for  that  year ;  but  that  amount,  and  the  amount  reoeipted  on  the  bill  of  1SG9,  more 
than  cancelled  both  bills,  l/r/d,  that  said  payments  should  be  applied,  as  matter  of 
law,  to  F's  then  prejent  liability  and  indebtedness ;  and  that  the  same,  being  soffloient 
to  extinguish  all  taxes  payable  into  the  town  treasury  for  both  years,  operated  as  a 
Aill  extinguishment  of  all  claim  upon  F.  for  such  taxes. 

General  payments  and  credits,  when  no  application  thereof  is  made  by  the  parties,  will 
be  applied,  as  matter  of  law,  to  extinguish  indehtotlnesses  in  the  order  of  time  In  which 
they  aoomed. 

Debt  on  tax  coUoctor^s  bond.  The  defendant  Brainard  pleaded 
non  est  factum,  and  gave  notice  of  special  matter  in  defence. 
Trial  by  jury,  April  term,  1873,  Ross,  J.,  presiding. 

The  court  decided  that  the  plaintiflF  was  entitled  to  recover  the 
amount  of  the  taxes  for  1868,  placed  in  the  hands  of  the  defend- 
ant Thomas  Failey,  for  collection,  except  the  abatements  and  col- 
lection fees,  and  the  amount  paid  to  the  town  treasurer  and  re- 
ceipted on  the  tax-book  of  1868,  and  the  amount  of  uncollected 
taxes  for  that  year  which  were  passed  into  the  hands  of  Weeks, 
Pailey's  successor,  by  the  direction  of  the  selectmen  ;  and  directed 
a  verdict  for  the  plaintiff  for  the  sum  of  $8,132.05.  No  ques- 
tion was  made  but  that  this  amount  was  correct,  if  the  court  was 
right  in  its  method  of  applying  the  payments  made  to  the  town 
treasurer  by  said  Failey. 

The  case  is  suflBiciently  stated  in  the  opinion. 

JSdson  ^  Rand  and  JS.  J.  Phelps,  for  the  defendant  Brainard. 

If  it  is  necessary  to  discriminate  between  the  taxes  of  different 

years,  in  the  application  of  these  payments,  the  rule  of  law  on  the 
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subject  is  perfectly  settled.  Made  as  they  were  upon  general  ac- 
count, they  will  be  applied  to  the  items  in  the  account  in  the  or- 
der of  time  in  which  they  occurred.  This  rule  was  established  in 
Clayton's  case,  1  Meriv.  572.  And  such  was  also  the  civil  law. 
Stnveld  et  ah  v.  Eade^  4  Bing.  154.  In  Field  et  al  v.  (7arr,  5 
Bing.  13,  the  court  says  :  *'  The  rule  in  Clayton's  case  has  been 
adopted  by  all  the  courts  in  Westminster  ITall.  It  is  undoubt- 
edly open  to  the  party  to  show  a  payment  on  account  of  the  par- 
ticular bill.  But  in  the  absence  of  proof  of  any  such  applica- 
tion of  the  sums  paid  in,  the  first  payments  must  be  applied  to  the 
discharge  of  the  paid  debts."  See  iilso  Bodenham  v.  Purchase^ 
2  B.  &  Aid.  39.  The  decisions  of  the  United  States  supreme 
court  are  to  the  same  effect.  United  States  v.  Kirkpatricky  9 
Wheat.  700  ;  JoneB  v.  United  States,  7  How.  681.  And  the 
supreme  court  of  this  state  has  adopted  the  same  rule.  Shedd  et 
al.  V.  Wilson  et  al  27  Vt.  478  ;  Pierce,  Clark  ^  Co,  v.  Knight,  31 
Vt.  701.  This  rule  would  of  course  apply  the  payments,  so  far  as 
necessary,  to  the  extinguishment  of  the  indebtedness  of  Pailey  to 
the  plaintiff,  first  in  respect  to  the  taxes  of  1868,  being  the  first  items 
in  the  claim,  and  next  to  those  of  1869.  The  fact  that  the  re- 
ceipts were  taken  on  the  tax -books  of  1869,  is  of  no  significance. 
The  taking  of  the  receipts  in  that  book,  was  not  ipso  facto  an  ap- 
plication of  the  payments,  in  the  absence  of  any  intention  of  the 
parties  to  that  effect. 

But  even  if  these  receipts  operated  in  themselves  an  applica- 
cation  of  the  payments  to  the  taxes  of  1869,  the  amount  so  re- 
ceipted is  more  than  double  the  entire  amount  of  taxes  contained 
in  that  book.  The  surplus  was  sufficient  after  paying  the  amount 
due  on  the  taxes  of  1869,  to  pay  also  that  due  on  those  of  1868. 
Upon  what  possible  ground  can  this  surplus,  instead  of  being  ap- 
plied on  that  existing  indebtedness,  be  carried  forward  in  antici- 
pation of  a  contingent  indebtedness  in  the  next  year,  when  no 
idea  of  such  an  application  existed  on  either  side  when  the  pay- 
ments were  made  ? 
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Davis  ^  Adams  and  Noble  ^  Smithy  for  the  plaintiflf. 

The  presumption  is  that  the  sums  collected  and  paid  over  during 
the  years  1869  and  1870,  were  derived  from  taxes  collected  on 
the  list  of  1869.     There  clearly  could  be  no  presumption  that 
they  were  collected  and  paid  over  on  the  taxes  of  1868,  and  there 
is  no  proof  to  that  effect.     In  the  absence  of  both  presumption 
and  proof,  the  court  will  not  disturb  the  verdict,  to  make  the  aj>- 
plication  in  this  case.     Failey  was  re-elected  collector  for  1869 
and  1870.     The  law  required  that  he  should  give  a  bond,  with 
sureties,  for  each  of  those  years,  and  he  is  presumed  to  have  done 
so.     The  sureties  for  the  latter  years  are  interested  in  the  dispo- 
sition that  is  made  of  the  money  collected  and  paid  over  during 
those  years.     They  are  entitled  to  be  heard,  before  any  of  the 
money  presumed  to  have  been  collected  on  the  tax-bills  of  those 
years,  and  actually  paid  and  receipted  thereon,  is  applied  else- 
where.    The  usual  rule  of  the  application  of  payments  to  the 
earliest  indebtedness,  does  not  apply  in  this  case.     It  only  applies 
when  the  parties  interested  in  the  application  are  the  same.     The 
sureties  upon  the  several  bonds,  are  the  parties  interested  in  the 
application  of  these  payments.     They  are  not  shown  to  be  the 
same  in  each  case.     The  burden  is  upon  the  defendants  to  make 
this  showing,  if  they  would  claim  the  benefit  of  the  rule.     This 
rule  has  not,  in  any  event,  auy  application  to  this  case.     Pailey 
was  a  public  officer,  and  it  was  his  duty  to  apply  the  money  which 
he  collected  upon  the  proper  tax-bills.     If  he  failed  to  do  so,  the 
law  will  make  this  application. 

The  only  question  in  this  case  is  one  of  application  of  pay- 
ments. The  court  below  decided  that  the  money  receipted  upon 
the  tax-book  of  1869,  ought  not  to  be  applied  for  the  benefit  of 
the  defendants ;  and  this  court  will  not  reverse  this  decision,  un- 
less error  in  law  be  affirmatively  shown  ;  but  will  make  all  reason- 
able intendments  to  sustain  it. 

Even  if  there  was  no  actual  application  of  the  payments  u|>on 
the  tax-bills  of  1869  ;  yet,  as  the  facts  in  the  case  tended  to  show 
that  the  funds  with  which  those  payments  were  made,  were  derived 
from  the  taxes  upon  the  list  of  1869,  the  judgment  of  the  county 


JANUARY  TERM,  1874.  451 


St.  Albans  v.  Fallev  et  als. 


court  will  be  sastained,  upon  the  ground  that  it  was  based  upon 
such  finding. 

The  opinion  of  the  court  was  delivered  by 

Rbdhkld,  J.  This  action  is  upon  the  collector's  bond  of  de- 
fendant Failey,  and  others  as  his  sureties,  and  the  alleged  breach 
is  the  not  collecting  and  paying  over  to  the  town  treasurer  the 
several  sums  specified  in  the  rate-bills  of  the  year  1868.  Failey 
was  the  collector  of  taxes,  duly  elected,  for  the  years  1868, 1869, 
and  1870.  The  tax-bills  for  the  latter  year  were  never  put  into 
the  hands  of  said  Failey.  On  the  19th  of  September,  1870,  Failey 
having  neglected  to  pay  the  state  tax  assessed  on  the  list  of  1869, 
the  town  of  St.  Albans  paid  said  tax  to  the  state  treasurer,  amount- 
ing to  the  sum  of  $5,676.37.  Failey  paid  into  the  town  treasury, 
from  time  to  time  as  he  collected,  and  took  the  treasurer's  receipt 
for  the  same,  without  any  direction  or  understanding  as  to  the 
application.  Some  of  these  receipts  were  written  on  the  blank 
leaves  of  the  rate-book  for  1868,  and  some  in  like  manner  on  the 
hook  of  1869.  In  August,  1870,  the  authorities  of  the  town  took 
the  tax-books  from  said  Failey  for  both  years,  with  uncollected 
taxes  thereon,  and  delivered  them  to  Weeks,  who  succeeded  Failey 
as  collector.  On  the  1st  of  September,  1870,  the  amount  paid  into 
the  tow^n  treasury  by  Failey,  allowing  the  uncollected  taxes  turned 
over  to  Weeks,  exceeded  the  amount  due  the  town  treasury,  on  both 
tax-l)ills,  for  1868  and  1869.  But  the  amount  receipted  on  the 
tax-book  for  1868,  did  not  cancel  the  taxes  for  that  year. 

I.  The  payments  of  the  collector,  into  the  treasury  of  the 
town,  would  1)0  applied,  as  a  matter  of  course,  in  liquidation  of 
his  then  present  liability  and  indebtedness  ;  and  such  payments 
l)eing  sufficient  to  extinguish  all  taxes  payable  into  the  town  treas- 
ury for  both  years,  operated  as  a  full  extinguishment  of  the  claims 
upon  the  collector  for  such  taxes.  The  mere  fact  that  the  receipts 
were  written  on  the  blank  leaf  of  the  tax-book  of  1869,  when  no 
application  of  the  payment  was  directed  or  made,  is  of  little  im- 
portance. 

II.  The  rule  is  well  settled  in  this  state,  and  in  the  United 
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States  supreme  court,  as  well  as  in  Eogland,  that  general  pay- 
ments and  credits  will  be  applied  to  extinguish  indebtednesses  in 
the  order  of  time  in  which  they  accrued.  And  when  the  rights 
of  sureties  are  involved,  the  court  would  be  more  stringent  iu  en- 
forcing this  rule,  as  it  is  deemed  just  and  equitable. 

The  authorities  are  fully  collated,  and  the  rule  of  law  very 
clearly  stated,  by  Isham,  J.,  in  Morgan  et  al  v.  Tarbdl^  28  Vt. 
498.  See  also  Pierce^  Clark  ^  Co.  v.  Knight^  Poland,  J.,  31 
Vt.  701. 

Judgment  reversed,  and  cause  remanded. 


Charles  A.  Scott  v.  School  District  No,  2  in  Fairfax. 

Contract       Oen.  *SY«.,  ch.  22,  §110.      Prudential  Ctmimittee, 

School  Teacher. 

The  plaintiff's  minor  dauKhter  oontraoted  to  teaoh  school  in  the  defendant  dintrici  for 
the  term  of  eleven  weeks,  and  oomin«noed  and  tausfat  one  week  without  a  oertifteatB 
of  quali^catioDs.  Then  she  went  with  the  prudential  committee  and  obtained  a  oertlf- 
ioate,  and  taui^ht  another  week,  with  the  consent  and  approbation  of  the  committee, 
at  the  expiration  of  which  time,  she  ieft  the  school  in  consequence  of  the  aiOusUft.Able 
conduct  of  the  committee.  Mf/rf,  that  the  continuing  of  the  school  as  aforesaid  alter 
she  obtained  her  oertiftoate,  was  equivalent  to  maklnie  a  new  contract  to  oommenoe  at 
tliat  time,  upon  the  same  terms  as  the  original  contract. 

Sec.  110,  ch.  'ii,  of  the  Gen.  Sta.,  which  makes  it  the  duty  of  every  teacher,  '*af  the  clow 
of  kit  achool,^^  to  enter  in  the  school  register  correct  answers  to  all  statistical  inqairi6« 
therein  addressed  to  teachers,  means  that  such  entries  shall  be,  made  at  the  dose  of  the 
term  of  school. 

If  a  prudential  committee  by  his  own  conduct,  without  the  ftkuit  of  the  teacher,  prc^ 
vents  the  close  of  the  term  being  reached  by  the  teacher,  the  fact  thai  the  teaoher 
does  not  make  the  entries  in  the  school  register  which  the  law  requires  to  be  made  at 
the  close  of  the  school,  will  not  prevent  the  recovery  of  wages. 

It  is  the  duty  of  a  teacher  to  maintain  proper  and  necessary  discipline  in  school ;  and 
to  that  end,  a  teaoher  may,  when  necessary,  expel  a  scholar;  and  If  the  prudential 
committee  insist  upon  the  return  of  such  scholar  to  the  school,  when  his  prvsenee 
would  be  (ktal  to  the  maintenance  of  such  'liscipline,  the  teaoher  may  lawfuUy  quit 
the  school. 

General  Assumpsit.     Plea,   the  general  issue,  and  trial  by 
jury,  September  term,  1873,  Royce,  J.,  presiding. 
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The  plaiDtifiTs  minor  daughter  made  a  contract  with  the  pru- 
dential committee  of  the  defendant  district,  in  November,  1870, 
to  teach  the  then  next  winter  school  fur  the  term  of  twelve 
weeks  ;  and  this  action  was  brought  to  recover  for  the  entire 
term.  She  commenced  the  school  on  the  28th  of  said  November, 
and  taught  two  weeks.  At  the  time  she  commenced  teaching, 
she  had  no  certificate  from  the  town  superintendent  of  schools,  as 
required  by  the  statute.  After  she  had  continued  her  school  one 
week,  she  went  with  the  prudential  committee  to  the  superinten- 
dent, and  procured  her  certificate.  After  procuring  her  certifi- 
cate, she  kept  school  the  week  following,  with  the  approbation 
and  consent  of  the  prudential  committee.  At  the  end  of  the 
second  week,  she  had  a  disagreement  with  the  prudential  com- 
mittee about  allowing  his  boy,  whom  she  had  expelled,  to  return 
to  the  school — the  committee  insisting  that  the  boy  should  bo 
allowed  to  return,  and  she  objecting ;  and  the  result  was,  she  dis- 
continued the  school.  There  was  great  conflict  in  the  testimony, 
both  as  to  the  conduct  of  the  boy  in  school,  and  the  talk  between 
her  and  the  prudential  committee  respecting  his  return,  and  her 
leaving  the  school. 

When  she  commenced  teaching,  she  was  furnished  with  the 
school  register;  and  it  appeared  that  while  she  taught  the  school, 
she  kept  the  register,  making  therein  daily  entries,  as  required 
by  law  ;  but  she  did  not  return  the  register  to  the  clerk  of  the 
district,  nor  make  and  certify  the  answers  required  to  be  made 
in  the  register.  It  appeared  that  after  she  left  the  school,  the 
district  procured  another  teacher,  who  finished  the  unexpired 
term ;  that  the  second  teacher  procured  the  register  left  by  the 
plaintifTs  daughter,  and  continued  the  entries  commenced  by  her, 
and  at  the  expiration  of  the  term,  made  answer  to  the  several 
questions,  completed  the  register  for  the  term,  as  it  appeared 
when  offered  in  evidence,  and  returned  it  to  the  clerk  of  the 
district ;  that  upon  such  returns,  the  district  drew  its  share  of  the 
public  money  ;  all  which  was  previous  to  the  commencement  of 
this  suit. 

The  defendant  insisted  that  the  plaintiff  was  not  entitled  to 
recover ;  because  the  plaintiff's  daughter  had  no  certificate  from 
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the  town  superintendent  of  Fairfax,  or  other  town,  as  required 
by  law,  either  when  said  contract  was  made,  or  at  the  time  she 
commenced  said  school ;  because  she  did  not  keep,  fill  out,  and 
return  the  school  register,  as  required  by  law ;  and  because,  if 
the  jury  found  that  the  prudential  committee's  boy  was  disobe- 
dient, and  disregarded  the  rules  and  regulations  of  the  school, 
and  the  committee  insisted  upon  his  going  to  school,  that  would 
not  excuse  her  from  performing  her  contract ;  and  requested  the 
court  so  to  charge. 

The  court  charged  as  to  the  second  and  third  requests,  that  it 
was  the  duty  and  right  of  the  teacher  to  maintain  proper  and 
necessary  discipline  in  the  school,  and  that  it  was  her  duty  to  use 
the  means  in  her  power  to  maintain  such  discipline,  and  compel 
obedience  to  her  orders,  before  she  would  be  justified  in  expelling 
the  scholar ;  but  that,  when  such  means  failed,  she  would  be  jus- 
tified in  expelling  the  scholar,  and  that  the  committee  would  have 
no  right  to  insist  upon  the  return  of  such  scholar  to  school,  as  a 
condition  of  her  completing  her  contract;  and  if  the  committee 
insisted  upon  such  condition,  she  was  justified  in  leavings  and* 
that  if  they  should  find  under  the  instructions  so  given,  that  the 
teacher  was  justified  in  expelling  the  scholar,  the  plaintiff  was 
entitled  to  recover  for  the  time  his  daughter  taught  the  school 
after  she  obtained  her  certificate. 

The  charge  in  other  respects  was  satisfactory.  To  the  i-cfusal 
to  charge  as  requested,  and  to  the  charge  as  above  set  forth,  the 
defendant  excepted. 

George  A.  Ballard  and  Wilson  ^  Hall,  for  the  defendant. 

The  failure  of  the  plaiutifl^'s  daughter  to  procure  the  certificate 
requiied  by  law,  before  the  commencement  of  the  school,  rendered 
her  contract  to  teach  null  and  void,  and  no  recovery  can  be  had 
for  services  thereunder.  The  obtaining  of  such  certificate  Ijcfore 
the  commencement  of  school,  is  made  by  law  a  condition  precedent 
to  any  right  of  recovery  for  services  in  teaching  such  school.  Gen. 
Sts.  ch.  22,  §§  11,  59,  60 ;  Baker  v.  School  District,  12  Vt.  192 ; 
George  v.  School  District^  20  Vt.  495 ;  Goodrich  v.  School  2>i«- 
trict,  26  Vt.  115 ;    Welch  v.  Broivti  et.  als,  30  Vt.  586 ;  Holman 
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V.  School  District,  34  Vt.  270 ;  P^ml  v.  Scliool  District,  28  Vt. 
575.  The  only  exception  to  this  rule  is  in  those  cases  where  the 
teacher  has  done  all  in  his  power,  by  making  seasonal)le  applica- 
tion to  the  town  superintendent  for  a  certificate,  and  has  been 
delayed  by  such  officer.  Blanchard  v.  School  District,  20  Vt. 
\U ;  Wells  V.  School  District,  41  Vt  85:5.  The  fact  that  after 
plaintiff's  daughter  obtained  her  certificate,  she  kept  the  school 
one  week  with  the  consent  and  approbation  of  the  prudential 
committee,  is  immaterial,  as  the  prudential  committee  had  no 
i»ower  to  waive  the  express  provisions  of  the  statute  in  this 
respect.  There  was  no  new  contract  between  her  and  the  com- 
mittee; and  hence,  whatever  service  she  performed  was  under 
the  contract  made  previous  to  the  28th  of  November,  the  date  of 
opening  her  school. 

It  was  her  duty  at  the  time  she  left:  the  school,  to  hive  filled 
oat  the  school  register,  made  answer  to  the  several  interrogatories 
therein  propounded,  certified  to  the  correctness  thereof,  and  rc- 
tarn  such  register  to  the  district  clerk,  and  obtained  from  him  a 
certificate  that  she  had  performed  these  duties,  before  the  pruden- 
tial committee  would  have  been  justified  in  paying  her  for  her 
services.  Literal  compliance  with  the  statute  in  these  respects,  is 
pre-requisite  to  any  right  of  recovery  for  her  services  as  teacher. 
Gen.  Sts.  ch.  22,  §110;  Bigelow  Sf  Hoaglavd  v.  Stilphens,  35  Vt. 
623 ;   Crosby  v.  School  District,  Wells  v.  School  District,  supra. 

There  was  error  in  the  refusal  of  the  court  to  charge  as  re- 
quested in  the  defendant's  third  request. 

Farrington  ^  Mclntyre  and  R,  C.  Bento7i,  for  the  plaintiff. 

The  teacher  was  justified  in  leaving  the  school,  as  the  comniit- 
tce  insisted  upon  the  perfoi-mance  of  a  condition  which  was  un- 
reasonable, and  which  she  was  under  no  obligation  to  perform ; 
hence  the  charge  of  the  court  in  that  respect  was  correct.  Mullen 
V.  CHlkinson,  19  Vt.  503  ;  Patterson  v.  Gage,  23  Vt.  568 ;  State 
V.  Waiiams,  27  Vt.  755 ;  Guernsey  v.  Pitkin,  32  Vt.  224. 

The  plaintiff  is  clearly  entitled  to  recover  for  the  week's  ser- 
vices of  his  daughter  after  she  procured  her  certificate.  The 
case    shows    that  the    committee    went    with  her  to  the    town 


456  FRANKLIN  COUNTY, 


Soott  V.  School  District  No.  2  in  Fair&z. 


superintendent,  and  procured  her  certificate,  and  that  he  then 
approved  of  her  going  on  with  the  school,  which  she  did  another 
week.  This  was  a  full  and  complete  ratification  of  her  former 
contract,  and  became  binding  upon  the  district  from  that  time. 
And  as  there  was  no  time  fixed  when  she  was  to  commence  said 
term  of  school,  it  was  competent  for  her  to  commence  then, 
Paul  V.  School  District,  28  Vt.  575  ;  Blanchard  v.  School  District^ 
29  Vt.  488  ;  Welh  v.  School  District,  41  Vt.  353. 

The  case  finds  that  as  long  as  she  staid  in  the  school,  she  fully 
performed  all  that  was  required  of  her  in  respect  to  the  school 
register.  All  that  the  law  required  of  her  for  the  time  she  was 
there,  was,  to  keep  her  daily  record.  It  requires  other  things  to 
be  done  at  the  end  of  the  term.  By  the  wrongful  act  of  defend- 
ant's committee,  she  was  prevented  from  reaching  the  end  of  the 
term.  The  non-performance  of  the  remainder  of  her  term,  unless 
excused,  would  have  been  a  bar  to  her  recovery  at  common  law. 
The  same  reasons  that  excused  her  from  teaching  the  other  eleven 
weeks  of  her  contract  term,  excused  her  from  performing  the 
other  service  on  the  register  at  the  close  of  the  term.  The  law 
does  not  require  that  the  register  shall  be  filled  out  when  the 
teacher  leaves  the  school,  but  at  the  end  of  the  term.  The  law 
does  not  require  that  the  teacher  make  the  return  in  person.  If  it 
is  done  by  another,  provided  it  be  done  correctly,  it  is  enough. 
It  was  s6  done  in  this  case.  But,  if  it  was  irregular,  by  accept- 
ing it,  and  drawing  the  money  upon  it,  the  defendant  is  estopped 
from  denying  its  regularity.     Crosfly  v.  School  District,  85  Vt.  t>23. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  I.  The  continuing  of  the  school  by  the  teacher 
with  the  consent  and  approbation  of  the  prudential  committee, 
after  she  had  obtained  a  certificate  of  qualifications,  was  equiva- 
lent to  making  a  new  contract  to  commence  then,  upon  the  same 
terms  as  the  original  contract.  The  fact  that  she  had  kept  the 
school  one  week  under  an  express  contract  which  the  law  avoided, 
would  not  make  void  this  implied  contract,  although  the  express 
contract  had  to  be  looked  at,  to  ascertain  the  terms  of  the  implied 
contract. 
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II.  It  appeared  that  the  teacher  did  during  the  time  she 
taught,  make  the  entries  in  the  school  register  required  by  law  to 
be  made  while  the  school  was  so  going  along.  Section  110,  ch. 
22,  6en.  Sts.,  required  the  teacher  to  make  the  other  entries  ^^  at 
the  close  of  his  school."  The  time  when  these  entries  are  to  be 
made,  has  not  been  changed  in  any  of  the  changes  that  have  been 
made  in  this  statute.  The  close  of  school  there  meant,  must  be 
the  close  of  the  term  of  school ;  for  the  answers  to  inquiries  re- 
quired to  be  entered,  relate  to  the  whole  term,  and  could  not  be 
answered  till  the  close  of  it.  If  the  school  stopped  before  the 
close  of  the  term,  through  the  fault  of  the  teacher,  then  the  plain- 
tiff would  not  be  entitled  to  recover,  whether  she  made  the  neces- 
sary entries  in  the  register  or  not;  but  if  the  prudential  committee, 
by  his  own  conduct,  without  her  fault,  prevented  the  close  of  the 
term  being  reached  by  her,  so  she  could  make  the  entries,  then  the 
want  of  them  would  not  prevent  the  recovery  of  the  wages.  This 
leads  to  the  consideration  of  the  third  point  made  by  the  defend- 
ant, for  the  determination  of  that  will  decide  this. 

The  case  states  that  there  was  a  great  conflict  in  the  testimony, 
both  as  to  the  conduct  of  the  boy  in  school,  and  the  talk  between 
her  and  the  prudential  committee  respecting  his  return  and  her 
leaving  the  school,  but  does  not  state  what  the  testimony  either 
way  was.  The  point  made  to  the  court  by  the  defendant,  as  to 
this,  assumes  that  there  was  testimony  from  which  the  jury  might 
find  that  the  boy  was  disobedient  and  disregarded  the  rules  of 
school,  and  that  the  committee  insisted  that  she  should  permit  the 
boy  to  attend  the  school  notwithstanding  this.  If  these  things 
were  so,  then  she  would  have  to  either  leave  the  school,  or  endure 
the  disobedience  and  misconduct  of  the  boy  while  teaching  it. 
Assuming  the  evidence  to  have  been  according  to  this  assumption 
by  the  defendant,  there  was  evidence  to  warrant  the  charge  of  the 
court,  if  the  charge  was  correct  in  law.  The  teacher  could  not 
perform  the  duties  of  her  employment  without  maintaining  proper 
and  necesssary  discipline  in  the  school,  and  when  all  her  other 
means  for  doing  so  failed  in  respect  to  the  boy,  it  was  her  right, 
and  might  be  her  duty,  to  expel  him,  to  save  the  rest  of  the  school 
from  being  injured  by  his  presence.  It  was  not  the  duty  of  the 
59 
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teacher,  under  the  contract,  to  teach  the  school  without  maintain- 
ing proper  and  necessary  discipline  in  it ;  and  if  the  committee 
insisted  that  she  should  have  the  boy  there,  when  she  could  not 
have  him  there  and  have  the  discipline  too,  it  was  equivalent  to 
insisting  that  she  should  teach  the  school  without  the  discipline ; 
which  she  was  not  bound  to  do.  The  charge  was  in  accordance 
with  these  views,  and  was  correct.  Under  it  the  jury  found  that 
the  teacher  was  justified  in  expelling  the  boy,  to  maintain  proper 
and  necessary  discipline,  and  that  the  committee  insisted  that  the 
boy  should  return  if  she  completed  the  contract.  Upon  this  find- 
ing, she  failed  to  reach  the  close  of  the  term  of  the  school  through 
the  conduct  of  the  committee,  and  not  through  the  fault  of  herself. 
Judgment  afljrmed. 


MosBs  Wemet  v.  The  Missisquoi  Lime  Company. 
Promissory  Note  GHven  for  Previous  Debt.     Practice, 

The  protamption  of  payment  arising  from  the  giyin;;  of  a  promissory  note  for  a  previous 
debt,  may  be  rebutted  hy  showing  that  the  note  was  talcen  under  a  misunderstanding 
of  facts,  supposing;  the  credit  of  other  parties  than  tlio  signer,  given  and  bound  thereby. 

If  a  party  has  any  evidence  tending  to  prove  the  issue,  ho  is  entitled  to  go  to  the  jury 
upon  it. 

General  Assumpsit.  Plea,  the  general  issue,  and  trial  by  jury, 
April  term,  1873,  Royce,  J.,  presiding.  The  plaintiff  claimed 
to  recover  $200  which  he  loaned  to  one  B.  B.  Bronson,  an  agent  of 
the  defendant,  and  for  which  said  Bronson,  a  few  days  afterwards, 
executed  his  own  note  to  the  plaintiff's  wife,  not  negotiable.  The 
other  facts  are  sufficiently  stated  in  the  opinion.  When  the  testi- 
mony was  closed  on  the  part  of  the  plaintiff,  the  defendant  claimed 
that  the  note  merged  the  plaintiff's  cause  of  action  against  the  de- 
fendant, and  the  court  so  held,  jt?ro/or?na,  and  directed  a  vei-dict 
for  the  defendant ;  to  which  the  plaintiff  excepted. 
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Farrington  ^  Mclntyre^  for  the  plaintiff. 

BronsoD  was  the  general  agent  of  the  defendant,  and  was  au- 
thorized to  conduct  its  business.  It  was  clearly  within  the  scope 
of  his  authority  to  borow  the  money ;  and  the  liability  of  the  de- 
fendant is  the  same,  whether  the  contract  was  made  in  its  name, 
or  the  name  of  the  agent.  Cochran  v.  Richardson  et  al.  33  Vt. 
169  ;  French  v.  Price  et  al  24  Pick.  13  ;  Story  Agency,  §§  269, 
270,  279,  446,  447.  The  indebtedness  of  the  defendant  was  not 
discharged  by  the  acceptance  of  the  agent's  note.  The  giving  and 
taking  of  a  negotiable  promissory  note,  is  only  prima  facie  evi- 
dence of  payment,  and  any  testimony  which  tends  to  show  that  it 
was  not  the  intention  of  the  parties  to  give  or  receive  it  as  such 
payment,  should  go  to  the  jury ;  and  if  there  is  any  evidence  of 
fraud,  or  if  the  plaintiff  accepted  the  note  in  ignorance  of  the 
facts,  or  under  misapprehension  of  the  rights  of  the  parties,  the 
taking  of  the  note  is  not  payment.  Hutchins  et  al.  v.  Olcutt^  4 
Vt.  549  ;  Torrey  v.  Baxter ^  13  Vt.  452  ;  Demiison  v.  Tyson,  17 
Vt.  549  ;  Farr  v.  Stevens,  26  Vt.  299  ;  Dickinson  v.  King,  28 
Vt-  378 ;  Collamer  v,  Langdon,  29  Vt.  32  ;  Wait  v.  Brewster, 
31  Vt.  616 ;  French  v.  Price  et  al,,  supra  ;  Mancely  v.  McGee  et 
als.  6  Mass.  142 ;  Melledge  v.  Boston  Iron  Co.  5  Cush.  158  ;  Em- 
erson et  al.  V.  Providence  Hat  Co.  12  Mass.  237  ;  Fowler  v.  Lud- 
wig,  34  Me.  455  ;  Shumway  v.  Reed,  lb.  560.  The  principle 
that  a  negotiable  note  is  only  prima  facie  evidence  of  payment, 
is  not  changed  by  the  fact  that  the  note  is  given  by  the  agent  in 
his  own  name.  Mancely  v.  McGee,  French  v.  Price,  Milledge  v. 
Boston  Iron  Co.,  Emerson  v.  Providence  Hat  Co.,  supra  ;  and  the 
cases  in  which  it  is  said  that  the  principal  is  thereby  discharged, 
conform  to  that  rule,  subject  to  be  controlled  by  the  intention  of 
Uie  parties.  Rathhone  v.  Tucker,  15  Wend.  498  ;  Hyde  v.  Paige, 
9  Barb.  150  ;  Runkeen  v.  Deforest  et  al.  18  lb.  143  ;  French  v. 
Price,  supra.  This  note  is  not  prima  facie  evidence  of  payment, 
l)ecause  it  is  not  negotiable.  The  principle  upon  which  the  de- 
cisions of  Maine,  Massachusetts,  and  Vermont,  rest,  against  the 
great  weight  of  authority  of  the  other  state,  and  the  United 
States  courts,  as  well  as  the  common  law,  is,  that  the  principal 
shall  not  be  liable  to  ha^e  the  note  twice  collected.     Thatcher  v. 
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Dinsmore^  5  Mass.  299 ;  Hoar  v.  Olute^  15  Johns.  224  ;  TS'UHUei 
V.  School  Fund,  12  Me.  881 ;  RitU  v.  Mower,  18II>.  361 ;  Man- 
cely  V.  McQ-ee,  Fowler  v.  Ludwig,  supra  ;  5  Gray,  ^67. 

H.  S.  Royce,  for  the  defendant. 

There  could  be  no  recovery  upon  the  note,  because  it  was  not 
the  note  of  the  defendant.  Stackpole  v.  Arnolds  11  Mass.  27  ; 
Story  Agency,  §  147. 

The  plaintifif  is  not  entitled  to  recover  upon  the  count  for  money 
had  and  received,  because  the  credit  was  given  to  Bronson  ;  and 
that  would  be  so,  even  if  Bronson  was  authorized  to  borrow  money 
upon  the  credit  of  the  company.     Story  Agency,  §§  288,  289. 

The  giving  and  acceptance  of  the  note  of  Bronson,  precludes  a 
recovery  by  the  plaintiff.  French  y.  Price  et  al.  24  Pick.  13 ; 
Paige  v.  Stone  et  al,  10  Met.  160  ;  Robinson  v.  fftirlburt  et  al.  34 
Vt.  115  ;  Arnold  v.  Sprague,  34  Vt.  402  ;  Collamer  v.  Langdon, 
29  Vt.  32  ;  H^itchins  v.  Orcutt  et  al  4  Vt.  549. 

The  money  for  which  the  note  was  given,  was  charged  by  liron- 
son  to  the  company,  and  was  credited  and  allowed  in  settlement 
before  this  suit  was  brought.  An  authority  to  employ  hands  and 
pay  them,  and  to  purchase  wood,  &c.,  did  not  authorize  Bronson 
to  bind  the  company  by  note,  nor  to  borrow  money  on  its  credit. 
Paige  v.  Stone  et  al.,  supra  ;  Bank  of  Ind.  v.  Bugbee,  3  Keyes, 
(N.  Y.)  461. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  Bronson  was  the  agent  of  defendant  for  con- 
ducting the  works  of  the  company  at  Highgate.  He  borrowed 
$200  of  the  plaintiff,  and  gave  his  own  note.  The  money  was 
principally  used  by  Bronson  in  purchasing  shaved  hoops,  which 
he  furnished  for  the  company,  and  was  paid  for  them.  The  court 
directed  a  verdict  for  the  defendant,  on  the  ground  that  the 
indebtedness  for  said  loan  became  merged  in  the  note,  and  that 
Bronson  alone  was  liable  upon  the  note. 

It  is  well  settled  in  this  state,  since  the  decision  in  StUchifu<m  v. 

OlcoU,  4  Vt.  83,  that  a  note  given  for  a  previous  debt,  is  prima 

facie  a  payment  of  such  debt.     But  it  has  been  held  that  if  such 
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note  is  taken  under  misunderstanding  of  the  facts,  supposing  the 
credit  of  other  parties  was  given  and  bound  by  the  note,  then  the 
presumption  is  rebutted,  and  the  party  may  sue  on  the  original 
indebtedness.      Wait  v.  Breivster^  31  Vt.  516. 

Bronson  seems  to  have  been  a  sub-agent,  whose  duty  was  prin- 
cipally limited  to  the  manufacture  of  lime,  and  forwarding  the 
same  to  market,  while  Wade  was  the  general  agent,  who  fur- 
nished the  funds,  and  sold  the  lime.  But  Bronson  had  made  pur- 
chases of  wood,  provender,  and  materials  for  barrels,  and  occa- 
sionally borrowed  money,  and  used  it  for  defendant's  benefit. 
However  slight  the  evidence  that  Bronson  had  been  permitted  to 
borrow  money  on  the  credit  of  the  defendant,  still,  we  think,  as 
he  was  an  agent  of  the  defendant  for  some  purposes,  and  the  char- 
acter and  limit  of  that  agency  rested  entirely  in  parol,  that  the 
plaintiff  had  a  right  to  have  the  questions  submitted  to  a  jury,  un- 
der  proper  instructions. 

II.  We  think  it  cannot  be  said  that  there  was  no  evidence  in 
the  case  that  plaintiff  took  the  note  of  Bronson,  supposing  that 
he  pledged  the  credit  of  the  company.  And,  we  think,  the  plain- 
tiff had  the  right  to  go  the  jury,  if  he  insisted  upon  this  question. 

Judgment  of  the  county  court  reversed,  and  cause  remanded. 
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Harvey  Huxley  v.  Andrew  J.  Carman. 
Book  AccounU     Gen.  St9.  ch.  41,  §  18. 

It  is  foreign  from  tho  letter  and  spirit  of  §18,  ch.  41,  of  the  Gen.  Sts.,  to  allow  &  p&ity 
whose  principal  matter  of  controversy  properly  belongs  to  the  action  of  aooount,  but 
who  has  a  few  items  of  book  account  disconnected  with  it,  or  incidentally  arising  out 
of  it,  to  bring  In  and  adjust  saoh  matter  in  the  action  of  boolc  account. 

Book  account.  The  case  is  sufficiently  stated  in  the  opinion. 
The  court,  at  the  August  term,  1872,  Royce,  J.,  presiding,  ren- 
dered judgment  on  the  report  for  the  plaintiff,  pro  forma,  for  the 
sum  of  $363.57  ;  to  which  the  defendant  excepted. 

W.  JD,  Wilson  and  iJ.  0.  Sturtevant,  for  the  defendant. 
This  is  an  action  of  book  account,  brought  to  settle  and  adjast 
matters  of  deal  and  account  growing  out  of  the  taking  and  carry- 
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iug  on  of  the  plaintiff's  farm  and  stock  upon  shares.  The  greater 
portion  of  the  plaintiff's  claim  is  based  upon  the  ground  that  the 
defendant  has  received  more  than  his  just  share  of  the  products 
of  said  farm  and  stock,  and  that  the  plaintiff'  might  have  received 
much  more  than  he  did  receive,  had  the  defendant  carried  on  the 
farm  in  a  good  husbandlike  manner,  according  to  the  terms  of  the 
lease.  The  defendant  insists  that  the  action  of  book  account  is 
not  the  proper  action  in  which  to  settle  the  plaintiff's  claims. 
The  action  should  have  been  account.  Gen.  Sts.  ch.  41,  §  1 ; 
Albee  V.  Fairbanks,  10  Vu  316  ;  McCrillu  v.  Banks  et  ux.  19 
Vt.  442  ;  La  Point  v.  Scott  et  ah  36  Vt.  003 ;  Joy  v.  Walker, 
29  Vt.  260  ;  Hayden,  admr.  v.  Merrill,  44  Vt.  336.  Section  18, 
ch.  41,  Gen.  Sts.,  does  not  alter  or  vary  the  rule  in  any  case  where, 
from  the  nature  and  character  of  the  relation  and  deal  between 
the  parties,  the  action  of  account  is  the  proper  remedy.  To  hold 
any  other  or  different  construction  of  this  statute,  would  confound 
all  distinction  between  the  two  forms  of  action.  Hydeville  Co,  v. 
Barnes,  37  Vt.  588  ;  Qreen  ^  Roberts  v.  Chapman,  21  Vt.  237  ; 
Buryea  v.  Whitcoynh,  31  Vt.  395  ;  Matthews  v   Tower,  39  Vt.  433. 

H.  S.  Royce,  for  tlie  plaintiff. 

Some  of  ihe  items  of  the  plaintiff's  account,  and  some  of  the 
items  of  the  defendant's  account,  are,  un(iuestionably,  proper  items 
of  book  charge.  The  action  is  therefore  sustained ;  and  if  the 
items  in  account  on  both  sides  are  rejected,  the  plaintiff  would 
still  be  entitled  to  recover.  But  the  items  in  account  should  not 
be  rejected,  and  the  parties  subjected  to  the  delay  and  expense 
of  another  action.  In  an  action  of  book  account,  any  item  or 
items  of  account  or  deal  between  the  same  parties,  may  be  tried 
and  adjusted.  Gen.  Sts.  ch.  41,  §  18.  A  claim  of  a  tenant  in 
common  upon  his  co-tenant,  for  having  received  more  than  his 
share  of  the  common  property,  may  be  adjusted  in  an  action  on 
book.  Oates  v.  Lockwood,  27  Vt.  286.  And  in  a  case  where 
the  only  items  presented  were  items  of  account,  they  were  adjusted 
in  the  action  on  book.  Woodward  v.  Harlow,  28  Vt.  338.  The 
matters  involved  were  not  incongruous ;  nor  is  it  claimed  that  any 
injustice  would  be  done,  by  allowing  the  items  of  account.     The 
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language  of  the  court  in  Hydeville  Co,  v.  Barnes  et  aL  37  Vt.  588, 
fully  sustains  the  application  of  the  statute  in  a  case  of  this  kind. 
The  case  of  Oreen  ^  Roberts  v.  Chapman  et  aL  27  Vt.  237,  de- 
cides that  book  account  is  not  adapted  to  the  settlement  of  a  part- 
nership account,  when  the  entire  account  is  a  partnership  matter. 
So,  in  Duryea  v.  Whitcomby  31  Vt.  395,  the  action  was  book  ac- 
count, to  settle  an  entire  partnership  account,  and  not  a  single 
item,  proper  to  be  charged  on  book,  was  presented. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  statute  allowing  "  an  item  or  items  of  account " 
to  be  adjudicated  in  an  action  of  book  account,  we  do  not  think 
was  intended  by  the  legislature  to  merge  the  action  of  account  in 
that  of  book  account.  To  give  it  that  effect,  would  be  to  place  st 
forced  and  uncommon  construction  upon  the  language  of  the 
statute.  If  the  legislature  had  intended  to  have  given  such  scope 
and  effect  to  the  statute,  it  would  have  used  language  better 
adapted  to  that  end.  It  could  as  easily  have  worded  the  statute 
so  as  to  read — all  matter  proper  to  be  settled  in  an  action  of 
account,  may  hereafter  be  settled  in  the  action  of  book  account. 
By  limiting  the  effect  of  the  statute  to  **  an  item  or  items  of  ac- 
count," it  intended  that  if  in  settling  a  proper  book  account  be- 
tween two  parties,  it  should  be  found  that  one  or  two,  and  per- 
haps more,  of  the  items  at  issue  between  the  parties,  were  proper 
to  be  adjudicated  in  an  action  of  account,  these  items  should  not 
be  omitted  from  the  accounting,  and  made  the  subject  of  a  sepa- 
rate action,  but  might  be  settled  in  the  action  then  pending  be- 
tween the  parties.  It  is  entirely  foreign  from  the  language  and 
spirit  of  the  statute,  to  allow  a  party  whose  main  subject  of  oon- 
troversy  is  properly  a  matter  of  account,  but  who  has  a  few  items 
of  book  account  disconnected  with,  or  arising  incidentally  out  of, 
the  principal  subject-matter,  to  bring  in,  and  settle  in  book  ac- 
count, the  principal  subject  in  controversy,  which  is  proper  to  be 
settled  in  an  action  of  account.  This  is  substantially  the  con- 
struction which  has  been  placed  upon  this  statute  by  the  former 
decisions  of  this  court.  In  this  case,  the  principal  subject  of 
controversy  arises  out  of  the  lease  under  which  the  defendant 
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carried  on  the  plaintiffs  farm  for  a  year,  upon  shares.  All  the 
items  in  controversy  which  arise  under,  and  are  to  bo  determined 
by,  the  stipulations  in  the  lease,  arc  matters  appropriate  to  be 
settled  in  an  action  of  account.  The  items  of  book  account  in- 
volved in  the  controversy,  are  few  and  unimportant,  as  compared 
with  the  items  of  account,  and  would  never  have  existed  if  it 
had  not  lieen  for  the  lease,  which  is  the  origin  of  the  entire  con- 
troversy. We  do  not  think  it  would  be  consonant  with  the  mean- 
ing and  scope  of  the  language  of  the  statute,  nor  with  the  decis- 
ions of  this  court,  to  hold  that  all  the  matters  of  controversy 
which  grow  out  of  the  carrying  on  of  the  plaintiff's  farm  under 
the  lease,  may  be  settled  in  an  action  of  book  account,  because 
the  plaintiff,  while  carrying  on  the  farm,  was  enabled  to  charge, 
properly,  a  few  items  on  book  against  the  defendant.  We  think 
that  all  the  items  pi*esented  by  either  party  which  are  to  be  de- 
termined by  the  provisions  of  the  lease,  must  be  excluded  from 
the  accounting  in  this  action.  Of  the  48  items  in  the  plaintiff's 
account,  only  items  numbered  1,  2.  3,  8  and  48,  amounting  as  al- 
lowed by  the  auditor,  to  the  sum  of  $92,25,  can  be  settled  in 
this  action.  Of  the  30  items  in  the  defendant's  account,  only  item 
34,  allowed  at  $9,  is  proper  to  be  settled  in  the  action  of  book 
account.  The  wool  money,  item  48  of  the  plaintiff's  account,  was 
taken  from  the  operation  of  the  lease  by  the  agreement  of  the  par- 
ties. The  items  in  the  defendant's  account  for  repairing  the  house, 
are  controlled  by  the  lease,  and  not  proper  to  be  charged  in  book 
account.  The  judgment  of  the  county  court  is  reversed,  and 
judgment  rendered  for  the  plaintiff  to  recover  $81,25,  with  in- 
terest from  April  1,  1871 ;  and  at  the  request  of  the  defendant, 
the  case  is  remanded  to  the  county  court,  to  allow  him  to  make 
application  to  have  the  costs  in  the  county  court  apportioned. 
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Marshall  T.  Shattuck  v.  George  Hammond.* 
Evidence.     Mitigation  of  Damages, 

In  tfn  action  tot  criminal  conversation ,  the  defendant  may  show  the  plaintiff's  crimimd 
connection  with  other  women  at  any  time  after  his  marriage  and  beTore  trial,  in  miti 
gation  damages. 

Case  for  criminal  conversation  with  the  plaintiff's  wife.  Plea, 
the  general  issue,  and  trial  by  jury,  June  term,  1868,  Pierpoint, 
Ch.  J.,  presiding. 

The  writ  was  dated  February  18th,  1867.  The  testimony  on 
the  part  ot  the  plaintiff  tended  to  show,  that  during  most  of  the 
years  1865  and  1866,  the  families  of  the  plaintiff  and  defendant 
were  on  intimate  terms,  and  that  the  defendant,  sometimes  with  his 
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familj  and  sometimes  alone,  frequently  called  and  visited  at  the 
plaintiff's  house ;  that  the  defeudant  had  illicit  intercourse  with 
the  plaintiff's  wife  at  three  different  times  in  the  summer  and  fall 
of  1866 ;  that  the  plaintiff  and  his  wife  had  been  married  about 
twelve  years,  and  that  she  had  borne  no  children  until  the  18th 
of  February,  1867,  when  she  was  delivered  of  a  child.  The  tes- 
timony on  both  sides  tended  to  show  that  the  plaintiff's  wife  re- 
mained at  the  plaintiff's  house  about  three  months  after  the  birth 
of  said  child,  when,  having  recovered  sufficiently  to  travel,  she 
went  to  Massachusetts  to  reside  with  her  father,  where  she  had 
e?er  since  remained.  The  defendant  introduced  evidence  tending 
to  show  that  there  had  been  no  illicit  intercourse,  or  other  im- 
proper conduct,  between  him  and  the  plaintiff's  wife.  The  de- 
fendant, among  other  things,  offered  the  testimony  of  several 
witnesses,  to  show  that  the  plaintiff,  on  the  16th  of  April,  1867, 
and  while  his  wife  still  remained  at  his  house  as  aforesaid,  went 
with  one  Martha  Church  to  St.  Johns,  in  the  Province  of  Quebec, 
and  there  had  illicit  intercourse  with  her.  To  the  admission  of 
this  testimony  the  plaintiff  objected,  and  the  court  excluded  it; 
to  which  the  defendant  excepted.  It  appeared  that  whatever  in- 
tercourse existed  between  the  defendant  and  the  plaintiff's  wife, 
terminated  in  November,  1866,  and  had  become  known  to  the 
plaintiff  before  the  alleged  transaction  at  St.  Johns  $  and  no  evi- 
dence was  offered  to  show  adultery  by  the  plaintiff  on  any  previous 
occasion.  The  defendant  introduced  the  depositions  of  the  father 
and  mother  of  the  plaintiff's  wife,  tending  to  show  cohabitati(Jn 
between  the  plaintiff  and  his  wife  after  their  separation  as  afore- 
said. 

Paul  DUlinyham  and  H.  H.  Royce^  for  the  defendant. 

The  testimony  offered  to  show  that  the  plaintiff  took  a  woman 
to  St.  Johns,  in  April  1867,  and  there  had  illicit  intercourse  with 
her,  was  clearly  admissible  in  mitigation  of  damages.  1  Phil. 
Ev.  (4th  Am.  ed.)  181,  note  ;  Umith  v.  Mastin,  15  Wend.  270  ; 
Oalcraft  v.  Karhorough,  4  C.  &  P.  499 ;  Sedgw.  Dam.  120 ;  Hil- 
liard  Rem.  Torts,  398 ;  Foley  v.  Peterborough^  4  Doug.  294 ; 
Bromley  v.  Wallace^  4  Esp.  237 ;  Traverse  v.   Borger^  24  Barb. 
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614 ;  1  Sclw.  N.  P.  24 ;  BuUer  N.  P.  296 ;  Hodgett  v.  Windham, 
Pcake's  Cases,  39 ;  Elsam  v.  FauceU,  2  Esp.  562  ;  4  N.  H.  601 ; 
Foot  V.  Tracy,  1  Johns.  46. 

E.  R,  Hard,  J.  W,  Stewart,  and  F.  J.  Phelps,  for  the  plaintiff. 

Evidence  to  prove  adultery  by  the  plaintiff,  after  the  intercourse 
between  his  wife  and  the  defendant  had  terminated  and  been  dis- 
covered, was  properly  rejected.  The  purpose  for  which  such 
evidence  is  admitted,  is  to  reduce  the  damages,  by  showing  that 
the  proper  relations  between  the  plaintiff  and  his  wife,  were  im- 
paired  before  the  seduction  took  place.  After  that  has  occurred, 
and  the  cause  of  action  is  complete,  it  can  not  be  taken  away  by 
subsequent  misconduct  of  the  plaintiff.  It  is  among  the  natural 
and  worst  results  of  the  defendant's  offence,  that  men  of  previous 
good  conduct  arc  thus  driven  into  bad  courses.  And  to  allow 
evidence  of  that  sort  to  be  given,  is  simply  to  permit  the  defend- 
ant to  set  up  the  consequences  of  his  own  wrong  as  a  defence 
against  liability  for  it.     2  Stark  Ev.  443  ;  2  Greenl.  Ev.  §  56. 

The  oi)inion  of  the  court  was  delivered  by 

Harrett,  J.  Of  the  several  points  of  exception  that  were 
taken  on  the  trial  in  the  county  court,  and  have  been  argued  in 
this  court,  only  upon  one  do  we  find  occasion  to  reverse  the  judg- 
ment, though  on  the  others  there  was  not  entiix3  concurrence  of 
views.  We  thiiik  the  exception  was  well  taken  to  the  exclusion 
of  the  testimony  offered  to  show  the  conduct  of  the  plaintiff  with 
Martha  Church.  It  would  seem  that  the  same  principle  that  ac- 
cords to  the  plaintiff  the  right  to  show,  in  aggravation  of  damages, 
his  rank  and  quality,  would  entitle  the  defendant  to  show  the 
samfi  in  mitigation.  It  would  be  but  bringing  him  to  the  test  of  a 
scale  that  is  graduated  both  ways  from  the  zero  of  indifference. 
If  his  rank  marks  ^?Z?a«  with  reference  to  that  point,  he  has  the 
benefit  in  due  proj)ortioii ;  if  minus,  he  should,  by  the  same  rule 
and  reason,  be  subjected  to  the  resulting  disadvantage  in  like  pro- 
portion. In  2  Stark.  Ev.  part  IV,  442,  it  is  said  that,  "  evidence 
in  aggravation  usually  consists  in  showing  the  rank  and  quality 
of  the  plaintiff,"  &c.     lb.  448,  the  case  of  Wyndham  v.  Ld.  Wy- 
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irf>mh^  4  Esp.  16,  and  Sturt  v.  Marquis  of  Blandford^  are  cited, 
ia  which  it  was  ruled  by  Lord  Kenyon  that  the  fact  of  the  plain- 
tiff's connection  with  other  women  after  his  marriage,  might  be 
proved   in  bar.     But  in  Bromley  v.  Wallace^  lb.  237,  Lord  Al- 
VANLEY  ruled  that  it  was  to  be  considered  in  mitigation  of  dam- 
ages, and  not  in  bar  of  the  action.     What  was  held  in  the  case 
\\<  cited,  is  the  true  doctrine,  shown  (BuUer  N.  P.  27)  to  have 
l»cen  held  and  promulgated  very  early  ;  and  by  the  more  recent 
text-books  and  cases,  it  is  shown  to  be  firmly  established,  and  to 
have  been  decisively  administered.     1  Phil.  Ev.  (4  Am.  ed.)  181, 
note ;  2  Greenl.  Ev.  §  56  ;  Kent,  Ch.  J.,  in  1  Johns.  51 ;  Rich- 
ardson, Ch.  J.,  4  N.  H.  501.     In   Smith  v.  Masters^  15  Wend. 
270,   Savage,  Ch.  J.,  sets  forth,  clearly  and  strongly,  both  the 
inile  and  the  reason  in  this  respect,  and  at  the  same  time  answers 
the  point  made  upon  the  fact  that  the  alleged  bad  conduct  of  the 
plaintiff  was  after  the  alleged  adultery  of  the  wife  with  the  de- 
fendant.    In  that  case,  a  new  trial  was  granted  on  the  sole  ground 
uf  newly  discovered  evidence  that  the  plaintiff,  at  the  time  of  the 
trial,  and  for  some  time  previous,  had  been  living  in  adultery  with 
another  woman ;  and  this  fact  would  be  for  consideration  on  the 
question  of  damages'.     The  language  of  the  very  eminent  chief 
justice  is,  ""'If  the  plaintiff  was  in  thi  habit  of  improper  intimacy 
with  other  women,  his  sense  of  moral  propriety  and  regard  for 
chai^tity,  could  not  be  much  offended  by  the  loss  of  virtue  in  his 
wife.     The  guilt  of  the  defendant  is  not  therefore  diminished  ;  but 
the  plaintiff  has  sustained  less  damage.     The  merits  of  the  plain- 
tiff, l)ut  not  the  demerits  of  the  defendant,  are  less ;  both,  how- 
ever, are  considered  by  thv^  jury  in  forming  their  verdict ;  and 
all  circumstances  which  diminish  the  one,  or  enhance  the  other, 
are  proper  subjects  for  their  consideration.     *     *     *     It  is  true 
that  the  alleged  misconduct  of  the  plaintiff  took  place  since  the 
elopement  of  the  wife ;    but,  as  damages  were  recovered  by  him 
f)r  his  wounded  feelings,  and  the  destruction  of  his  domestic  hap- 
piness, not  only  up  to  the  time  of  the  commencement  of  the  suit, 
but  until  the  trial,  it  would  have  been  proper  for  the  defendant 
to  have  shown  that  at  any  time  during  the  same  period  he  had 
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been  guilty  of  improprieties  of  the  same  character  with  those 
committed  by  the  defendaot." 

Not  only  these  views  are  entertained  by  this  court,  but  as  to 
the  bearing  of  the  fact  that  the  equally  vicious  and  criminal  con- 
duct on  the  part  of  the  plaintiff  took  place  after  the  alleged  mis- 
conduct of  the  defendant  with  the  plaintiff's  wife,  it  can  hardly 
fail  to  be  remarked,  that  such  conduct  by  the  plaintiff  is  not  suffi- 
ciently accounted  for  by  the  suggestion  in  the  brief  of  his  learned 
counsel  that,  "  it  is  among  the  natural  and  worst  results  of  the 
defendant's  offence,  that  men  of  previous  good  conduct  are  thus 
driven  into  bad  courses." 

Ordinarily,  a  man  of  the  age  of  the  plaintiff,  and  after  twelve 
years  of  married  life,  is  not  driven  all  of  a  sudden  from  the  purity 
of  conjugal  fidelity  into  the  filthiness  and  criminality  of  adultery 
with  a  strumpet,  within  two  months  after  he  has  brought  his  suit 
to  repair  the  damage  to  his  marital  bed  Jind  his  conjugal  affections, 
solely  by  the  fact  that  the  defendant  had  debauched  his  wife,  who 
was  still  living  in  his  own  house,  and,  for  aught  that  appears,  in 
the  ordinary  relations  and  manner  of  wife  with  husband,  at  the 
time  of  his  alleged  misconduct. 

As  the  world  goes,  it  would  be  a  fair  matter  of  question  and 
consideration,  whether  such  conduct  on  his  part,  in  such  a  con- 
juncture in  his  domestic  history,  would  not  evince  a  condition  of 
mind  and  character  of  sentiment,  resulting  from  a  progressive 
growth,  such  as  to  render  him  progressively  less  susceptible  to  the 
kind  of  injury  which  the  law  in  such  cases  regards  as  the  basis 
and  subject  for  compensation. 

It  is  a  mistake  to  suppose  that  the  municipal  law,  or  the  moral 
or  divine  law,  discriminates  between  the  crime  or  the  beastliness 
of  adultery,  as  committed  by  the  husband  or  the  wife,  or  by  another 
party  with  either  of  them.  And  though  it  is  true  that,  by  the 
code  social^  the  male  adulterer  and  debauchee  has  often  an  unques- 
tioned currency  and  countenance  in  society,  while  the  less  offend- 
ing, or  only  suspected,  female  is  exorcised  as  a  polluted  and  pol- 
luting thing,  and  is  doomed  to  irretrievable  social  perdition,  yet, 
in  the  eye  and  hands  of  the  law,  the  male  has  no  precedence  of 
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immunity  or  of  impunity.  We  think  then  there  is  no  gi'ound  or 
reason  for  limiting  the  showing  of  misconduct  on  the  part  of  the 
plaintiff  to  any  particular  time  before  the  trial,  or  with  reference 
to  the  time  of  the  act  of  the  defendant  for  which  the  suit  was 
brought,  provided  such  misconduct  of  the  plaintiff  was  after  mar- 
riage to  his  faulty  wife.  Such  misconduct,  so  far  as  it  bears  on 
the  plaintiff's  susceptibilities  to  the  kind  of  injury  which  the  jury 
may  consider  in  according  damages,  is  proper  to  be  shown  on  the 
trial. 
Judgment  reversed,  and  cause  remanded. 

Peck,  Wilson,  and  Prout,  J. J.,  concurred. 


C.  B.  Stowb  v.  Edwin  R.  Powell. 
Execution.     Ghse  Jail  Certificate. 

In  ftn  action  on  the  case,  the  ooart  denied  the  defendant's  motion  for  a  continuance,  and 
nmdered  jadgraent  for  the  plalnt'iT;  and,  on  the  plalntiff'g  motion,  without  the  intro- 
daetion  of  any  testimony,  and  a^inst  the  defendant's  objection,  a'ljudged  that  the  cause 
61  action  arose  flrom  the  wilfhl  and  malicious  act  of  the  defendant,  and  granted  a  cer- 
tified execution.    tfcM,  error. 

This  was  an  action  on  the  case,  determined  at  the  December 
term, .1873,  Pierpoint,  Ch.  J.,  presiding.  The  defendant  moved 
for  a  continuance  ;  but  failing  to  show  sufficient  cause  therefor, 
the  court  rendered  judgment  for  the  plaintiff,  and  referred  the 
case  to  the  clerk  for  the  assessment  of  damages.  No  trial  was 
had,  and  no  evidence  was  put  in  on  either  side. 

Upon  the  rendition  of  said  judgment,  the  plaintiff  moved  for  an 
adjudication  that  the  cause  of  action  arose  from  the  wilful  and 
malicious  act  of  the  defendant,  and  for  a  certified  execution.  To 
the  granting  of  said  motion,  the  defendant  objected,  upon  the 
ground  that  the  same  could  not  properly  be  granted,  unless  the 
plaintiff  introduced  some  evidence  to  show  that  the  cause  of  ac- 
tion arose  from  such  act  of  the  defendant.     But  the  court  over- 
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ruled  the  objection,  and  made  the  adjudication  and  granted  the 
certificate  ;  to  which  the  defendant  excepted. 

Uenry  Ballard  and  L.  F,  Wilbur^  for  the  defendant,  cited  Gen. 
Sts.  ch.  121,  §  23  ;  in  re  Wheelock,  13  Vt.  377  ;  Nichoh  v. 
Packard^  16  Vt.  147  ;  Dodge  v.  Carptnter^  18  Vt.  509 ;  Jtobln- 
son  V.  Wilson^  22  Vt.  35  ;  Soule  v.  Austins,  35  Vt.  518  ;  Whit- 
ney V.  Dow,  42  Vt.  264  ;  Spaulding  v.    Woodworth,  42  Vt.  570. 

,  for  the  plaintiff* 


The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  defendant,  failing  to  show  suflBcient  grounds 
for  a  continuance,  was  forced  by  the  court  to  submit  to  judgment 
for  the  plaintiff,  without  proof  and  without  defence.  The  decla- 
ration is  in  tort,  and  the  action  is  such  that  the  court  might  grant 
a  "  close  jail  certificate,"  if  the  court  "  from  the  consideration  of 
the  facts,"  shall  adjudge,  <fec.  The  granting  of  a  certificate,  is  a 
proceeding  entirely  independent,  ai  d  "  is  no  part  of  the  principal 
judgment  in  the  cfcuse."  Barrett,  J.,  in  Spaulding  v.  WoodworiK 
42  Vt.  570.  "  In  case  of  default,  it  would  be  proi>er  for  the 
county  court  to  entertain  such  motion,  and  hear  evide7ice  to  sustain 
i^"  Harne  case.  In  case  of  default,  the  defendant  voluntarily 
submits  to  judgment;  in  this  case,  he  is  forced  to  submit,  because 
his  motion  for  continuance  fails.  It  is  not  obvious  that  a  certifi- 
cate could  be  lawfully  awarded  in  this  case,  without  evidence,  and 
refused  in  case  of  default.  It  would  seem  more  reasonable  to 
hold  that  a  defendant  who  had  suffered  a  default,  had,  by  impli- 
cation, confirmed  the  facts  alleged  in  the  declaration,  than  thnt 
one  contesting  such  facts,  and  forced  by  the  rules  of  court  to  waive 
his  defence,  had  confirmed  them  as  true ;  and,  even,  tinged  with 
malice. 

In  Whiting  v.  Dow,  42  Vt.  264.  the  court  say :  "  The  ques- 
tion as  to  granting  the  certificate,  is  to  be  determined  from  the 
consideration  of  all  the  facts,  as  disclosed  on  trial."  In  Soule  v. 
Austin,  35  Vt.  618,  the  court,  Poland,  Ch.  J.,  says :    "  The 
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county  court  may  grant  a  certificate,  if  the  evidence  showsj'^^  &c. 
The  supreme  court  will  not  grant  such  certificate,  where  none  was 
moved  in  the  county  court.  Nichols  v.  Packard^  16  Vt.  147. 
Nor  will  the  county  court,  on  affirming  a  judgment  of  a  justice, 
hear  a  motion  for  certificate,  if  none  was  allowed  by  the  magis- 
trate. 

We  think  that  the  awarding  of  the  certificate  in  this  case, 
without  evidence,  and  against  the  protest  of  the  defendant,  was 
error.  And  the  judgment  of  the  county  court  granting  a  close  jail 
execution,  is  reversed. 
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The  Town  op  Castlbton  v.  The  Town  op  WetbrIihje-  • 

Service  of  Warning-out  Process, 

The  servioe  of  a  warning-out  process,  by  leaying  **  a  tme  and  attested  oopy  of  the  same 
lying  on  the  table  at  the  last  and  usual  plaoe  of  abode "  of  the  person  reqnirwl  to  be 
warned,  is  not  sofflolent. 

Appeal  from  an  order  of  removal  of  Florence  Jones,  a  pauper, 
from  the  town  of  Gastleton  to  the  town  of  Weybridge.  Plea, 
that  the  pauper  was  unduly  removed,  and  trial  by  the  court,  Sep- 
tember term,  1873,  Wheeler,  J.,  presiding. 

On  trial  it  appeared  that  the  pauper  had  no  home  anywhere  to 
which  she  had  any  right ;  that  she  came  to  Castleton  with  a  pres- 


*Peck»  J.,  being  absent,  Whrblbr,  J.,  was  present  at  the  hearing  of  saoh  oases  as  he 
oonld  sit  in. 
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ent  iDtention  of  remaining  there,  and  that  she  did  remain  there  in 
pursuance  of  that  intention,  until  removed  by  the  order  in  this 
case ;  that  the  pauper  was  married  to  one  William  J.  Jones,  at 
Hampton,  in  the  state  of  New  York,  on  the  29ih  day  of  January, 
1870 ;  that  William  Jones,  the  father  of  the  husband  of  the  pau- 
per, resided  in  Weybridge,  with  his  father,  from  1811  to  1813, 
and  became  of  age  while  residing  there  ;  that  in  1818,  he  moved 
with  his  father,  to  Shoreham,  where  he  resided  three  years ;  that 
on  the  15th  of  January,  1814,  and  within  a  year  after  he  moved 
to  Shoreham,  the  said  William  was  warned  to  leave  said  town, 
under  the  statute  of  1801,- by  the  following  warning  and^  service  : 

"  STATE  OP  VERMONT,  I       To  the  Cunittable  of  Shoreham,  in 
Addison  County,  ss.       ]  said  county,  greeting  : 

*' You  are  hereby  commanded  to  summon  William  Jones,  5th, 
and  family,  now  residing  in  Shoreham,  to  depart  said  town. 
Hereof  fail  not,  but  of  this  precept,  with  your  doings  hereon, 
make  due  return  according  to  law. 

"  Given  under  our  hands,  at  Shoreham,  this  23d  day  of  Decem- 
ber, 1813.  Elisha  Bascom,       1 

Ebn'r  Atwood,         >  Selectmen^ 
Hopkins  Rowley,    ) 

"  Addison  County,  ss.  Shoreham,  Jan.  15th,  1814.  Then 
served  this  precept  by  leaving  a  true  and  attested  copy  of  the 
same  lying  on  the  table  at  the  last  and  usual  place  of  abode  of 
the  within  named  William  Jones,  5th,  with  my  return  hereon 
thereon  endorsed." 

"  Attest,  St  H.  Jenisun,  Comtable.'* 

"  Received  and  recorded  15th  January,  1814. 

"  Attest,  Eben'r  Bush,  Town  Clerk,"' 

Upon  these  facts,  the  court  decided  that  the  service  of  the 
warning  was  irregular,  and  of  no  effect  to  prevent  the  said  Will- 
iam Jones  from  gaining  a  settlement  in  Shoreham ;  and  rendered 
judgment  that  the  pauper  was  unduly  removed;  to  which  the 
plaintiff  excepted. 

Bromley  ^  Clark,  for  the  plaintiff. 

The  only  question  in  this  case  is  as  to  the  validity  of  the  officer's 
return  on  the  warning  served  upon  William  Jones,  5th,  the  father 
of  the  husband  of  the  pauper.     The  26th  section  of  the  judiciary 
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act,  passed  March  2,  1797,  directs  how  the  service  shall  be 
made.  1  Sts.  (1808)  62.  The  court,  by  implication,  in  the  case 
of  Castleton  Y.  Clarendon,  Brayt.  181,  decided  that  an  officer's 
return  precisely  like  the  one  in  question,  would  be  valid.  •  Also 
in  the  case  of  Pittsford  v.  Brandon,  lb.  183  ;  Marvin  v.  FH- 
Jdns,  1  Aik.  107 ;  Newton  v.  Adams,  4  Vt.  437  ;  Bamet  y.  Con- 
cord, lb.  564 ;  Barre  v.  Morristotvn,  lb.  574. 

J,  W,  Sletvart,  for  the  defendant. 

The  sole  question  is  as  to  the  sufficiency  of  the.  officer's  return, 
and  arises  under  the  second  clause  of  section  26  of  the  judiciary 
act  of  1797.  The  return  does  not  show  the  absence  of  any  per- 
son of  sufficient  discretion  with  whom  a  copy  could  be  left  ;  and 
it  does  not  show  that  a  copy  was  left  in  '^  such  situation"  as  the 
defendant  would  most  likely  receive  it.  Our  courts,  in  a  long 
course  of  decisions,  have  required  a  strict  compliance  with  the  re- 
quirements of  the  statute.  Castleton  v.  Clarendon,  Brayt.  181 ; 
Marvin  v  Wilkins,  1  Aik.  107  ;  Townsend  v.  Athens,  1  Vt.  284 ; 
Bamet  v.  Concord,  4  Vt.  564  ;  Barre  v.  Morristown,  lb.  574  ; 
Wheelock  v.  Lyndon,  6  Vt.  524. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  court  has  invariably  required  a  full  and  literal 
compliance  with  the  statute  in  the  service  of  warnings  under  the 
act  of  1797.  The  town  oc  towns  to  be  affected  by  such  warn- 
ing, were  not  made  parties  thereto,  and  could  only  judge  of  the 
sufficiency  of  the  warning  and  return,  from  what  appeared  of  record 
in  the  town  clerk's  office  of  the  town  instituting  the  proceedings. 
The  whole  proceeding  was  in  invitum,  both  as  to  the  persons  and 
towns  to  be  affected  thereby.  The  defeat  of  the  acquirement  of  a 
settlement  by  warning,  was  a  right  conferred  wholly  by  statutory 
proceedings,  which  must  be  strictly  complied  with,  to  secure  to  the 
town  initiating  the  proceedings,  that  right.  The  warning  must  be 
served  by  the  delivery  of  a  true  and  attested  copy  thereof  to  the 
person  or  persons  to  be  warned,  with  the  officer's  return  thereon  ; 
"  or  by  leaving  such  copy  at  the  house  of  his,  her,  or  their  usual 
abode,  with  some  person  of  sufficient  discretion  then  resident  there^ 
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in."  "  And  if  there  be  no  such  person  with  whom  such  officer  can 
leave  such  copy,  he  shall  then  lodge  the  same  at  the  house  of  his,  her, 
or  their  then  usual  abode,  in  such  situation  as  the  defendant  or  de- 
feodanUi  (the  person  or  )*ersons  warned)  will  most  probably  receive 
it ;  and  the  manner  of  such  service  shall  be  particularly  expressed 
in  the  return  made  by  such  officer."  Judiciary  act  1797,  §  26. 
The  right  of  the  officer  to  adopt  the  third  method  of  service,  by 
leaving  a  copy  at  the  house  of  the  then  usual  abode  of  the  person 
to  be  warned,  depended  upon  his  inability  to  serve  it  in  either  of 
the  first  two  methods  named.  lie  was  authorized  to  resoii;  to  the 
third  method,  only  in  case  he  could  not  make  service  by  any  of 
the  other  two  methods.  Tlie  officer's  return  must  show  every  ma- 
terial fact  necessary  to  show  a  complete  legal  service.  Reading 
v.  Rockingham^  2  Aik.  272  ;  Marvin  v.  Wilkins,  I  Aik.  107  ; 
Barre  v.  Morristowny  4  Vt.  574  ;  Bamet  v.  Concord^  4  Vt.  564. 
It  would  seem,  therefore,  to  follow,  that  the  officer  must  in  his 
return  state  his  inability  to  make  service  by  either  of  the  first 
two  named  methods,  in  order  to  make  a  service  by  him  in  the 
third  method,  lawful.  The  court  has  invariably  refused  to  make 
any  presumptions  in  favor  of  the  legality  of  the  service.  Admit- 
ting all  that  appears  in  the  officer's  return  set  out  in  the  excep- 
tions, and  William  Jones,  5th,  the  person  warned,  might  have 
been  then  residing  at  the  place  where  the  copy  was  left.  The 
offi -er  makes  return  that  he  left  the  copy  ^*  at  the  last  and  usual 
place  of  abode  of  the  within  named  William  Jones,  5th."  If 
there  is  any  presumption  to  be  made,  it  is  that  William  Jones,  5th, 
was  then  at  his  last  and  usual  place  of  abode.  The  return  also 
fails  to  show  that  no  other  person  of  sufficient  discretion  to  re- 
ceive the  copy,  was  then  resident  therein,  as  the  last  and  usual 
place  of  abode  of  William  Jones,  5th.  If  it  ought  to  be  presumed 
that  the  officer  lawfully  had  the  right  to  resort  to  the  third  method 
of  service,  simply  from  the  fact  that  he  did  resort  to  it,  we  think, 
then,  he  has  failed  to  show  by  his  return  that  he  complied  with 
the  statute.  The  court  will  not  presume  from  his  statement,  that 
he  left  the  copy  on  the  table,  without  stating  where,  at  or  in  the 
last  and  usual  place  of  abode,  the  table  was,  tliat  it  was  left  in 
such  situation  that  William  Jones,  5th,  would  most  probably  re- 
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ceive  it.  His  return  might  be  true,  and  he  not  ho  liable  for  a 
false  return,  and  the  table  stand  outside  of  the  entiance  door  of 
said  abode,  or  on  the  piazza  (if  said  abode  had  a  piazza),  where 
the  wind  would  carry  it  away  as  soon  as  it  was  laid  there ;  or  the 
table  might  have  stood  in  the  most  secluded  or  exposed  portion 
of  the  abode  of  William  Jones,  Sth,  where  he  would  not  be  liable 
to  receive  it.  The  statute  required  the  officer  to  particularly  ex- 
press the  manner  of  such  service  in  the  return,  that  the  town  to 
be  aflFccted,  and  the  court  before  which  such  return  might  come, 
might  judge  whether  the  copy  was  left  in  such  situation  that  the 
person  warned  would  be  most  likely  to  receive  it.  The  oflScer's 
return  is  clearly  insufficient.  The  judgment  of  the  county  court 
is  affirmed. 


William  H.  Congdon  v.  John  Darcy. 


Contract,     Practice. 


The  plaintiff  and  K.  made  a  verbal  contract  with  the  defendant  to  build  a  house  for  him 
at  a  stipulated  price,  and  they  were  to  ftimiah  a  plan  and  a  bill  of  the  timber.  The 
contract  was  to  be  reduced  to  writing  if  the  defendant  desired  it,  which  he  afterwards 
did.  Afterwards,  K.  nottfled  the  defendant  Uiat  he  should  not  be  a  party  to  the  con- 
tract, but  that  the  plaintiff  would  go  on  with  it  alone;  and  at  the  same  time  K. 
showed  the  defendant  the  plan  which  the  plaintiff  had  drawn,  aud  pire  him  a  bill  of 
timber  which  the  plaintiff  had  made  at  the  defendant'^  request.  Afterwards,  said  oon- 
tract  neyer  having  been  reduced  to  writing,  the  plaintiff  and  defendant  made  another 
contract,  identical  in  terms  with  the  other,  but  they  alone  were  parties  thereto,  aud  it 
was  aaroed  that  K.  should  reduce  it  to  writing,  and  they  appointed  a  day  to  meet  «id 
sign  it.  K.  reduced  it  to  writing,  but  the  defendant  refused  to  sign  it,  or  to  permit 
the  plaintiff  to  go  on  under  it,  and  employed  other  help  to  build  h  s  houfre,  and 
therein  used  the  bill  of  timber  which  the  plaintiff  had  made  out.  JSTe/tf,  that  aaid  latsit 
named  contract  was  not  binding  upon  the  parties  until  reduced  to  writing  and  signed 
by  them,  and  that  until  then,  cither  party  had  a  right  lo  refuse  to  enter  upon  the 
performance  thereof. 

Heid,  also,  that  the  making  of  the  plan  and  the  bill  of  timber,  and  Uie  delivery  of  the 
latter  to  the  defendant  by  K.,  could  not  have  constituted  part  perfbriuanoe  of  the  eon- 
tract  between  the  plaintiff  and  defendant  alone,  conceding  that  such  oontraot  had  been 
completed,  because  they  were  made  and  delivered  as  part  performanoe  of  the  first  oou- 
tract. 

The  supreme  court  will  not  recommit  a  referee's^eport,  where  the  ground  of  reeommittal 
involves  a  trifling  amount. 
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Assumpsit.  The  case  was  referred,  and  the  referee  reported 
the  following  facts : 

'*  Early  in  May,  1872,  the  plaintiflF  and  one  William  Kent  had 
negotiations  with  the  defendant  in  reference  to  building  a  house 
for  the  defendant,  the  defendant  to  furnish  the  lumber  and  all  ma- 
terials ;  and  in  furtherance  of  such  negotiations,  the  plaintiff  and 
Kent  went  to  Mt.  Holly  to  the  defendant's  residence,  to  look  over 
the  lot  on  which  the  house  was  to  stand,  and  the  lumber  of  which 
it  was  to  be  constructed.  The  parties  then  separated,  without 
coming  to  any  agreement  or  contract.  Subsequently,  the  defend- 
ant wrote  the  plaintiff  two  lettcrr.  in  reference  to  the  matter,  and 
therein  stated  the  price  he  was  willing  to  pay  for  the  job.  After 
the  receipt  of  said  letters,  the  plaintiff  went  alone  to  Mount 
Holly,  and  had  further  negotiations  with  the  defendant,  and 
agreed  upon  terms  as  to  the  price  to  be  paid  for  the  construction 
of  the  house,  the  quality  and  style  of  yfork,  and  when  he  should 
be  paid,  and  all  the  details  of  the  bargain,  leaving  open  only  the 
question  whether  the  contract  should  or  should  not  be  reduced  to 
writing,  which  was  to  bo  as  the  defendant  desired.  In  a  short 
time  aiter  this  meeting,  the  plaintiff -received  the  following  letters 
from  the  defendant : 

'  Mount  Holly,  May  21, 1872. 

*  W.  H  CoNODON,  Esq., 

Dear  Sir  :  I  wish  to  have  the  contract  between  us,  in  writing. 
You  can  have  it  all  written  by  the  time  I  get  there  ;  then,  if  sat- 
isfactory, it  won't  take  long  to  sign  it.  I  will  be  to  East  Walling- 
ford  next  Saturday,  at  8  o'clock,  p.  m.  I  wish  to  have  Mr.  Kent 
there  at  the  time.    Yours  respectfully,  John  Darcy.' 

*  Mount  Holly,  May  28, 1872. 

*  W.  H.  Congdon,  Esq., 

Dear  Sir :  I  don't  think  I  will  be  ready  for  you  to  commence 
work  a  Monday.  It  may  discommode  you  considerable  ;  if  so, 
we  will  arrange  it,  probably,  when  we  meet  a  Saturday.  My 
planting  hangs  back,  and  I  cannot  neglect  it. 

Respectfully  yours,  John  Darcy.' 

**  At  the  time  of  the  meeting  last  above  referred  to,  it  was  un- 
derstood between  the  parties  that  the  defendant  was  to  go  to  East 
Wallingford,  where  the  plaintiff  and  Mr.  Kent  both  lived,  and  they 
were  to  put  the  contract  in  writing,  if  the  defendant  so  desired ; 
and  the  defendant  requested  the  plaintiff,  in  the  mean  time,  to 
make  out  a  bill  of  timber  required  4or  the  house.  The  contract 
price  for  building  the  house  as  thus  talked  of,  was  to  be  $275,  and 
all  expense  of  the  bill  of  timber,  or  of  any  plan,  was  included  in 


480  RUTLAND  COUNTY, 


Consrdon  v.  Darcy. 


that  sum.     On  the  26th  of  May  following,  the  defendant  went  to 
East  Wallingford  and  found  the  plaintiff    absent,  but  saw  Mr. 
Kent,  who  informed  the  defendant  that  he  should  not  be  a  party 
to  the  contract,  but  was  to  work  for  the  plaintiff  in  case  he  did 
the  work.     Mr.  Kent  at  that  time  gave  the  defendant  the  bill  of 
timber  that  the   plaintiff  had  made  out  for  him,  and  also  showed 
him  the  plan  of  the  house,  drawn  by  the  plaintiff,  and  from  which 
the    bill  of  timber   was   made.     At  the   hearing,    the  plaintiff 
claimed  that  he  informed  the  defendant  at  the  second  meeting  at 
Mount  Holly,  that  Mr.  Kent  was  to  have  no  part  in  the  contract ; 
but  I  find  that  it  was  not  uniil  so  inibrmed  by  Mr.  Kent  himself, 
that  the  defendant  fully  understood  that  Kent  was  not  to  join 
the  plaintiff  in  the  contract.     After  this  information,  the  defend- 
ant took  said  bill  of  timber,  and  subsequently  used  the  same  in 
the  construction  of  his  house.     Afterwards,  on  the  28th  of  May, 
the  defendant  was  again  at  East  Wallingford,  and  afler  a  talk 
with  the  plaintiff  and  Kent,  then  agreed  to  enter  into  the  same 
contract  with  the  plaintiff  alone,  and  it  was  then  agreed  between 
him  and  the  plaintiff  that  Kent  should  reduce   the   agreement 
to  writing,  and  that  on  a  day  specified,  the  defendant  would  come 
to  East  Wallingford  again,  and  sign  the  contract  and  carry  the 
plaintiff'  and  his  tools  to  his  house.     The  contract  was  drawn  up 
by  Kent  as  agreed  upon  by  the  parties.     The  defendant  came  to 
East  Wallingford  on  the  day  appointed,  and  though  the  plaintiff 
was  ready  on  his  part  to  comply  with  and  sign  the  contract,  the 
defendant  refused  to  sign  the  same,  or  to  permit  the  plaintiff  to 
perform  the  work  ;  and  subsequently  employed  other  help  to  per- 
form the  job  in  question. 

**  From  the  foregoing  facts,  the  counsel  for  the  plaintiff  claim 
as  matter  of  law,  that  the  contract  was  complete  and  entire,  and 
that  the  signing  was  an  independent  agreement,  and  that  the  mak- 
ing out  by  the  plaintiff  of  the  bill  of  timber  and  the  plan,  and  the 
acceptance  and  use  of  the  bill  of  timber  by  the  defendant,  consti- 
tuted a  part  performance  uf  the  contract,  and  rendered  the  defend- 
ant liable  for  such  damages  as  the  plaintiff  sustained  in  conse- 
quence of  the  defendant's  refusal  to  comply  with  the  contract. 

^^  The  counsel  for  the  defendant  claimed  as  matter  of  law,  and 
wished  the  same  referred  to  the  court,  that  all  negotiations  entered 
into  by  the  defendant,  prior  to  the  time  he  learned  that  Kent  was 
not  to  be  a  party  to  the  contract,  were  not  binding  upon  the  de- 
fendant ;  and  that  the  subsequent  entering  into  the  same  agree- 
ment with  the  plaintiff  alone,  was  not  aided  by  any  previous  ne- 
tiations ;  that  it  being  a  contract  that  the  parties  agreed  should  be 
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pat  in  writing,  it  was  not  complete  until  signed,  and  that  either 
party  could  rescind  without  liability,  at  any  time  before  signing. 
^^  If  the  court  shall  be  of  opinion  that  said  contract  was  com- 
plete, and  the  plaintiff  entitled  to  recover  for  damages  sustained 
in  consequence  of  a  refusal  on  the  part  of  the  defendant  to  comply 
therewith,  then  I  find  that  the  plaintifi*  is  entitled  to  recover  the 
sum  of  842.50,  with  interest  thereon  from  the  I5th  day  of  Septem- 
ber, 18<^2.  If  the  contract  was  not  complete  and  binding  upon 
the  defendant  till  signed,  then  that  the  defendant  is  entitled  to  re- 
cover his  costs." 

The  court,  at  the  September  term,  1873,  rendered  judgment  on 
the  report  for  the  plaintifi*;  to  which  the  defendant  excepted. 
The  plaintiff  filed  a  motion  in  this  court  to  recommit  the  report, 
the  ground  whereof  appears  in  the  opinion. 

Walker  J*  Ooddard,  for  the  defendant. 

A  conversation  between  two  parties  agreeing  upon  the  details 
of  a  contract,  with  the  understanding  that  the  same  shall  be  put 
in  writing  and  signed  by  them  before  entering  upon  the  perform- 
ance thereof,  does  not  make  a  complete  binding  contract.  To 
make  it  so,  requires  the  execution  of  the  writing,  unless  subse- 
quently waived  by  the  acts  of  the  parties.  Chit.  Cont.  (5th  ed.) 
9  ;  Woods  V.  Edwards^  19  Johns.  205  ;  Mactier  v.  Frith^  6 
Wend.  103  ;  Paige  v.  FuUerton  Woolen  Co.  21  Vt.  485.  With- 
out the  execution  of  the  writing  in  the  case,  the  defendant  could 
not  have  maintained  a  suit  against  the  plaintiff  for  refusing  to  go 
on  with  the  job,  for  the  reason  tliat  the  contract  was  incomplete, 
and  so  vice  versa,  Ihere  was  no  waiver  of  the  provision  for  a 
writing  to  be  executed  ;  and  either  party  could  withdraw  from 
his  proposition  and  refuse  to  complete  the  contract,  without 
liability. 

The  plaintiff  and  Kent  elected  to  withdraw  from  the  first  ar- 
rangement ;  and  giving  the  defendant  a  bill  of  timber  at  the  time 
of  Kent's  withdrawal,  by  Kent,  cannot  be  construed  in  any  way 
into  part  performance  of  a  contract,  for  neither  of  them  so  con- 
sidered it,  and  the  referee  does  not  find  it  was  given  or  received 
as  such.  As  either  party  could  insist  on  the  contract  being  re- 
duced to  writing  before  commencing  under  it,  so  either  party 
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could  withdraw  from  his  proposition.  It  was,  most  clearly,  not  a 
completed  contract,  and  no  action  can  be  sustained  on  it.  Paige 
V.  Fullerton  Woolen  Co.,  supra. 

C,  H.  Joyce y  for  the  plaintiff. 

We  claim  that  here  was  a  complete  contract  as  to  the  building 
of  the  house,  and  that  the  matter  of  reducing  it  to  writing  was  a 
separate  and  distinct  matter,  not  at  all  connected  with  the  build- 
ing contract,  but  was  left  entirely  optional  with  the  defendant. 
The  breach  of  that  agreement  to  have  the  contract  reduced  to 
writing,  could  not  avail  the  defendant  as  a  defence  to  this  action 
for  the  breach  of  the  contract  to  build  the  house.  But  the  referee 
finds  that  it  was  left  optional  with  the  defendant,  whether  or  not 
he  would  have  the  contract  reduced  to  writing  ;  and  he  also  finds 
that  the  contract  was  written,  but  the  defendant  refused  to  sigD  it. 
In  any  view  then,  there  has  been  no  breach  on  the  part  of  the 
plaintiff.  Hence,  the  plaintiff  is  entitled  to  recover,  under  the 
rule  established  in  Cummings  v.  Blaisdell^  48  Vt.  382  ;  whether 
the  defendant  knew  at  the  time  he  entered  into  the  contract  with 
the  plaintiff,  that  Kent  was  out  or  not. 

Again,  we  insist  that  the  defendant,  in  the  arrangement  he  made 
with  the  plaintiff  after  he  found  out  the  plaintiff  was  going  to  do 
the  job  alone,  made  no  new  contract,  but  was  a  mere  assent  on 
his  part  to  take  the  plaintiff  alone  instead  of  the  plaintiff  and 
Kent.  The  bill  of  lumber  was  delivered  to  the  defendant  aftrr 
Kent  informed  him  that  he  was  not  a  pai*ty  to  the  contract,  and 
before  the  defendant  agreed  that  the  plaintiff  might  go  on  alone. 
Yet  the  defendant  used  the  bill  a  long  time  after  that,  and  after 
he  rescinded  the  contract.  In  this  way,  the  defendant  not  only 
adopted  all  the  terms  of  the  contract,  but  all  that  had  been  done 
under  it.  The  plaintiff  claims  that  this  acceptance  of  the  bill 
of  luml)er,  after  the  plaintiff  had  been  substituted  in  the  contract 
for  the  plaintiff  and  Kent,  and  before  the  defendant  had  procured 
the  contract  to  be  reduced  to  writing,  was  a  waiver  on  his  pan, 
and  he  could  not  afterwards  insist  upon  it.  The  acceptance  of 
the  bill  of  lumber  being  a  part  performance  of  the  contract,  the 
plaintiff  is  entitled  to  recover  for  a  breach  of  it.  Paige  v.  Ful- 
lerton Woolen  Co.  27  Vt.  486. 
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But  in  any  view,  the  plaintiff  would  be  entitled  to  recover  for 
making  the  bill  of  timber,  as  he  was  requested  to  do  so  by  the 
defendant,  and  the  defendant  accepted  and  used  it. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.     The  referee  has  found  that  the  contract  for  the  con- 
strnction  of  the  house  was,  by  the  agreement  of  the  parties,  to  be 
reduced  to  writing.     It  was  not  a  perfected  contract  so  long  as 
the  acts  of  reducing  it  to  writing  and  of  signing  it,  remained  to 
be  done.     While  these  acts  remained  to  be  performed,  the  con- 
tract was  incomplete  and  inoperative  to  bind  the  parties.     Until 
these  acts  were  performed,  either  party  had  the  right  to  reftise  to 
enter  upon  the  performance  of  the  contract.     Paige  v.  Fvllerton 
Woolen  Co,  27  Vt.  485.     The  finding  of  the  refei-ee  that  by  the 
previous  agreement  between  the  plaintiff  and  Kont  and  the  de- 
fendant, it  was  optional  with  the  defendant  whether  he  would 
have  the  contract  put  in  writing,  cannot  avail  the  plaintiff,  inas- 
much as  that  agreement  was  abandoned  because  Kent  refused  to 
become  a  party  to  it.      The  agreement  for  the  contract  for  a 
breach  of  which  the  plaintiff  seeks  to  recover,  although  relating 
to  the  same  subject,  and  identical  in  terms  with  the  agreement  for 
the  contract  between  the  plaintiff  and  Kent  of  the  one  part  and 
the  defendant  of  the  other  part,  differed  from  it  in  the  parties 
thereto  ;  and  hence,  if  reduced  to  writing,  would  have  been  a 
contract  separate  from,  and  independent  of,  the  contemplated  con- 
tract between  the  plaintiff  and  Kent  and  the  defendant.     The 
referee  has  found  that  the  bill  of  timber  and  plan  of  the  house, 
though  they  were  made  out  by  the  plaintiff,  were  delivered  to  the 
defendant  by  Kent,  while  the  negotiations  were  pending  for  the 
contract  with  the  plaintiff  and  Kent  for  building  the  house.    They, 
therefore,  cannot  constitute  a  part  performance  of  the  contract 
between  the  plaintiff  and  defendant,  if  it  should  be  conceded  that 
such  a  contract  bad  been  completed.     Although  they  were  made 
and  delivered  at  the  request  of  the  defendant,  they  were  made 
and  delivered  as  a  part  performance  of  an  anticipated  contract, 
to   which  Kent  afterward  refused  to  become  a  party ;    so  that 
neither  the  plaintiff  alone,  nor  the  plaintiff  and  Kent  jointly,  could 
recover  reasonable  pompensation  for  the  performance  of  these  acts. 


484  RUTLAND  COUNTY, 


Coni^doD  V.  Darovt 


A  party  receding  from  negotiations  and  refusing  to  be  bound  by 
them,  cannot  recover  for  the  performance  of  acts  which  would 
have  constituted  a  part  performance  of  an  entire  contract  which 
would  have  resulted  from  the  negotiations  if  perfected.     If  they 
had  been  delivered  by  the  plaintiff  at  the  request  of  the  defendant, 
they  would  not  have  rendered  the  contract  operative  betweeu 
them,  because  the  acts  of  reducing  the  contract  to  writing  and  of 
signing  it,  still  remained  to  be  performed,  and,  for  that  reason, 
there  was  no  perfected,  unwritten  cont»*act,  which,  by  a  part  per- 
formance, could  be  taken  from  the  operation   of  the  statute   of 
frauds.     As  the  defendant  refused  to  sigu  the  contract  when  le- 
duced  to  writing,  if  these  acts  had  been  performed  ponding  the 
negotiations  between   them,  the  plaiiitiff  could  have   recovered 
reasonable  compensation  for  their  performance  ;  not  because  ihey 
would  have  constituted  part  perforinance  of  a  contract,  but  l>e- 
cause  they  were  done  at  the  request  of  the  defendant.     In  that 
case  they  would  not  have  enabled  the  plaintiff  to  have  recovei-ed 
damages  for  not  being  allowed  to  erect  the  house,  inasmuch   as 
the  defendant  was  never  legally  bound  to  permit  him  to  erect  the 
house.     Hence  the  plaintiff  cannot  recover  on  the  facts  found  by 
the  referee.     The  plaintiff  has  filed  a  motion  to  have  the   case 
sent  again  to  the  county  court,  and  recommitted  to  the  refeiee  to 
find  the  further  fact  that  at  the  time  the  plaintiff  and  defendant 
agreed  upon  the  terms  of  the  contract  which  was  to  be  leduced  lo 
writing  and  signed  by  them,  he  furnished  the  defendant  an  addi- 
tional bill  of  materials  or  lumber,  which  would  be  required   in 
erecting  the  house.     If  the  plaintiff  had  proved  this  fact,  and  the 
referee  had  found  and  stated  the  same  in  his  report,  as  we  have 
seen,  it  would  not  aid  the  plaintiff  to  recover  damages  for  not 
having  been  allowed  to  erect  the  house,  as  he  had  never  completed 
the  contract,  so  that  he  had  the  right  to  enter  upon  the  erection 
of  the  house.     The  greatest  effect  it  could  have,  would  be  to  allow 
'  the  plaintiff  to  recover  reasonable  compensation  for  making  the 
additional  bill,  which  would,  if  the  referee  should  find  the  fact 
as  claimed  by  the  plaintifi',  be  too  trifling  in  amount  to  warrant  a 
recommittal  of  the  case  to  the  referee. 

Judgment  of  county  court  is  :  eversed,  and  judgment  rendered 
on  the  report  for  the  defendant. 
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ExBCOTOB  OP  Sheldon  Doanb  v.  Schuyler  Doanb,  and  B.  E. 

DoANB,  Trustee. 

'R'UMtee.     Homestead.     Trustee  Process.     Tenant  for  Life.     He- 
versioner.      Implied  Contract.     Parent  and  Child. 

The  defendant  elaimed  an  equity  of  redemption  in  certain  lands  of  wbioh  B.  iicld  tlie 
leS^  title.  B.  yielded  to  ruoIi  claim,  and,  at  the  dcfcndaot's  requeat,  conveyed  his 
title  to  the  trustee,  who  thereupon  at^recd  to  pay,  and  subsequently  did  pay,  certain 
of  the  defendant's  debts  charged  upon  the  lands,  but  d  d  not  a^ree  otherwise  to  ac- 
count for  said  lands  or  the  ava'ls  thereof,  to  the  defendant.  Hrid,  under  tiie  circum- 
stances  of  this  caM),  that  the  trustee  held  title  to  said  lands  in  trust  for  the  d*.  fendant. 

One  holding  the  title  to  land  in  trust  for  another,  and  for  which  he  is  not  indebted  to 
his  cestui  que  fricx/,  cannot  be  made  chargeable  by  reason  thereof,   in  trustee  process 

One  may  have  a  homesteatl  ri;;ht  in  preu  ises  in  which  he  has  only  an  e(|uitable  title; 
and  the  avails  of  the  sale  of  such  homestead,  are  exempt  ttom  attachment  by  trustee 
proeesB 

Amone  the  lands  that  B.  conveyed  to  the  trustee  as  aforesaid,  was  a  certain  piece  of 
land  which  belonged  to  the  estate  of  the  trustee's  mother,  and  to  which  the  defendant 
never  had  title,  except  as  tenant  by  the  curtesy.  There  was  a  mortKage  on  said  piece 
of  land,  which  the  trustee  paid  off  while  he  held  title  thereto ;  and  he  subsequently 
sold  said  piece,  with  a  portion  of  the  other  land  conveyed  to  him  as  aforesaid,  and  the 
purchase-money  of  the  whole  went  to  pay  the  defendant's  debts.  At  the  time  of  said  sale, 
the  value  of  said  piece  wss  $8^((),  and  the  trustee  and  his  brother  and  sisters  held  the 
reversion  after  the  termination  of  the  defendant's  life-estate.  The  trustee  subsequently 
sold  the  remainder  of  the  lands  thus  conveyed  to  him,  and  held  a  portion  of  the  avails 
thereof  in  his  hands,  and  was  summoned  as  trustee  of  the  defondant.  //e/d,  that  if  it  bo- 
longed  to  the  defendant*  to  pay  off  said  mortgage,  the  trustee  should  be  allowed  for 
paying  the  same,  and  also  the  value  of  his  share  in  said  reversion ;  but  if  said  mort- 
gage rested  upon  the  estate,  to  be  taken  care  of  by  tliose  to  whom  it  foil,  then  the 
trustee  should  be  allowed  for  paying  off  said  mortgage,  and  also  the  value  of  his  share 
in  said  reversion,  eubject  to  said  mortgage,  because  that,  and  that  only,  moved  fk-om 
him,  in  respect  to  that  land,  to  pay  the  rlefenri ant's  de^<ts. 

The  general  rule  Is,  that  the  tenant  for  life  is  bound  In  equity  to  pay  the  interest  accru- 
ing on  the  estate  during  his  enjoyment  tiiereof,  and  the  reversioners,  the  principal. 

When  a  child  supports  the  parent  without  express  contract  for  remuneration,  the  situa- 
tion and  circumstances  of  the  parties  may  rebut  the  ordinary  presumption  arising  ftom 
the  relation  of  the  parties,  and  raise  an  implied  contract  for  remuneration ;  and  in  this 
the  elroumstanoes  were  held  to  do  so. 


Trustee  process.  The  commissioner  found  and  reported  sub- 
stantially the  following  facts : 

The  defendant  mortgaged  his  farm  and  land  in  Shoreham,  Vt, 
to  one  John  L.  Hammond,  to  secure  the  indebtednpss  of  the  de- 
fendant to  said  Hammond,  and  subsequently  the  defendant  and 
his  wife  conveyed  all  said  lands  to  said  Hammond  by  warranty 
deed,  which  was  absolute  in  form,  but  was  subsequently  claimed 
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by  the  defendant  to  be  mere  security  for  the  defendant's  debt  to 
Hammond,  and  Hammond  afterward  conveyed  said  lands  to  one 
RoUin  Birchard,  taking  a  mortgage  back  from  said  Birchard,  to 
secure  the  indebtedness  from  the  defendant  to  said  Hammond. 
The  defendant  was  also  indebted  to  said  Birchard,  and  Birchard 
claimed  the  absolute  title  to  said  lands  uuder  said  deed  from  Ham- 
mond, and  denied  that  the  defendant  had  any  equity  of  redemp- 
tion therein.     The  defendant  claimed  that  he  still  had  an  equity 
of  redemption  in  said  premises,  and  that  the  value  thereof  was 
the  value  of  said  premises,  and  one  other  piece  of  which  said 
Birchard  had  a  deed  from  the  defendant,  over  and  above  the 
amount  of  said  Hammond^s  debt,  costs  of  foreclosure  and  interest, 
and  the  amount  of  the  indebtedness  from  the  defendant  to  said 
Birchard.     Upon  the  denial  of  said  Birchard  that  the  defendant 
had  any  interest  in  said  lands,  and  after  said  Birchard  had  brought 
a  suit  in  ejectment  against  the  defendant,  the  defendant  brought  a 
bill  in  chancery  against  Birchard  and  Hammond,  setting  forth  the 
matters  and  things  in  connection  with  said  lands,  and,  among 
other  things,  praying  that  he  might  be  permitted  to  redeem  said 
premises.     Afterwards,  and  about  the  10th  of  April,  1870,  the 
defendant  and  Birchard  had  a  settlement,  in  which  it  was  agreed 
that  the  amount  due  to  said  Birchard  from  the  defendant,  was 
a))out  $Ji,600   over  and  above   the    Hammond  claim,   which  at 
that  time  amounted  to  about  $3,680,  or  such  a  sum  as  amounted 
in  September,  1870,  to  $3,799.73.     On  the  occasion  of  that  set- 
tlement, Birchard  quit-claimed  all  of  said  land  to  the  trustee, 
who  was  a  son  of  the  defendant,  at  the  request  and  solicitation 
of  the  defendant,  and  the  trustee  agreed  to  pay  to  Hammond  and 
Birchard.      Ninety-one   or  ninety-two   acres  of  land  that  were 
subsequently  sold  and  conveyed  by  the  trustee  to  one  Stickney, 
at  the  price  of  about  $3,6o2,  all  of  which,  except  i52  which 
he  applied  on  a  debt  he  had  against  the  defendant,  by  the  per- 
mission of  the  trustee,  Stickney  paid  over  to  Birchard,  in   full 
payment  of  his  claim  against  the  defendant.     Said  deed  to  Stick- 
ney covered  and  included  a  piece  of  land  of  21  or  22  acres,  which 
was  worth  $880  at  that  time,  and  which  was  not  conveyed  to  the 
irustee  by  Birchard,  and  was  purchased  and  paid  for,  in  part, 
with  five  hundred  dollars  in  bonds,  inherited  by  Mrs.  Jane  Ann 
Doane,  the  wife  of  the  defendant  and  mother  of  the  trustee,  from 
Betsey  Blinn,  the  mother  of  the  said  Jane,  and  the  title  to  said 
twenty-two  acres  was  taken  to,  and  vested  in,  the  said  Jane,  upon 
which  there  was  a  mortga«je  to  one  Race,  which  amounted  to  the 
sum  of  $359,98,  on  the  12th  December,  1871,  and  which  the  trus- 
tee paid  after  his  mother's  decease. 
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In  September,  1871,  the  trustee  sold  a  piece  of  said  land  con- 
veyed to  him  by  said  Birchard  jas  aforesaid,  for  $6,500,  to  one 
Hoore,  and  $3,799.73  of  said  sum  was  required  to  pay  said  Ham- 
mond's claim  on  said  land,  and  was  so  paid  to  said  Hammond, 
leaving  about  $2,700  of  said  sum  in  the  hands  of  the  trustee. 
The  pieces  of  land  sold  to  Stickney  and  Moore,  were  all  the 
land  conveyed  to  the  trustee  by  Birchard,  except  one  piece  of 
swamp  land  of  seven  acres,  and  the  Gonant  lot,so  called,  of 
about  twenty-six  acres,  both  worth  $700,  which  the  trustee  still 
possessed,  and  claimed  to  own  under  his  deed  from  said  Birch- 
ard. There  never  was  any  understanding  between  the  defend- 
ant and  the  trustee  that  the  trustee  should  account  to  the  de- 
fendant for  any  of  the  avails  of  the  land  deeded  to  him  by 
Birchard  as  aforesaid,  other  than  as  above  stated.  The  trus- 
tee worked  for  the  defendant  three  years,  ending  in  1867,  on  said 
farm,  and  he  and  his  wife  lived  and  boarded  with  the  defendant 
daring  said  time,  and  the  trustee's  wife  worked  in  the  family  of 
the  defendant,  and  performed  such  household  duties  and  services 
as  were  required  of  her,  and  the  defendant  paid  the  trustee  and 
his  wife  in  full  for  all  services  and  work  during  said  three  years. 
The  trustee  carried  on  said  farm  at  the  halves  during  the  year 
next  after  the  expiration  of  said  three  years,  and  lived  in  the 
same  house  with  the  defendant,  alias  one  family,  and  the  pro- 
ceeds of  the  farm  were  consumed  and  used  in  the  mutual  support 
of  the  defendant  and  the  trustee  and  their  families.  In  the  year 
1869,  and  subsequently  until  said  farm  was  sold  to  Moore  as 
aforesaid,  the  trustee  carried  on  the  farm,  and  he  and  the  de- 
fendant used  up  the  proceeds  and  income  thereof,  the  same  as  du- 
ring the  year  the  trustee  carried  it  on  at  the  halves,  but  without  any 
special  agreement  or  bargain  as  to  the  share  or  proportion  each  was 
to  have  of  the  avails  thereof.  No  express  contract  or  bargain  was 
ever  made  between  the  defendant  and  trustee,  relative  to  the 
keeping  or  support  of  the  defendant  by  the  trustee,  or  anything 
whatever  said  about  it,  either  before  or  after  said  sale  to  Moore, 
and  the  defendant  never  told  the  trustee  he  should  pay  him  any- 
thing for  his  sup]X)rt,  and  the  trustee  never  told  defendant  he 
should  charge  him  anything  therefor ;  but  the  defendant  lived  in 
the  family  of  the  trustee  after  Sept.  1871,  and  did  very  little 
work  after  that  time.  The  trustee  has  paid  to  the  defendant  and 
for  him  on  account  of  debts  incurred  by  him,  the  sum  of  $1,- 
917.30,  aside  from  the  payments  made  as  aforesaid.  The  prem* 
ises  conveyed  to  Moore  as  aforesaid,  covered  the  defendant's 
homestead,  upon  which  he  had  resided  for  many  years,  and  up  to 
the  time  Moore  took  possession. 
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The  commissioaer  further  reported  : 

"  If  from  the  foregoing  statement  of  facts,  the  court  should  be 
of  opinion  that  said  trustee  is  not  chargeable  as  trustee  for  the 
value  of  said  seven-acre  pi^ce  of  land  and  said  Conant  lot, 
then  I  find  the  trustee's  liability  diminished  by  the  sum  of  $700 ; 
leaving  in  his  hands  as  trustee,  in  that  event,  only  the  sum 
of  $782.97.  Prom  the  foregoing  facts  the  commissioner  de- 
cides that  the  trustee  is  chargeable  with  the  amount  received  for 
the  sale  of  said  real  estate  to  Moore,  $6,500,  and  also  for  the 
value  of  the  seven-acre  piece  and  the  Conant  piece  of  land, 
$700  ;•  making  the  sum  of  $7,200,  and  that  there  should  be  al- 
lowed to  the  trustee,  and  deducted  from  said  sum,  the  amounts 
paid  by  him  lo  Hammond,  $8,799.73,  and  also  said  sum  of  81,- 
917.30,  amounting  to  $5,717.03,  leaving  in  the  trustee's  hands 
the  sum  of  $1,482.97,  belonging  to  the  defendant,  for  which  he  is 
chargeable  as  trustee. 

"  I  further  decide,  that  dofeudant's  right  of  homestead  in  said 
farm  and  premises,  was  extinguished  by  his  said  deed  to  Ham- 
mond ;  that  the  sum  of  $880,  realized  from  the  sale  of  said  twenty- 
two  acre  piece  of  land  to  said  Stickney,  should  not  be  allowed  the 
trustee,  or  deducted  fiom  the  amount  in  his  hands  as  trustee,  nor 
any  part  thereof.  I  do  not  allow  the  trustee  anything  for  support 
of  his  father ;  and  decide,  from  the  testimony  submitted,  that  he 
is  not  entitled  to  be  allowed  anything  therefor.  I  find  that  the 
title  to  said  twenty-two  acre  piece  of  land,  when  sold  to  said 
Stickney,  was  conveyed  to  him  by  the  joint  deed  of  the  defendant 
and  the  trustee  and  his  brother  and  sister,  who  constituted  the 
only  legal  heirs  of  the  said  Jane." 

The  court,  at  the  March  term,  1878,  Wheeler,  J.,  presiding, 
rendered  judgment  against  the  trustee,  pro  format  according  to 
the  report;  to  which  the  trustee  excepted. 

Ormsbee  ^  BriggB  and  Edgerton  ^  Nicholson^  for  the  trustee. 

« 

It  is  well  settled  that  in  order  to  hold  a  party  liable  as  trustee, 
there  must  be  such  an  indebteiiness  from  the  trustee  to  the  prin- 
cipal defendant,  as  could  be  enforced  by  an  action  at  law  in  favor 
of  the  principal  debtor  against  the  trustee.  We  insist  that  the 
case  discloses  such  a  state  of  facts  as  to  negative,  rather  than  to 
furnish  a  basis  for,  any  liability  from  the  trustee  to  the  defendant 
which  could  be  enforced  by  an  action  at  law.     No  fraud  is  shown 
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OQ  the  part  of  the  trustee  or  defendant.  Hoyt  v.  Swift  et  ah  ^ 
Tr.  13  Vt.  129 ;  Kettle  v.  ffarvetf  ^  Tr.  21  Vt.  301. 

On  the  supposition  that  the  trustee  is  liable  to  account  for  the 
avails  of  the  lands  by  him  sold  and  conveyed  to  Stickney  and 
Moore,  over  and  above  the  sum  paid  to  Hammond  and  Birchard, 
even  then  we  claim  that  he  should  be  discharged.  It  is  claimed 
that  in  no  event  can  the  trustee  be  made  chargeable  in  this  pro- 
ceeding for  the  value  of  the  land  remaining  unsold,  to  wit,  the 
sum  of  $700,  which  is,  by  the  report  of  the  commissioner,  made  a 
part  of  the  $1,482.97  ;  and  if  we  are  correct  in  this,  there  remains 
a  balance  of  $782.97  to  be  otherwise  disposed  of.  Stevens  v. 
Kirk  4-  Trs.  37  Vt.  204. 

It  is  found  by  the  commissioner  as  an  affirmative  fact,  that  the 
land  sold  to  Moore  included  the  homestead  of  the  defendant ;  and 
it  is  settled  law,  that  the  avails  of  property  exempted  from  attach- 
ment, cannot  be  held  by  trustee  process ;  and  it  is  also  settled, 
thai  the  trustee  may  avail  himself  of  such  a  fact  in  avoiding  lia- 
bility, even  though  the  claim  is  not  made  by  the  defendant.  Fair- 
ehUd  v.  Lampson  et  aL  ^  Tr.  87  Vt.  407 ;  Clark  v.  Averill  ^ 
Tr.  31  Vt.  512  ;  Laws  of  1865,  No.  14. 

The  case  further  shows,  that  the  avails  of  the  21  or  22  acre 
piece  ($880),  is  included  in  the  sum  for  which  the  trustee  is  made 
liable  ;  this,  too,  we  claim  to  be  erroneous.  This  piece  of  land 
never  belonged  to  the  defendant ;  he  never  even  had  an  attachable 
interest  in  it.  The  receipt  of  the  avails  thereof  by  the  trustee 
could  only  bo  for  the  benefit  and  advantage  of  the  trustee  and 
his  brother  and  sister.  As  to  the  interests  of  the  brother  and 
sister,  it  would  be  a  resulting  trust,  no  part  of  which  could  right- 
fully be  diverted  for  payment  of  the  defendant's  debts. 

The  commissioner  is  also  in  error  in  not  allowing  to  the  trustee 
the  reasonable  expense  of  the  maintenance  of  the  defendant  up  to 
the  time  of  the  service  of  the  writ.  There  is  no  question  made  but 
that  there  was  an  actual,  real,  and  pecuniary  burden  to  the  trustee, 
incident  to,  and  connected  with,  this  maintenance  of  the  defend- 
ant. Although  the  commissioner  finds  that  there  was  no  express 
contract  between  the  defendant  and  the  trustee,  yet,  such  a  state 
of  things  is  disclosed  that  the  law  will  imply  a  contract,  especially 
63 
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when  an  effort  is  being  made  to  draw  funds  from  the  trustee, 
claimed  by  the  plaintiff  to  belong  to  the  defendant. 

G,  H.  Joyce^  for  the  plaintiff. 

The  plaintiff  insists  that  when  the  trustee  took  the  conveyance, 
in  the  manner  detailed,  he  became  thereby  the  trustee  of  the  de- 
fendant for  this  property,  or  the  avails  of  it.  The  conduct  of 
the  trustee,  after  the  conveyance,  is  consistent  with  this  view, 
and  as  showing  how  he  understood  it.  He  commenced  immedi- 
ately to  make  sales,  and  apply  the  proceeds  in  payment  of  the 
defendant's  debts,  or  pay  the  money  over  to  him. 

The  sale  to  Stickney  included  the  21  or  22  acre  piece,  which 
was  not  included  in  the  conveyance  from  Birchard  to  the  trustee, 
but  which  had  been  purchased  by  the  defendant  and  his  wife,  and 
paid  for  in  part  with  $500  inherited  by  the  defendant's  wife  from 
her  mother.  At  the  time  this  land  was  deeded  to  Stickney,  the 
defendant's  ^rife  had  deceased,  and  the  deed  was  executed  by  the 
defendant,  who  would  have  held  the  use  of  tt  during  his  life  as 
tenant  by  the  curtesy,  and  by  the  trustee  and  his  brother  and  sis- 
ter, the  only  heirs  of  their  mother.  If,  therefore,  the  trustee 
had  any  interest  in  that  piece  of  land  as  heir  of  his  mother,  he 
voluntarily  conveyed  it  away  at  that  time,  and  the  avails  of  it  went 
to  pay  the  defendant's  debt.  Thei*e  is  no  pretence  that  there  was 
any  agreement  or  understanding  between  the  defendant  and  the 
trustee,  that  the  defendant  should  ever,  in  any  way,  account  to  the 
trustee  for  his  share,  or  interest,  in  said  land.  This  sale  to  Stick- 
ney was  a  separate  and  distinct  transaction,  all  ended  and  closed 
at  the  time  between  the  parties.  The  plaintiff  does  not  clainn  to 
make  the  trustee  accountable  for  it,  and  the  commissioner,  taking 
the  same  view,  does  not  hold  him  chargeable  ;  and  for  the  same 
reason,  he  should  not  be  allowed  to  deduct  any  portion  of  it  from 
the  funds  in  his  hands  received  from  the  sale  of  the  other  prop- 
erty. Again,  there  was  a  mortgage  on  this  piece  of  land  of 
$359.98,  which  the  trustee  subsequently  paid,  and  charged  over 
to  the  defendant.  If  he  considered  that  this  land  belonged  to 
himself  and  his  brother  and  sister,  why  not  charge  this  payment 
to  them,  and  not  to  the  defendant  ? 
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The  two  pieces  of  land  still  held  by  the  trustee,  could  not  be 
put  lieyond  the  reach  of  creditors.  If  the  conveyance  was  not 
fraudulent,  then  the  law  would  raise  an  implied  promise  on  the 
part  of  the  trustee,  to  pay  for  them.  He  stands  here  in  the  light 
of  a  purchaser,  owing  the  defendant  for  the  land  he  claims  to  own 
and  now  occupies.     Stephens  v.  Kirk  ^  ZV«.  37  Vt.  204. 

If  we  admit  that  the  defendant  once  had  a  homestead  right  in 
the  pi-emises,  we  fail  to  see  how  it  can  be  made  available  to  the 
trustee  now,  as  the  defendant  and  his  wife  deeded  it  to  Hammond, 
and  the  trustee  now  holds  the  money,  without  any  contract  or 
agreement  between  himself  and  the  defendant  that  he  should  hold 
five  hundred  dollars  of  it  as  a  homestead  fund. 

The  trustee  also  claims  payment  for  the  support  of  the  defend- 
ant after  the  conveyance  of  the  premises  to  Moore.  Under  the 
facts  found,  no  one  would  contend  that  the  trustee  could  recover 
of  the  defendant  for  such  support.  If  he  could  not,  then  he  can- 
not deduct  it  when  pursued  as  trustee.  This  view  is  fully  sus- 
tained by  this  court  in  the  following  cases.  Fitch  v.  Peckham^ 
16  Vt.  150  :  Andrus  et  ux.  v.  Foster^  17  Vt.  556 ;  Admr.  of  Wat/ 
v.  F9tate  of  Way,  27  Vt.  625 ;  Putnam  v.  Town,  34  Vt.  429 ; 
Harris  v.  Currier,  44  Vt.  468.  The  simple  question  in  this  class 
of  cases  is,  does  the  evidence  show,  satisfactorily,  that  it  was 
the  expectation  of  the  parties  at  the  time  the  support  was  fur- 
nished or  labor  performed,  that  it  was  to  be  paid  for. 

The  opinion  of  the  court  was  delivered  by 

Whrelrr,  J.  When  Birchard  yielded  to  the  defendant's  claim 
that  he  had  an  equity  of  redemption,  and  Birchard  only  a  mort- 
gage estate  in  the  furm  and  lands,  the  defendant's  right  to  the 
equity  of  redemption  was  well  established  as  to  all  parties,  and 
he  thereafter  was  entitled  to  it,  the  same  as  if  his  right  to  it  had 
not  been  disputed.  And  when  Birchard,  at  the  request  of  the 
defendant,  convoyed  the  farm  arid  lands  to  the  trustee  in  this  suit, 
the  trustee  took  the  title  to  the  equity,  in  trust  for  the  defendant, 
and  after  that  time  held  it  to  his  use  as  his  trustee.  And  when 
the  trustee,  by  sale  and  conveyance  of  the  farm  and  lands,  converted 
the  equity  of  redem|)tion  into  money  in  his  hands,  he  held  the 
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money  as  trustee  of  the  defendant,  the  same  as  he  had  before  held 
the  equity  of  redemption.  The  equity  of  redemi>tion  was  the 
whole  estate  in  the  land,  subject  to  the  mortgages  charged  upon 
it ;  and  what  there  was  left  of  the  whole  avails  of  the  land,  after 
satisfying  the  mortgages  out  of  the  avails,  was  the  consideration 
received  for  the  equity  of  redemption,  and  stood  in  the  trustee's 
hands  in  lieu  of  it ;  and  so  much  of  the  avails  of  the  equity  as  the 
trustee  had  received  and  had  not  parted  with  for  the  defendant 
at  the  time  of  the  service  of  the  writ  in  this  case,  he  held  then  as 
trustee  of  the  defendant  at  that  time. 

The  whole  proceeds  of  the  land  sold  and  conveyed  to  Stickuey, 
went  to  pay  the  mortgage  to  Birchard,  which  was  charged  on  the 
land,  and  which  it  was  the  duty  of  the  defendant  to  pay,  and  to 
pay  $52  which  the  defendant  owed  to  Stickney,  so  that  none  of 
the  avails  of  that  land  was  in  the  hands  of  the  trustee  for  the 
defendant. 

The  lands  not  sold  and  conveyed,  and  which  the  trustee  still 
holds,  he  holds  in  trust  for  the  defendant,  and  does  not  owe  the 
trustee  for.  These  lands  are  not  such  goods,  chattels,  rights, 
credits,  or  effects  of  the  defendant  in  the  hands  of  the  trustee,  as 
can  be  held  by  the  trustee  process.  They  are  not  goods  or  chat- 
tels  that  could  be  delivered  over  by  the  trustee  to  an  officer,  to 
be  sold  on  execution ;  nor  could  he  be  held  as  trustee  in  this 
action  for  the  value  of  them  in  money,  without  compelling  him  to 
purchase  them  at  that  price.  Hunter  v.  Case  et  al,  ^  Tr.  20  Vt. 
195  ;  Stevens  v.  Kirk  ^  Tr.  37  Vt.  204. 

•  The  rest  of  the  farm  and  lands  the  trustee  conveyed  to  Moore, 
and  he  received  therefor  from  Moore  16,500.  He  appears  to  have 
paid  the  Hammond  mortgage,  $3,799.73,  and  other  sums  stated 
in  the  disclosure  and  allowed  by  the  commissioner,  to  the  amount 
of  $1,917.30,  for  the  defendant,  which  payments  left  in  his  hands 
$782.97.  This  sum  is  to  be  varied  according  to  the  way  in  which 
questions  that  have  been  made  with  reference  to  a  part  of  it  being 
due  for  the  defendant's  homestead,  to  the  land  which  came  from 
the  estate  of  the  trustee's  mother,  and  to  allowing  the  trustee  for 
the  defendant's  support,  are  decided. 

The  report  of  the  commissioner  does  not  expressly  state  that 
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the  defendant  resided  upon  the  farm  up  to  the  time  when  it  was 
sold  and  conveyed  to  Moore  ;  but  it  does  state  that  the  trustee 
worked  for  the  defendant  on  the  farm  three  years  ending  in  1867, 
and  that  he  and  his  wife  lived  with  the  defendant  during  that  time, 
and  that  the  trustee  then  carried  on  the  farm  one  yei^r  at  the 
halves,  and  that  during  that  year,  the  trustee  and  his  wife  lived 
with  the  defendant  in  the  same  house,  and  with  the  defendant  as 
one  family,  and  used  the  proceeds  of  the  farm  in  the  mutual  sup- 
port of  their  families,  and  that  in  the  year  1869,  and  since,  until 
the  farm  was  sold  to  Moore  in  September,  1871,  the  trustee  car- 
ried on  the  farm,  and  he  and  the  defendant  used  the  proceeds  of 
the  farm  as  during  the  year  when  the  trustee  carried  on  the  farm 
at  the  halves.  This  shows  clearly,  although  only  impliedly,  that 
the  trustee  resided  upon  the  farm,  aiid  used  it  as  a  homestead  until 
the  sale  and  conveyance  of  it  to  Moore.  When  Birchard  yielded 
to  the  claim  of  the  defendant  that  he  had  an  equity  of  redemption 
in  these  premises,  and  conveyed  them  to  the  trustee  in  obedience 
to  that  claim,  the  trustee  acquired  the  legal  title  only,  and  held 
that  in  trust  for  the  defendant,  while  the  defendant  himself  was 
the  equitable  owner  of  the  right  to  redeem  the  premises  he  had 
resided  upon  and  occupied  as  before  stated.  It  is  well  settled 
that  a  homestead  right  exempt  from  attachment,  may  exist  in  a 
mere  equitable  interest  in  premises  occupied  or  used  or  kept  as  a 
homestead.  Morgan  v.  Stearns  et  aL  41  Vt.  398.  The  laws  of 
1865,  No.  14,  p.  25  (Gen.  Sts.  p.  874),  provide  that  no  person, 
&e.y  shall  be  liable  or  chargeable  on  any  trustee  process,  on  ac- 
count of  any  sum  due  or  owing  to  the  principal  debtor  for  any 
property  sold  and  conveyed  or  delivered  by  him,  which  was  at  the 
time  of  sale  exempt  from  attachment  and  execution  by  the  laws 
of  this  state.  The  trustee  appears  to  have  conveyed  the  farm  to 
Moore,  with  the  knowledge  and  acquiescence  of  the  defendant ; 
and  that  conveyance,  without  doubt,  carried  to  Moore  the  whole 
estate  in  the  land,  including  the  equitable  interest  of  the  defend- 
ant. The  trustee  held  the  legal  title  by  force  of  the  conveyance 
from  the  defendant  to  Hammond.  The  whole  transaction  amounted 
to  a  sale  and  conveyance  by  the  defendant,  of  his  homestead  right 
in  the  farm.     The  trustee  held  the  avails  of  that  sale ;  and  so  much 
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of  those  avails  as  ho  received  for  this  homestead  right,  was  due 
and  owing  from  the  trustee  to  the  principal  debtor  for  such  right, 
and,  according  to  that  statute^  the  trustee  cannot  be  held  liable  or 
chargeable  on  account  of  it.  The  amount  received  for  that  right 
is  presumed  to  be  $500,  inasmuch  as  the  equity  of  redemption  in 
which  the  homestead  right  existed,  exceeded  that  sum  in  value, 
and  only  that  value  in  a  homestead  is  exempt.  This  sum  of  $500, 
taken  from  the  sum  last  before  mentioned,  would  leave  $282.97, 
as  the  largest  sum  for  which  the  trustee  can  be  held  liable  in  any 
event. 

The  piece  of  land  that  came  from  the  estate  of  the  trustee's 
mother,  appears  to  have  been  conveyed  to  Stickney,  and  the  con- 
sideration for  it  to  have  been  paid  by  him  to  Birchard,  towards 
the  mortgage  due  to  Birchard  from  the  defendant.  The  value  of 
it  is  stated  in  the  report  at  $880,  and  it  must  be  presumed,  in  the 
absence  of  any  further  finding,  to  have  been  sold  for  that  amount, 
and,  consequently,  to  have  paid  that  amount  on  that  mortgage. 
This  piece  of  land  appears  to  have  been  paid  for  to  the  extent  of 
$500,  from  property  bequeathed  to  the  trustee's  mother,  who  was 
the  defendant's  wife,  by  her  mother,  and  it  does  not  appear  that 
this  part  of  the  bequest  was  ever  reduced  to  possession  by  the 
defenda!)t  or  claimed  by  him.  Nor  does  it  appear  that  he  ever 
paid  anything  for  this  land,  nor  even  that  the  price  of  it  was  more 
than  was  paid  out  of  her  bequest.  The  title  to  it  appears  to  have 
been  conveyed  to  her ;  and,  for  anything  that  appears,  it  was  her 
land.  When  she  died,  the  defendant  must  have  become  entitled 
.  to  a  life  estate  in  it  as  tenant  by  the  curtesy,  and  the  reversion 
have  descended  to  her  children,  the  trustee  and  his  brother  and 
sister.  This  land  was  subject  to  a  mortgage  to  Race,  which,  when 
paid,  amounted  to  $359.98,  and  was  paid  off  by  the  trustee,  and 
allowed  and  reckoned  to  him  in  the  sum  of  $1,917.30  before  men- 
tioned. It  does  not  appear  from  the  report,  to  whom  it  belonged 
to  pay  off  this  mortgage.  If  it  belonged  to  the  defendant  to  do 
it,  then  the  trustee  has  been  allowed  no  more  than  he  should  be 
on  account  of  having  paid  it,  and  there  still  remains  his  share  in 
the  reversion  that  has  gone  to  pay  the  Birchard  mortgage  for  the 
defendant,  that  he  has  not  been  allowed  for,  and  he  is  entitled  to 


FEBRUARY  TERM,  1874.  495 


Bxeoutor  of  Doane  v.  Doaoe  and  tnutee. 


be  allowed  a  further  sum,  equal  in  amouut  to  the  value  of  that 
share.  If  it  did  not  belong  to  the  defendant  to  paj  the  Race 
mortgage,  but  it  rested  upon  the  estate,  to  be  taken  care  of  by 
those  to  whom  it  fell,  then  the  trustee  should  be  allowed,  in  addi- 
tion to  what  he  has  been  allowed,  the  value  of  his  share  in  this 
land,  subject  to  his  share  of  the  Race  mortgage,  because  that,  and 
that  only,  moved  from  him,  in  respect  to  this  land,  to  pay  the 
Birchard  mortgage.  As  to  how  much  of  the  Race  mortgage  his 
share  in  the  reversion  should  bear,  if  any,  the  general  rule  is,  that 
the  tenant  for  life  is  holden  in  equity  to  pay  the  interest  accruing 
during  his  enjoyment  of  the  estate,  and  that  the  reversioners  are 
holden  to  pay  the  principal.  It  does  not  yet  appear  in  this  case 
how  much  of  the  sum  paid  on  this  mortgage  was  interest,  nor  how 
long  the  defendant  as  life  tenant  enjoyed  the  life  estate.  Nor  does 
the  value  of  the  trustee's  reversion  in  this  land,  either  clear  of,  or 
subject  to,  this  mortgage,  appear.  Consequently,  the  amount 
proper  to  be  deducted  from  the  sum  mentioned  in  the  hands  of  the 
trustee  that  he  can  in  any  event  be  holden  for,  cannot  be  ascer- 
tained till  further  facts  are  reported. 

As  to  the  claim  that  the  trustee  should  be  allowed  for  the  sup- 
port of  the  defendant,  it  appears  from  the  report  that  he  has  fur- 
nished such  support  since  the  sale  to  Moore,  in  September,  1871. 
The  commissioner  further  reports,  that  no  express  contract  was 
ever  made  between  them  about  it,  and  that  the  defendant  never  told 
the  trustee  he  should  pay,  nor  the  trustee  the  defendant  he  should 
chai^,  anything  for  it ;  and  he  decides  that  the  trustee  is  not  en- 
titled to  be  allowed  anything  for  it,  and  allows  nothing  for  it  ac- 
cordingly. Up  to  the  time  of  the  sale  of  the  farm,  the  trustee 
does  not  appear  to  have  been  supporting  the  defendant,  any  more 
than  the  defendant  was  the  trustee ;  therefore,  thb  support  fur- 
nished was  not  the  mere  continuation  of  support  which  had  been 
furnished  without  charge,  according  to  the  understanding  of  the 
parties,  nor  under  circumstances  such  that  the  law  would  not  allow 
any  charge  to  be  enforced.  The  trustee  had  means  in  his  hands 
belonging  to  the  defendant,  and  with  which,  if  paid  over,  the  de- 
fendant could  procure  his  own  support.  The  trustee  furnished 
the  support,  and  these  circumstances  would  help  the  implication 


496  RUTLAND  COUNTY, 


Marble  A  Slate  Company  v.  Adanui  et  als. 


that  it  was  to  be  paid  for.  There  is  nothing  to  rebut  that  impli- 
cation, but  the  relationship  ;  and  the  case  shows  that  as  to  other 
matters,  they  dealt  as  debtor  and  creditor,  and  the  relationship, 
of  itself,  does  not  seem  to  be  sufficient  to  single  out  this  matter  of 
valuable  transaction,  and  to  show  that  it  was  not  to  be  reckoned 
between  them.  Under  the  circumstances,  it  seems  that  this  sup- 
port should  be  allowed  to  the  trustee  from  the  time  of  the  sale  to 
Moore,  in  September,  1871,  to  the  date  of  the  writ,  February 
12th,  1872. 

The  judgment  must  therefore  be  reversed,  and  the  cause  recom- 
mitted to  the  commissioner,  to  report  the  value  of  the  trustec^s 
share  in  the  land  inherited  from  his  mother ;  the  facts  in  relation 
to  the  mortgage  upon  it ;  and  the  value  of  the  support  furnished. 
Ji^dgment  reversed,  and,  at  request  of  parties,  cause  remanded. 


The  Pairhavbn   Marble  and  Mabbleized  Slate  Company  v. 
Joseph  Adams,  Andrew  N.  Adams,  and  David  B.  Colton. 

[In  Chancery.) 
Water  Privilege,     Jurisdiction  of  the  Court  of  Chancery. 

The  bill  aet  forth  a  past  dlyorsion  of  water  by  the  defendants  from  the  orator's  mill,  and 
alleged  that  the  orator  and  the  defendants  were  in  controversy  about  their  reepeoUre 
rights  to  draw  water  from  a  certain  mill-pond,  for  the  use  oi  their  sereral  mUU,  and 
aslced  to  have  said  rights  ascertained  and  established,  and  prayed  for  an  li^nnctioD 
against  the  defendants,  to  restrain  their  use  of  the  water  except  in  a  certain  way,  and 
alleged  that  the  defendants  insisted  that  they  wore  entitled  to  some  of  the  w»ter  be> 
longing  to  the  orator,  and  that  they  were  using  the  same  according  to  their  claim, 
and  threatened  to  increase  their  use  thereof;  but  did  not  allege  that  such  nse  as  was 
then  made,  or  was  threatened  to  be  made,  could  not  be  fliUy  compensated  in  damages 
at  law;  nor  that  any  application  had  been  made  to  the  defendants  to  desist;  nor  that 
repeated  and  Texatious  suits  at  law  would  be,  or  were  bellerod  to  be,  neoeasary,  to 
maintain  the  rights  infringed  upon.  Held,  that  the  court  of  chancery  had  no  jurisdio- 
tion  of  the  case  made  by  the  bill. 

Appeal  from  the  court  of  chancery. 
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The  bill  alleged, 

^^  That  on  the  second  day  of  April,  1860,  and  for  a  long  time 
prior  thereto,  one  Joseph  Adams  and  Ira  C.  Allen  were  the  own- 
ers in  fee  of  a  certain  water-power  and  premises  therewith  con- 
nected, on  Gastleton  River,  in  the  village  of  Fairhaven,  and  had 
a  mill-dam  erected  across  said  river,  creating  a  pond  from  which 
water  was  drawn  to  propel  the  wheels  and  machinery  in  a  certain 
marble-mill  situate  u]X)n  the  north  side  of  said  mill-dam,  then 
owned  and  operated  by  them,  and  also  to  run  and  operate  the 
wheels  and  machinery  in  a  certain  factory  building  situate  upon 
the  south  side  of  said  mill-dam,  which  said  factory  building  and 
the  premises  thereto  belonging,  were  also  owned  by  the  said  Ad- 
ams and  Allen ;  that  on  said  second  day  of  April,  the  said  Ad- 
ams sold  and  conveyed  to  the  said  Allen,  all  his  interest  in  said 
factory  building  and  premises,  by  quit-claim  deed  duly  executed, 
acknowledged,  and  delivered,  together  with  the  right  to  use  the 
surplus  water  from  the  mill-pond  of  said  Adams  and  Allen,  for  the 
propulsion  of  machinery  in  said  factory  at  all  times  when  the 
water  is  running  over  the  dam,  and  not  otherwise  so  as  to  iojure 
or  impede  the  motion  of  the  wheels  and  machinery  in  the  marble- 
mill  of  said  Adams  and  Allen,  or  to  injure  and  impede  the  motion 
of  any  other  machinery  which  might  thereafter  be  built  or  used  in 
place  of  the  wheels  or  machinery  then  used  in  said  marble-mill,  re- 
quiring no  more  water  from  said  pond  for  its  propulsion  than  the  ma- 
chinery or  wheels  then  in  use  in  said  marble-mill,  which  consisted 
of  three  eight-feet  overshot  wheels,  two  of  which  had  twelve-feet 
buckets,  and  the  other  a  sixteen-feet  bucket,  and  run  twelve  gangs 
of  saws;  that  on  the  26th  day  of  June,  1866,  the  said  Allen  con- 
veyed to  Ryland  Hanger,  by  deed  of  warranty,  all  the  premises 
and  water-power,  factory  and  machinery,  which  were  described  in 
said  deed  to  him  from  the  said  Adams,  with  the  same  provisions, 
reservations,  and  restrictions  as  to  the  use  of  water  that  were 
contained  in  said  deed  from  said  Adams ;  that  on  the  1st  day  of 
November,  1866,  the  said  Hanger  conveyed  to  James  Pottle,  of 
Fairhaven  aforesaid,  one  equal  and  undivided  fourth  part  of  all 
the  premises  so  conveyed  to  him  by  said  Allen,  and  that  on 
the  23d  day  of  February,  1869,  the  said  Hanger  and  Pottle,  by 
their  deed  of  that  date  duly  executed,  acknowledged,  and  deliv- 
ered, sold  and  conveyed  to  the  orator  all  the  premises  and  water 
power  which  were  conveyed  to  the  said  Hanger  by  said  Allen  as 
aforesaid,  with  the  same  provisions,  restrictions,  and  reservations 
as  to  the  use  of  water  which  were  contained  in  said  deed  from 
said  Allen  to  said  Hanger ;  that  on  the  19th  day  of  October, 
1869,  the  said  Allen  conveyed  to  the  said  Adams,  all  his  interest 
64 
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in  the  marble-mill  aforesaid  and  the  premises  and  water-power 
thereto  Wonging,  with  a  reservation  as  to  the  use  of  water  in 
the  words  and  figures  following :  "  Expressly  reserving  the  sur- 
plus water  from  the  mill-pond  of  Adams  &  Allen  when  Uie  water 
runs  over  the  dam,  and  not  otherwise  so  as  to  injure  or  impede 
the  motion  of  the  wheels  in  the  marble-mill  of  said  Adams  & 
Allen,  or  any  other  machinery  that  may  hereafter  be  built  or  used 
in  lieu  of  the  present  marble-mill  machinery  or  wheels,  requiring 
no  more  water  for  propulsion  than  the  present  machinery  or 
wheels,  consisting  of  three  eight-feet  overshot  wheels,  two  of  said 
wheels  having  twelve-feet  buckets,  and  one  a  sixteen-fcet  bucket, 
and  running  twelve  gangs  of  saws"  ;  that  on  the  2d  day  of  April, 
1860,  and  for  a  long  time  prior  thereto  and  since  that  time,  down 
to  about  the  9th  of  August,  1870,  the  marble-mill  of  said  Adams 
&  Allen,  was  run  and  operated  by  three  eight-feet  overshot  wheels, 
two  of  which  had  twelve-feet  buckets  and  the  other  a  sixtecn-fcet 
bucket,  and  that  said  wheels  propelled  twelve  slow  gangs  of  saws, 
for  the  sawing  of  marble  in  said  mill ;  that  the  water  was  con- 
veyed to  said  mill  by  means  of  a  canal  and  flume  extending  from 
the  said  mill-pond  to  said  wheels,  and  that  the  water  from  said 
canal  and  flume  fell  upon  said  wheels  from  the  surface,  over  an 
apron  built  for  that  purpose  nearly  on  a  level  with  the  surface  of 
the  water  in  said  canal. 

"  That  the  orator  had  a  right  to  use  all  the  water  from  the  mill- 
pond  of  Adams  &  Allen,  except  such  quantity  thei^of  as  was  re- 
quired for  the  running  of  the  wheels  and  machinery  that  were 
used  in  said  marble-mill  on  the  2d  day  of  April,  IStiO,  as  afore- 
said, and  that,  relying  upon  said  right,  and  believing  that  the  quan- 
tity of  water  from  said  mill-pond  belonging  to  them  under  such 
right,  was  amply  sufficient  to  propel  the  machinery  which  they 
proposed  to  use  in  their  business,  they  purchase  i  the  premises  of 
said  Eanger  and  Pottle  as  aforesaid,  and  engaged  in  the  manu- 
facture of  slate  and  marble  goods  quite  extensively,  employing 
about  one  hundred  men  in  and  about  their  business,  and  manufac- 
turing large  quantities  of  goods  from  which  they  derived  large 
profits ;  that  from  the  time  they  purchased  said  premises,  down 
to  the  9th  of  August,  1870,  they  had  sufficient  water  from  said 
mill-pond  to  run  and  operate  their  works  upon  said  premises, 
and  that  the  marble-mill  of  the  defendants  was  also  running  dur- 
ing all  that  time,  and  using  all  the  water  necessary  to  propel  the 
machinery  therein  as  hereinbefore  described  ;  that  on  or  about 
the  9th  of  August,  1870,  the  said  Adams  and  Andrew  N.  Adams 
and  David  B.  Golton,  having  formed  a  partnership  under  the  name 
of  Joseph  Adams  &  Sons,  for  the  sawing  of  marble  in  the  mar- 
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ble-mill  formerly  owned  and  occupied  by  said  Adams  &  Allen, 
and  well  knowing  that  they  had  no  right  to  change  the  wheels  or 
machinery  in  said  marble-mill  so  as  to  draw  more  water  thereto 
from  said  mill-pond  than  was  necessary  to  propel  the  wheels  and 
machinery  in  use  in  said  marble-mill  on  the  2d  day  of  April,  1860, 
as  described  and  set  forth  in  said  deed  from  the  said  Joseph 
Adams  to  the  said  Allen,  and  well  knowing  that  they  had  no  right 
to  deepen  the  canal  through  which  the  water  flowed  from  said 
mill-pond  to  said  marble-mill,  or  to  lower  the  head  or  change  the 
method  for  the  discharge  of   the  water  from  said  canal  so  as  to 
increase  the   discharge   thereof,   or   to   substitute  any   other  or 
different  wheels  or  machinery  requiring  more  water  for  the  pro- 
pulsion of  the  same  than  was  required  for  the  propulsion  of  the 
wheels   or  macliinery  in  use  in  the  said  marble-mill  on  the   2d 
day  of  April,  1860,  contriving,  <fec.,  did,  on  or  about  the  9th  day 
August,  1870,  dig  out  and  deepen  the  canal  through   which  the 
water  flows  from  said  mill-i)ond  to  the  marble-mill  of  the  defen- 
dants, and  did  lower  the  head  about  eight  feet  lower  than  it  was 
on  the  2d  day  of  April,  1860,  and  did  change  the  method  of  dis- 
charging the  water  from  the  raceway,  by  putting  in  a  tube,  placed 
upon  an  angle  so  as  to  greatly  increase  the  velocity  and  discharge 
of  the  water  from  the  raceway,  and  did  take  out  the  three  over- 
shot wheels  formerly  in  use  in  said  marble-mill,  and  put  in  place 
thereof  a  five-feet  cast-iron  Tyler  wheel,  so  called,  and  did  take 
out  the  twelve  gangs  of  slow  saws  formerly  used  in  said  marble-mill, 
and   put  in  place  thereof  eight  fast  gangs  of  saws,  called  Merri- 
am's  patent  gangs,  and  did  also  erect  a  machine  shop,  and  run 
and  operate  the  machinery  therein  by  the  water  from  said  mill- 
pond  ;  that  from  the  9th  day  of  August  aforesaid,  down  to  the  pres- 
ent time,  the  defendants  have  discharged  the  water  from  said 
mill-pond  through  said  canal  and  tubes,  and  have  run  and  opera- 
ted said  eight  gangs  of  fast  saws  by  the  said  Tyler  wheel,  and 
have  also  run  and  operated  the  machinery  in  the  machine  shop  as 
before  stated,  with  the  water  from  said  mill-pond ;  and  the  defen- 
dants threaten  to  put  in  additional  machinery  into  said  marble- 
mill,  for  the  sawing  of  marble  and  slate,  and  otherwise  to  in- 
crease the  use  of  the  water  from  said  mill-pond,  to  the  great  dam- 
age and  injury  of  the  orator. 

^^  That  the  defendants,  by  deepening  the  canal  through  which 
the  water  is  conveyed  from  said  mill-pond  to  the  marble-mill,  and 
the  changing  of  the  method  of  discharging  the  water  from  the 
raceway  by  putting  in  a  tube  as  aforesaid,  and  the  lowering  of  the 
head,  and  the  putting  in  of  said  Tyler  wheel  and  the  eight  fast 
gangs  of  saws,  and  by  running  the  machinery  in  said  machine 
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shop,  now  use  a  much  larger. quantity  of  water  from  said  mill- 
pond,  to  wit,  three  times  more,  than  was  required  to  run  the 
wheels  and  machinery  in  the  marble-mill  of  Adams  &  Allen  on 
the  2d  day  of  April,  1860  ;  whereby  the  orator  is  wholly  deprived 
of  water  for  the  propulsion  of  the  machinery  in  its  mill,  except 
at  occasional  intervals,  and  has  been  and  is  obliged  to  allow  its 
works  to  lie  still  and  unused,  except  as  it  runs  the  same  by  steam  ; 
and  in  consequence  of  the  unlawful  use  of  the  water  from  said 
mill-pond  by  the  defendants,  the  orator  has  been  compelled,  at 
great  expense,  to  put  a  steam-engine  into  its  mill,  to  propel  the 
machinery  therein,  and  are  compelled,  at  great  expense,  to  run 
and  operate  the  machinery  In  its  mill  by  said  steam-engine,  when, 
if  the  defendants  had  not  interfered  with  the  rights  of  the  orator 
to  the  surplus  water  from  said  mill-pond,  in  the  manner  aforesaid, 
and  did  not  draw  from  said  mill-pond  any  more  water  than  was 
required  to  run  the  three  eight-feet  overshot  wheels  and  the  ma- 
chinery in  use  in  said  marble-mill  on  the  2d  day  of  April  afore- 
said, there  would  be  an  ample  supply  of  water  for  the  orator  to 
run  its  mill  at  all  times,  and  at  a  much  less  expense  than  it  is 
now  put  to  by  the  wrongful  acts  of  the  defendants." 

Prayer,  that  the  rights  of  the  orator  and  the  defendants  to  the 
water  from  said  mill-pond,  be  ascertained  and  settled  ;  that  the 
damage  sustained  by  the  orator  by  the  unlawful  acts  of  the  de- 
fendants, be  ascertained  and  fixed  ;  that  the  defendants  be  en- 
joined from  using  any  more  water  from  said  mill-pond  tliau  suf- 
ficient to  run  three  eight-feet  overshot  wheels — ^two  with  twelve-feet 
buckets,  and  one  with  a  sixteen-fcet  bucket,  and  propelling  twelve 
gangs  of  saws,  such  as  were  used  by  Adams  &  Allen,  April  2d, 
1860,  or  from  using  any  other  wheels  or  machinery  in  said  mar- 
ble-mill, that  draw  more  water  than  the  wheels  and  machinery  in 
the  marble-mill  of  Adams  &  Allen  drew  on  the  said  2d  day  of 
April ;  and  for  general  relief. 

The  defendants  demurred  to  the  bill  for  want  of  equity ;  and 
the  court,  at  the  March  term,  1872,  sustained  the  demurrer,  jwo 
formaj  and  dismissed  the  bill.     Appeal  by  orator. 

The  counsel  upon  both  sides  discussed  at  length  the  construction 
to  be  given  to  the  several  deeds  in  the  case  ;  but  as  that  questiou 
was  not  considered  by  the  supreme  court,  that  part  of  the  briefs 
is  not  inserted. 

Prouty  Simons  ^  Walker^  for  the  orator. 
The  case  presented  by  the  bill  falls  within  the  customary  ex- 
ercise of  equity  jurisdiction.     Angell   Water  Courses,  §  444  et 
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ieq,,  and  cases  cited.  The  invasion  complained  of,  is  necessarily 
continuoas,  and  to  operate  indefinitely  ;  the  extent  of  the  injuri- 
ous consequences  is  contingent,  and  doubtful  of  estimation  ;  where- 
fore, "  the  doubtfulness  as  to  the  extent  of  the  prospective  injury, 
and  the  impossibility  of  ascertaining  the  measure  of  just  repara- 
tion, render  such  injury  irreparable  "  at  law.  The  continuance 
of  the  use  of  water  on  the  part  of  the  defendants,  would  entitle 
the  orator  to  daily,  successive  suits  at  law.  The  wrong  com- 
plained of  in  the  bill,  is  a  private  nuisance,  for  which  no  adequate 
compensation  can  be  afforded  by  damages  only,  and  in  regard  to 
which  "  delay  itself  would  be  a  wrong."  The  diversion  as  com- 
plained of,  may  in  time  become  the  foundation  of  an  adverse 
right. 

The  parties  have  rights  in  c(ytnmon  in  the  premises  ;  in  regard 
to  which,  an  equitable  action  affords  '^  the  only  adequate  means 
of  ascertaining  the  respective  rights  of  the  parties,  and  of  afford- 
ing an  ample  remedy  between  them."  Lyon  v.  McLaughlin^  32 
Vt.  423 ;  Webb  v.  Portland  Manufacturing  Co.  3  Sumner,  189  ; 
Weston  V.  Cushing  et  al.  45  Vt.  531 ;  Rock  Manuf^g  Co.  v. 
Houghj  39  Conn.  190.  An  injunction  will  be  granted  in  vindica- 
tion of  the  orator's  rights  when  the  act  complained  of  would 
caase  "  irreparable  mischief,  or  permanent  injury,  or  would  de- 
stroy a  right."  Kerr  Injunctions,  393,  534.  The  act  here  com- 
plained of  would  do  all  three.  Hilliard  Injunctions,  448,  and 
cases  cited.  If  the  right  of  the  orator  is  uncertain,  establishing 
and  defining  its  extent  upon  a  construction  of  the  conveyance,  is  a 
ground  of  equity  Jurisdiction,  under  the  circumstances  stated  in 
the  bill.      Weston  v.  Cushing  et  al.,  supra. 

Daniel  Roberts,  for  the  defendants. 

This  case  is  clearly  cognizable  at  law.  The  remedy  at  law  is 
also  complete.  The  question  of  right  to  the  water,  is  one  of  con- 
straction  of  a  deed.  But  this  is  not  peculiarly  a  question  for  a 
court  of  equity  to  determine.  The  recovery  of  damages  for  a 
wrongful  use,  involving  the  inquiry  as  to  the  extent  of  actual  use, 
belongs  to  a  court  of  law.  The  case  presents  no  extraordinary 
features  calling  for  the  aid  of  chancery.     The  lowering  of  the  ca- 
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nal,  change  of  wheels,  <&c.,  being  done  upon  the  defendants'  land, 
were  not  unlawful  acts,  nor  injurious  to  the  orator,  and  no  injuno- 
tion  could  lie  against  the  defendants  therefor ;  nor  is  any  such 
injunction  prayed  for.  It  is  only  when  the  defendants  open  their 
gates,  and  open  them  wide  enough  to  draw  more  water  than  they 
are  entitled  to,  that  they  do  any  wrong  to  the  orator.  But  this 
is  a  simple  trespass,  for  which  an  action  at  law  lies  as  often  as 
the  wrong  is  repeated.  An  injunction  does  not  lie  in  such  ca«e  ; 
certainly  not  until  after  the  right  has  been  first  settled  at  law.  2 
Story  Eq.  Jur.  §§  927-9  ;  Jerome  v.  Ross,  7  Johns.  Ch.  315 ; 
Smith  V.  Pettingill^  15  Vt.  82.  The  injunction  prayed  for  is,  not 
that  the  defendants  restore  their  works  to  their  former  state  ;  nor 
that  they  desist  from  a  threatened  injury  to  the  corpus  of  the  ora- 
tor's property  ;  but  only  that  they  be  restrained  from  committing 
a  detached  trespass,  which  begins  and  ends  with  itself.  Prentiss 
V.  Larnard,  11  Vt.  135,  is  decisive  against  the  orator.  The  case 
of  Lyon  v.  McLaughlin,  32  Vt.  423,  accords  with  our  position. 
The  injunction  prayed  for  in  this  case,  is  the  principal  thing ; 
and  is  what,  if  anything,  makes  this  case  of  equitable  cognizance  ; 
and  that  failing,  the  case  should  fail.  An  injunction  should  be 
certain  and  definite  in  its  command,  so  that  the  party  enjoined 
may  certainly  know  that  the  act  he  proposes  to  do  is,  or  is  not,  a 
breach  of  the  injunction.  If  this  cannot  be  made  certain,  it  is  a 
sufiicient  reason  for  refusing  the  injunction.  Suppose  the  defend- 
ants enjoined  as  prayed  in  this  bill  ;  then  the  defendants,  at 
peril  of  imprisonment,  are  to  keep  within  the  injunction.  Bat 
they  say,  our  works  do  not  require  and  we  do  not  use  more 
water  than  the  limit  named.  Here  arises  a  perpetually  recurring 
question  of  fact,  and,  in  the  nature  of  the  subject,  a  nice  question, 
to  be  controverted  and  determined  by  the  chancellor  upon  its 
special  independent  circumstances,  as  often  as  the  orator  shall 
choose  to  complain  of  a  breach  of  the  injunction. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  orator  has  set  forth  in  this  bill  a  good 
cause  of  action  for  past  diversion  of  water ;  but  it  is  not  claimed 
by  any  one,  that  this  is  sufficient  to  give  the  court  of  chancery  jo- 
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risdiction.  The  orator  has  also  set  forth  that  the  parties  are  in 
controversy  about  their  respective  rights  to  the  water,  and  asked 
to  have  these  rights  ascertained  and  established.  But  this  does 
not  furnish  sufficient  ground  for  equitable  interference.  Courts 
of  law  can  as  well  decide  upon  such  rights  as  courts  of  equity,  in 
cases  where  the  questions  concerning  the  rights  would  probably 
arise ;  and  an  action  at  law  upon  the  causes  of  action  stated  in 
this  bill,  would,  without  doubt,  be  such  a  case.  The  orator  has 
also  prayed  for  an  injunction  against  the  defendants  ;  and  if,  upon 
the  facts  alleged,  one  would  be  necessary  or  proper  for  his  relief, 
as  that  relief  could  not  be  had  at  law,  the  necessity  or  propriety 
of  it  would  give  jurisdiction  in  equity.  The  orator  has  alleged 
in  this  behalf,  that  the  defendants  insist  that  they  are  entitled  to 
some  of  the  water  belonging  to  the  orator,  and  that  they  are  using 
such  water  according  to  their  claim,  and  that  they  threaten  to  in- 
crease their  use  of  the  water  ;  but  has  not  alleged  that  such  use 
as  then  made,  or  increased  as  threatened,  could  not  be  fully  com- 
pensated for  in  damages  at  law  ;  nor  that  any  application  has  been 
made  to  them  to  have  them  desist ;  nor  that  repeated  and  vexa- 
tious suits  at  law  would  be,  or  were  believed  to  be,  necessary,  in 
order  to  maintain  the  rights  infringed  upon.  Injunctions  are  not 
granted  in  cases  like  this,  to  prevent  disputes  about  rights ;  but 
are  to  prevent  numerous  suits  that  would  be  vexatious,  or  irrepar- 
able injury  or  mischief.  Prentiss  v.  Larnard  et  aL  11  Vt.  185. 
In  Lt/an  v.  McLavghUn,  32  Vt.  423,  much  relied  upon  by  the  or- 
ator, the  facts  showing  the  necessity  for  relief  by  injunction,  were 
fully  set  forth,  and  Barrett,  J.,  there  distinctly  stated,  that  the 
ground  of  jurisdiction  in  such  cases  was  not  the  establishment  of 
doubtful  rights  that  were  in  dispute,  but  that  the  relief  which 
could  be  furnished  only  by  a  court  of  chancery,  was  necessary  to 
it.  For  these  reasons,  it  is  considered  that  upon  the  facts  alleged 
in  the  orator's  bill,  the  court  of  chancery  had  no  jurisdiction  of 
the  cause,  and  that  the  question  discussed  as  to  the  construction 
and  eflfect  of  the  deeds  in  the  cause,  cannot  now  be  properly  de- 
cided. 
Decree  affirmed,  and  cause  remanded. 
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William  W.  Eellet  et  als.  v.  The  Towns  op  Danbt,  Wal- 

lingpobd,  and  tinmouth. 

Original  Jurisdiction  of  Oounfy  Court  to  Lay  out  and  Establish 

Highways,     Gen.  Sts.  ch.  24,  §  62. 

If  a  petition  for  a  highway  within  the  orii^nal  Jurisdiction  of  the  ooonty  oonrt  to  lay 
oat  and  establish,  be  brought  to  such  oonrt  in  good  fiilth,  but  the  commissionen  lay 
only  a  portion  of  the  road  prayed  for,  and  suoh  portion  as  would  hare  to  be  petitioned 
for  in  the  first  instanoe  to  the  selectmen  if  it  alone  were  aslced,  the  Jurisdiction  of  the 
county  court  is  not  thereby  defeated  as  to  the  portion  so  laid. 

The  petition  prayed  for  a  highway  to  be  laid  out  through  and  into  fire  towns  in  the  same 
county.  The  commissioners  laid  a  portion  only  of  said  highway,  extending  through 
and  into  three  of  said  towns.  The  portion  so  laid,  was  partly  laid  upon  old,  e0tab> 
lished  highways,  and  partly  over  new  routes.  It  crossed  the  line  between  two  of  said 
towns  on  one  of  said  old  highways,  malting  one  of  the  new  portions  of  the  road  laid, 
wholly  within  one  town,  and  another  portion  wholly  within  another  town;  but  the 
whole  road  as  laid,  formed  a  continuous  highway  from  terminua  to  remuiuM.  Beid,  that 
the  highway  so  laid,  was  one  which  the  county  court  had  original  jurisdiction  to  es- 
tablish, under  §52,  ch.  24,  of  the  Gen.  Sts. 

Petition  for  a  highway  to  be  laid  out, 

"  Extending  from  a  point  on  the  creek  road  in  the  town  of 
Wallingford,  near  the  dwelling-house  of  Joel  Croft  and  William 
Croft,  and  running  through  the  lands,  &c.,  in  a  south-westerly  di- 
rection, and  then  in  a  line  in  the  same  direction,  running  near  the 
dwelling-house  of,  Ac,  in  said  Wallingford,  and  thence  on  in  the 
same  direction,  through  the  lands,  &c.,  and  lands,  &c.,  in  Danby, 
in  a  line  which  shall  run,  <&c.,  and  then  on,  until  it  strikes,  &c. ; 
thence  in  a  westerly  direction,  to  the  highway  near  the  dwelling- 
house  of  Henry  Rogers,  in  the  town  of  Danby  ;  thence  in  a  north- 
westerly direction,  through  the  lands,  &c.,  in  said  Danby,  and  the 
lands,  &c  ,  in  the  town  of  Tinmouth,  intersecting  with  the  north 
and  south  road  leading  from  Tinmouth  meeting-house  to  Danby 
Pour  Corners,  at  a  point  near  the  school  house  ;  thence  in  a  north- 
erly direction,  following  the  line  of  said  highway,  until  it  strikes 
a  point  at  or  near  Tinmouth  Center ;  thence  westerly  from  Tin- 
mouth Center,  in  a  line  near  the  traveled  road  as  it  now  runs,  to 
some  point  in  the  east  line  of  Middletown,  passing  around  any  hill 
or  hills,  or  grading  the  same  down  instead  of  passing  over  them ; 
thence  from  the  east  line  of  Middletown,  westerly,  following  near 
the  line  of  the  present  traveled  road,  to,  &c. ;  thence  westerly, 
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following  along  near  the  river,  to  a  point  at  or  near,  &c. ;  thence 
following  westerly,  in  a  line  near  the  present  traveled  road,  to, 
&c.,  grading  down  any  hill  or  hills,  or  swinging  around  the  same, 
as  thought  best ;  thence  in  a  line  near  the  present  traveled  road, 
to  the  hill  just  east  of  East  Poultney,  swinging  or  grading  all 
hills,  &c." 

The  petition  did  not  allege  that  application  in  the  premises  had 
been  made  to  the  selectmen  of  said  towns,  or  anv  of  them. 

Commissioners  were  appointed,  who  reported  in  favor  of  laying 
out  that  portion  of  said  proposed  highway  extending  westerly  from 
near  the  said  Crofts',  in  Wallingford,  through  Danby  and  into 
Tin  mouth,  near  the  said  school-house,  and  against  laying  out  the 
remainder.  The  commissioners  found  that  the  road  prayed  for  in 
said  petition,  from  the  western  terminus  of  that  part  thereof  laid 
oat  by  them  as  aforesaid,  followed  an  old  road  which  had  been 
laid  out  and  established  for  more  than  fifty  years,  passing  through 
the  towns  of  Tinmouth  and  Middletown  into  the  town  of  Poult- 
ney ;  that  the  road  prayed  for  crossed  the  town  lines  between 
Tinmouth  and  Middletown,  and  between  Middletown  and  Poult- 
ney, in  said  old  road.  The  only  alterations  in  said  old  road 
prayed  for  in  said  petition,  and  asked  for  by  the  petitioners,  were 
to  have  said  old  road  so  changed  in  certain  places  in  Tinmouth, 
Middletown,  and  Poultney,  as  to  swing  around  a  certain  hill, 
wholly  in  the  town  of  Tinmouth,  leaving  and  coming  back  into 
the  old  road,  in  Tinmouth ;  and  also,  to  swing  around  certain 
hills  in  Middletown  and  Poultney,  leaving  and  coming  back  into 
the  old  road,  in  the  same  town ;  said  several  changes  asked  for, 
being  wholly  in  one  or  the  other  of  said  towns.  The  commission-, 
ers  further  found,  that  after  going  over  the  route  of  said  proposed 
highway,  and  ascertaining  what  changes  the  petitioners  desired 
and  asked  for  in  said  old  road,  and  where  they  desired  and  asked 
for  new  roads  to  be  laid  out,  the  counsel  for  the  defendant  towns 
claimed  before  them,  that  the  roads  and  changes  asked  for  by 
the  petitioners  as  aforesaid,  were  not  within  the  jurisdiction  of 
the  county  court  to  make  and  lay  out,  and  protested  against  the 
commissioners  proceeding  any  further  with  the  case  ;  but  that 
the  commissioners  proceeded  with  the  hearing,  and  laid  out  said 

portion  of  the  proposed  highway  as  aforesaid. 
66 
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This  proceeding  was  discontinued  as  to  Middletown  and  Poult- 
ney,  at  the  September  term,  1872,  with  costs  to  each  of  said 
towns.  The  towns  of  Danby,  Tinmouth,  and  Wallingford,  ex- 
cepted to  the  report  of  the  commissioners,  for  the  following  reasons : 

1.  "  The  road  laid  out  through  a  portion  of  the  town  of  Wal- 
lingford, commences  at  a  certain  point  in  said  Wallingford,  to 
wit,  in  the  west  line  of  the  highway  leading  from  Danby  to  South 
Wallingford,  five  rods  and  five  links  north,  four  degrees  west, 
from  an  elm  tree  standing  in  front  of  Boardman  Stafford's  barn, 
and  in  the  east  line  of  the  highway,  and  thence  on  the  courses 
and  distances  named  in  said  report,  wholly  in  said  town  of  Wal- 
'ingford,  to  an  old  road  established  for  forty  years  or  moi-e,  it 
being  the  highway  leading  past  the  dwelling-house  of  Joseph 
Doty;  thence  south  in  said  old  road,  twenty-two  degrees  west, 
21  rods,  wholly  in  said  town  of  Wallingford,  to  the  north  line  of 
the  town  of  I>anby  ;  thence  south,  twenty-two  degrees  west,  in 
said  old  road,  wholly  in  said  town  of  Danby,  nineteen  rods  ;  and 
thence  in  said  town  of  Danby  to  Tinmouth  line ;  that  portion  of 
said  proposed  road  easterly  from  said  old  road,  being  a  separate 
road,  wholly  within  the  said  town  of  Wallingford. 

2.  "  The  proposed  road  runs  fifty-nine  rods  in  an  old  estab- 
lished and  laid  out  road,  from  where  it  strikes  the  same  old  road 
east  of  Henry  Rogers's  dwelling-house,  to  the  west  line  of  the 
highway  leading  from  Danby  Four  Corners  to  Tinmouth,  in  the 
courses  set  forth  in  said  report.  Said  proposed  road,  easterly 
from  where  it  strikes  or  intersects  with  the  old  road  as  aforei-aid, 
and  westerly  from  where  it  leaves  the  old  road  leading  past  the 
dwelling-house  of  Joseph  Doty,  being  a  separate  road,  wholly 
within  the  town  of  Danby. 

3.  "  This  is  not  a  case  of  which  the  county  court  has  original 
jurisdiction. 

4.  "  Application  should  have  first  been  made  to  the  selectmen 
of  the  several  towns  of  Danby,  Wallingford,  Middletown,  Tin- 
mouth, and  Poultney,  to  lay  out  the  aforesaid  separate  roads  in 
each  of  said  towns,  said  separate  roads  being  parts  of  said  pro- 
posed road. 

5.  "  Said  proposed  highway  runs  for  a  long  distance  in  old 
established  and  laid  out  roads ;  the  petitioners  thus,  by  a  fiction, 
attempting  to  make  said  highway  continuous,  and  extending  into 
the  different  towns." 

The  court  found  all  the  facts  stated  in  the  first  and  second  ex- 
ception, to  be  true  as  therein  stated,  and  that  said  proposed  road 
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betveen  said  old  road  leading  from  Danbj  to  South  Wallingford, 
and  said  old  road  leading  past  the  dwelling-house  of  Joseph  Doty, 
as  surveyed  by  the  commissioners,  was  272  rods  iu  length,  and 
wholly  in  the  town  of  Wallingford ;  and  that  said  proposed  road 
between  said  old  road  running  past  Doty's,  and  said  old  road  run- 
ning past  the  dwelling-house  of  Henry  Rogers,  was  647  rods 
long,  and  wholly  in  the  town  of  Danby ;  and  that  the  proposed 
road,  as  surveyed  and  laid  out  by  the  commissioners,  was  about 
four  miles  and  seventy-two  rods  in  length,  and  ran  in  a  westerly 
direction,  and  crossed  the  line  between  the  towns  of  Danby  and 
Tinmouth,  in  a  lot,  or  field.  These  several  pieces  of  new  road 
laid  out  and  surveyed  by  the  commissioners,  together  with  the 
pieces  of  old  road  lying  between  them,  would,  if  built,  form  one 
continuous  line  of  road  from  the  place  of  beginning  in  Walling- 
ford, through  a  part  of  Wallingford,  Danby,  and  Tinmouth,  to 
the  place  of  ending  in  Tinmouth.  Prom  the  western  terminus  of 
said  road  as  laid  out  near  the  school-house,  to  the  western  termi- 
nus in  Poultney  of  the  road  prayed  for  in  the  petition,  was  about 
fifteen  miles. 

The  court,  at  the  March  term,  1873,  Wheeler,  J.,  presiding, 
overruled  the  exceptions,  and  accepted  the  report,  and  ordered 
that  said  highway  a««  laid  out  by  the  commissioners,  be  established, 
and  the  lands  through  which  it  was  laid,  to  be  open  for  work  in 
six  months,  and  the  highway  to  be  completed  in  eighteen  months ; 
to  which  the  towns  of  Danby,  Wallingford,  and  Tinmouth,  ex- 
cepted. 

Dunton  ^  Veazey,  for  the  defendants. 

The  petition  and  the  finding  of  the  commissioners,  show,  that 
the  petitioners  sought  to  have  separate  roads  laid  out  in  the  sev- 
eral towns,  and  several  alterations  in  the  old  roads  made,  none  of 
which  alterations  extended  into  two  or  more  towns.  This  we  say 
cannot  be  done  by  a  petition  directly  to  the  "county  court.  The 
entire  subject  of  laying  out  and  establishing  highways  is  regulated 
by  statute;  and  courts  and  commissioners  have  no  power  ex- 
cept such  as  the  statute  confers.  Hutchinson  et  al.  v.  Chester,  33 
Vt.  410. 


508  RUTLAND  COUNTY, 


Kelley  et  ftla.  v.  Danby  et  als. 


The  proposed  road  and  alterations  are  not  a  road  extending 
into  two  or  more  towns,  as  contemplated  by  §  52,  ch.  24,  of  the 
Gen.  Sts.  They  are  all,  except  one,  separate  roads,  being  wholly 
in  one  town. 

In  order  to  make  the  changes  and  lay  out  the  roads  asked  for  by 
the  petitioners,  petitions  should  have  first  been  preferred  to  the  se- 
lectmen of  the  several  towns  in  which  the  roads  sought  to  be  altered 
and  laid  out,  are  respectively  situated.  Gen.  Sts.  ch.  24,  §  44. 
The  case  is  analogous  to  a  petition  for  laying  out  a  road  on  the 
line  between  two  towns.  This  court  has  held  that  commissioners  in 
such  a  case,  cannot  lay  a  road  wholly  within  one  town,  unless  they 
find  all  the  facts  required  by  §  40.  In  re  Bridport^  24  Vt.  176. 
We  are  aware  that  in  Kent  v.  Wallingford,  42  Vt.  651,  the  court 
held  that  the  jurisdiction  of  the  county  court  was  not  taken  away, 
in  a  case  like  this,  by  its  having  laid  the  road  in  one  town  only ; 
but  in  that  case,  the  road  had  been  established  and  laid  by 
the  county  court,  and  its  decision  in  reference  thereto  had  not 
been  questioned,  but  was  acquiesced  in,  and  the  jurisdiction  of 
the  court  was  only  collaterally  brought  in  question,  and  for  aught 
that  appears,  never  disputed  in  the  main  case. 

The  county  court  cannot  Jay  out  a  new  road  over  an  old  estab- 
lished highway.  It  can  only  alter  or  discontinue  an  old  road. 
Highways  can  be  laid  out  and  established  by  the  county  court, 
only  where  none  existed  before.  Otherwise,  the  character  of  high- 
ways already  laid  out  by  the  selectmen,  might  be  changed  so  that 
they  could  not  alter  or  discontinue  them. 

C.  R.  Joyce  and  M.  H,  Cooky  for  the  petitioners. 

The  county  court  has  original  jurisdiction  in  this  case.  Gen. 
Sts.  ch.  24,  §§52,  66;  Laws  of  1867,  No.  28;  1869,  No  19; 
Hutchinson  v.  Chester ^  33  Vt.  410  ;  Kent  v.  Wallingford^  42  Vt 
651.  The  court  found  that  the  road  as  laid  by  the  commissioners, 
would  form  a  continuous  road  between  the  termini  thereof. 

The  rule  was  long  ago  established  in  this  state,  that  the  court 
will  only  examine  the  petition  itself,  to  determine  the  question  of 
jurisdiction.  Burgess  et  ah  v.  Georgia^  11  Vt.  134.  The  decis- 
ion in  Kent  v.  Wallingfordy  supra^  is  in  harmony  with  the  statute 
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of  1852,  which  provides  that  in  an  action  against  two  or  more, 
the  plaintiff  maj  have  judgment  against  those  found  liable.  Pow- 
eri  V.  Thayer  et  al.  30  Vt.  361. 

The  fact  that  the  petition  prayed  for  alteration  of  the  old  road 
beyond  the  point  to  which  commissioners  laid  the  road,  could  not 
affect  the  jurisdiction  of  the  county  court.  How  far  the  public 
good  or  the  necessity  of  individuals,  may  require  a  road,  or  how 
many  individuals  live  upon  the  road,  or  whether  the  road  is  laid 
out  to  accommodate  one  person  only,  together  with  the  residence, 
business,  numbers,  and  numerous  other  incidents  affecting  the  in- 
habitants of  the  locality, — are  all  questions  of  fact,  to  be  decided 
by  the  commissioners  and  the  county  court.  Paine  v.  Leicester^ 
22  Vt.  44  ;  Gallup  v.  Woodstock,  29  Vt.  347.  The  commission- 
ers may  lay  a  portion  of  the  road  prayed  for,  and  refuse  to  lay 
the  remainder ;  and  the  county  court  may  accept  the  report  in 
part,  and  reject  it  in  part.     State  v.  WiUision,  31  Vt.  153. 

The  petition  prayed  for  the  grading  of  certain  hills  on  the  old 
road,  and  the  swinging  around  others.  This  the  commissioners 
had  a  right  to  do,  if  they  deemed  it  best.  They  had  no  power  to 
order  hills  graded  upon  an  existing,  completed  highway,  when  no 
new  sui-vey  had  been  made,  and  no  new  highway,  or  alteration  of 
an  old  one,  had  been  laid  or  established.  But  when  a  road  is 
laid  partly  over  an  old  road,  the  commissioners  may  order  the 
hills  graded  on  the  new  road  laid  by  them,  and  also  on  the  old 
road  adopted  by  them.     Hutchinson  v.  Cheater,  supra. 

The  opinion  of  the  court  was  delivered  by 

Bobs,  J.  It  is  conceded  that  the  highway  asked  for  in  the 
petition,  is  one,  over  the  establishment  of  which  the  county  court 
has  original  jurisdiction.  It  is  claimed  that  the  highway  estab- 
lished, is  of  a  character  which  requires  the  petitioners  to  apply 
to  the  selectmen  of  the  several  towns  for  its  establishment,  before 
the  county  court  can  take  jurisdiction  of  it ;  and  for  this  reason, 
the  county  court  did  not  have  jurisdiction  to  lay  and  establish  it. 
It  has  been  repeatedly  decided,  that  the  failure  of  a  party  to  es- 
tablish his  claim  to  the  full  amount  required  to  confer  jurisdiction 
upon  the  county  court,  will  not  defeat  its  jurisdiction,  if  the  claim 
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honestly  made  by  the  party,  was  large  enough  to  confer  jurisdic- 
tion upon  the  court.  We  are  not  aware  of  any  princtple  of  law 
which  renders  this  doctrine  inapplicable  to  highway  cases.  If  the 
petition  asks  for  the  establishment  of  a  highway  which  is  within 
the  original  jurisdiction  of  the  county  court,  we  think  a  failure  by 
the  petitioners  to  convince  the  commissioners  that  the  public  good 
requires  the  construction  of  the  whole  highway,  will  not  defeat 
the  jurisdiction  of  the  court  to  establish  so  much  of  the  highway 
asked  for  as  it  is  found  that  the  public  good  requires  to  be  con- 
structed, notwithstanding  the  highway  established,  if  petitioned 
for  alone,  would  have  been  of  such  a  character  that  the  petitioners 
must  have  applied  to  the  selectmen  of  the  town  for  its  establish- 
ment, before  they  could  lawfully  come  to  the  county  court.  This, 
we  think,  would  be  the  law  governing  a  case  in  which  the  estab- 
lishment of  the  whole  highway  was  honestly  asked  for  by  the  peti- 
tioners. If  the  only  object  of  the  petitioners  should  be  the  es- 
tablishment of  a  highway  for  which  they  must  first  apply  to  the 
selectmen  of  the  town,  the  including  in  such  petition  a  more  ex- 
tensive line  of  highway,  mala  fide^  for  the  purpose  of  enabling 
them  to  bring  the  petition  to  the  county  court  in  the  first  instance, 
would  be  of  no  effect  to  confer  jurisdiction.  It  would  be  like  a 
fictitious  claim  in  a  plaintifi''s  specification,  which  never  aids  in 
conferring  jurisdiction  upon  a  court.  Jurisdiction  is  never  ob- 
tained by  the  fraud  of  a  party.  As  no  question  is  made  of  the 
good  faith  of  the  petitioners  in  preferring  the  petition,  we  think 
the  judgment  of  the  county  court  might  be  aflSrmed  on  the  ground 
that  the  petition  conferred  jurisdiction  upon  the  court.  But  we 
are  not  compelled  to  decide  the  case  upon  this  ground.  The  high- 
way established  by  the  county  court,  commences  at  a  northerly 
and  southerly  highway  in  Wallingford,  passes  westerly  about  three- 
fourths  of  a  mile,  to  another  northerly  and  southerly  highway, 
over  which  it  passes  40  or  50  rods  southerly,  and  somewhere  in 
this  distance  crosses  into  Danby.  It  then  passes  westerly  about 
two  miles,  where  it  strikes  another  old  highway,  over  which  it 
passes  a  short  distance,  and  then  crosses  another  northerly  and 
southerly  highway.  It  then  passes  north-westerly,  quite  a  distance, 
through  the  fields,  and  crosses  the  line  into  Tinmouth,  and  then 
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connects  with  another  northerly  and  southerly  highway  at  its 
westerly  terminus.  The  whole  length  of  the  highway  established, 
is  about  4i  miles,  and  forms,  with  the  included  pieces  of  old  high- 
ways, a  new,  independent,  and  continuous  highway,  from  the  place 
of  beginning  to  its  termination.  This  makes  it  a  highway  '^  ex- 
tending into  or  through  two  or  more  towns  in  the  same  county," 
within  the  meaning  of  §52,  ch.  24  of -Gen.  Sts.,  the  establishment 
of  which  is  given  to  the  county  court.  The  fact  that  it  crosses 
the  line  between  two  of  the  towns,  on  an  old  highway,  can  make 
no  difference.  When  the  new  highway  is  established  and  built, 
the  portions  of  the  old  highways  incorporated  into  the  new  high- 
way, became  a  part  of  it,  as  well  as  part  of  the  old  highways. 
The  portion  of  the  old  highway  taken,  thus  becomes  a  constituent 
link  in  two  independent  highways,  and  is  so  far  a  double  highway, 
that  though  the  selectmen  of  the  town  could  discontinue  it  as  a 
part  of  the  old  highway,  such  discontinuance  would  not  operate 
to  discontinue  it  as  a  part  of  the  new  highway.  It  would  con- 
tinue a  part  of  the  new  highway,  which  the  town  would  be  bound 
to  maintain  as  such,  till  it  is  properly  discontinued  by  proceedings 
addtessed  to  the  county  court.  The  finding  of  the  commissioners, 
and  the  adjudication  of  the  court,  are,  that  the  public  good  re- 
quires the  building  of  this  highway,  as  a  whole,  that  is,  from  ter- 
minus to  terminus.  If  the  petitioners  had  addressed  separate 
petitions  to  the  selectmen  of  the  several  towns,  as  the  defendants 
claim  they  ought,  for  the  establishmeni  of  that  portion  of  the 
highway  which  is  to  be  built  new  in  each  town,  such  petitions 
might  be  properly  denied  by  the  selectmen,  on  the  ground  that  the 
public  good  did  not  require  the  construction  of  that  portion  of 
this  new  highway  as  an  independent  highway.  The  several  sepa- 
rate pieces  of  new  highway  included  in  this  highway,  could  be  of 
very  little  use  to  the  public,  without  the  construction  of  every  of 
them ;  nor  would  the  several  pieces  of  new  highway  be  of  much 
avail,  unless  the  several  pieces  of  old  highway  had  been  included. 
We  therefore  conclude  that  the  highway  was  within  the  original 
jurisdiction  of  the  county  court,  both  on  the  petition,  and  the  high- 
way established  under  it. 
Judgment  affirmed. 
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Langdon  &  AiNSWORTH  V.  Henry  S.  Bowen. 
Application  of  Payments.     Uxeeution.     Olose  Jail  Certificate. 

General  pftsnnents  made  on  oarrent  aoooontSi  and  not  applied  by  the  parties,  will  be  ap- 
plied by  the  law  in  the  order  of  time  in  which  they  are  made— the  first  item  on  the 
credit  side  being  applied  on  the  first  item  on  the  debit  side.  Bnt  this  rule  is  not  uni- 
versal. IT  it  appears  that  the  intention  of  the  parties  was  otherwise,  the  eovrt  will 
give  eflbot  to  such  intention.  If  there  are  separate  demands,  part  of  which  are  aeenred 
and  part  not  secured,  the  application  will  be  made  on  those  not  secured. 

The  plalntifb  consigned  flour  to  the  defendant,  to  be  sold  by  him  on  commission ;  and 
also  sold  him  flour  on  credit.  The  defendant  was  a  merchant,  and  mingled  the  avails  of 
the  flour  sold  by  him  on  commission,  with  his  own  property,  and  made  payments  to 
the  plaintlfiii  flrom  time  to  time  on  general  account,  and  neither  party  made  any  ap- 
plication of  such  payments.  After  applying  the  payments  aocor«'ing  to  the  rule  above 
stated,  the  defendant  was  fbund  indebted  only  for  the  avails  of  the  flour  consigned. 
The  court  fbund  that  the  defendant  had  fiitiled  to  pay  such  indebtedness,  on  aeoount 
of  misfortunes  in  his  business  with  which  the  plaJntiffli  were  in  no  way  oonneeted,  and 
adjudged  that  the  cause  of  action  arose  flrom  the  wilftil  and  malicious  act  of  the  de- 
fendant, and  granted  a  certified  execution.  Heldt  that  the  certificate  was  properly 
granted. 

General  assumpsit.  Plea,  the  general  issue,  and  trial  by  the 
court,  March  term,  1873,  Wheeler,  J.,  presiding. 

In  1867,  the  plaintiffs,  who  resided  in  Gastleton,  commenced 
sending  flour  to  the  defendant, '  who  resided  at  AscutneyTille,  in 
Windsor,  to  sell  for  them  on  commission,  and  to  receive  the  avails 
thereof  for  them  ;  and  they  also  sent  him  flour  which  they  sold 
him  on  credit.  The  defendant  received  and  sold  the  flour  sent 
him  on  commission,  and  received  the  avails  thereof;  and  also 
received  the  flour  that  was  sold  to  him  on  credit,  and  from  time 
to  time  sent  money  to  the  plaintiffs,  until  October  15th,  1869, 
when  they  settled  their  deal  up  to  that  time,  and  there  was  then 
$2,031.16  due  the  plaintiffs  from  the  defendant,  which,  reckoning 
payments  upon  the  oldest  claims  due  at  the  time  the  payments 
were  made,  was  mostly  for  flour  sold.  Aller  this  settlement,  the 
parties  continued  the  business  in  the  same  manner  as  before ;  and 
the  plaintiffs  sent  the  defendant  flour  that  they  sold  him  on  credit, 
to  the  amount  of  $228.75,  and  flour  to  be  sold  on  commission,  to 
the  amount  of  $5,640.70.  Of  this  last  amount,  they  sent  $2,764.- 
50  worth,  after  they  sent  any  flour  sold  on  credit. 
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The  defendant  was  engaged  in  mercantile  business,  and  re- 
ceived the  avails  of  flour  sold  by  him  on  commission,  and  put  the 
same  into  the  mass  o^  his  own  property  ;  and,  from  time  to  time, 
made  remittances  to  the  plaintiffs,  and  paid  freights  for  them  on 
the  flour  consigned  to  him.  No  particular  application  of  these 
payments  was  made  by  either  party,  on  any  part  of  the  deal. 
Soon  after  the  close  of  the  deal,  the  plaintiffs  demanded  of  the 
defendant  the  amount  due  them. 

The  amount  due  them  at  the  time  of  the  judgment,  was  $1,- 
608.69,  and  the  court  rendered  judgment  for  the  plaintiffs  for  that 
sum.  This  amount,  applying  payments  to  the  oldest  claims  due 
at  the  time  they  were  made,  was  wholly  for  the  avails  of  flour  con- 
signed on  commission.  At  the  trial,  the  defendant  claimed  that  the 
payments  should  be  applied  upon  the  claims  for  flour  consigned. 
The  plaintiffs  claimed  that  they  should  be  applied  upon  the  old- 
est claims.  At  the  time  of  the  judgment,  the  plaintiffs  moved 
for  an  adjudication,  that  the  cause  of  action  arose  from  the  will- 
ful and  malicious  act  of  the  defendanj;,  and  that  he  ought  fo  be 
confined  in  close  jail.  Upon  the  hearing  of  this  motion,  it  ap- 
peared that  the  defendant  had  failed  to  pay  the  plaintiffs,  on  ac- 
count of  misfortunes  in  his  business  with  which  the  plaintiffs  had 
no  connection.  The  court,  as  matter  of  law,  upon  all  the  facts 
stated,  held  that  the  plaiptiffs  were  entitled  to  such  adjudication, 
and  adjudged  accordingly,  and  ordered  a  close  jail  certificate  ;  to 
which  the  defendant  excepted. 

Dwnton  ^  Veazey^  for  the  defendant. 

The  decision  of  the  county  court  having  been  made  ^'  as  mat- 
ter of  law  upon  the  facts  stated,"  is  revisable  in  this  court.  Roh- 
inson  v.  Wilson^  22  Vt.  35  ;  Soule  v.  Austins^  35  Vt.  518  ;  Whi- 
ting  V.  Daw^  42  Vt.  264.  These  cases  all  show  that  the  question 
is  revisable  where  the  certificate  is  improperly  allowed  or  refused. 

If  the  payments  should  be  applied  on  the  flour  consigned,  then 
the  certificato  was  improperly  granted.  In  this  case,  neither  party 
made  an  application  of  the  payments  ;  hence,  the  law  will  make 
the  application  most  beneficial  to  the  debtor.  Robinson  ^  Wiggin 
V.  Doolitae,  12  Vt.  249  ;  JSmery  v.  Tichout^  13  Vt.  16 ;  Pattison 
66 
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V.  Sally  9  Cow.  747,  765.  In  the  absence  of  direction  by  the 
debtor,  his  intention,  gathered  from  the  facts  and  circumstances, 
controls.  Ayer  v.  Hawkins^  19  Vt.  26  ;  Wheeltr  v.  House,  27 
Vt.  737.  The  court  below  did  not  find  what  the  intention  of  the 
debtor  was,  therefore  the  court  can  only  infer  it  from  the  circum- 
stances ;  and  these  all  indicate  that  he  must  have  intended  to  keep 
the  amount  for  the  consigned  flour  paid  up,  on  account  of  its  being 
for  his  interest  in  the  event  of  misfortune  preventing  his  paying 
the  whole.  The  ground  of  the  statute  is,  that  the  party  is  guilty 
of  fraud  ;  but  the  exceptions  exclude  the  fact  of  fraud  in  the  de- 
fendant. The  rule  that  payments  will  be  applied  in  extinguish- 
ment of  the  oldest  claims,  does  not  apply  in  this  case,  because  the 
debt  is  of  a  twofold  character,  and  was  so  kept  by  the  plaintiffs. 
But  the  plaintiffs  were  not  entitled  to  the  adjudication  moved 
for,  upon  the  facts  stated  in  the  exceptions.  The  exceptions  do 
not  state  that  the  court  found  the  facts  required  by  the  statute. 

Proutj  Simons  ^  Walker,  for  the  plaintiffs. 

The  application  made  by  the  court  was  correct.  No  applica- 
tion being  made  by  the  debtor,  the  law  makes  the  application  to 
the  earliest  claims,  or  to  those  having  the  most  precarious  security, 
unless  a  different  application  is  made  by  the  creditor  before  suit. 
The  claims  having  the  most  precarious  security,  were,  in  this  case, 
the  claims  for  the  flour  sold.  The  rule  for  applying  payments, 
where  neither  debtor  nor  creditor  makes  the  application,  is  the 
same  at  law  as  in  equity.  Thompson  v.  Phelan,  22  N.  H.  339  ; 
Merrimack  Bank  v.  Brown,  12  N.  H.  3^ ;  Caldwell  v.  Wefii- 
worth,  14  N.  H.  431 ;  Fairchilds  v.  Holly,  10  Conn.  175,  and 
cases  cited ;  Stamford  Bank  v.  Benedict^  15  Conn.  487  ;  Briggs 
v.  Williams  et  als.  2  Vt.  283  ;  Robinson  et  al,  v.  DooliUle  et  qL 
12  Vt.  246  ;  Rosseau  et  al,  v.  Cull  et  al.  14  Vt.  83  ;  O^leason  et 
al.  V.  Hobart  et  al.  16  Vt.  472  ;  Putnam  et  al.  v.  Russell  et  al. 
17  Vt.  64  ;  Shedd  et  als.  v.  Wilson  et  als.  27  Vt.  478. 

The  court  having  found  that  the  amount  due  was  for  flour  con- 
signed and  sold  on  commission,  the  plaintifiis  were,  upon  application, 
entitled  to  a  close  jail  certificate.  The  statute  fixes  the  duty  of  the 
court  in  such  case.    The  certificate  necessarily  follows  from  the 
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finding  of  the  fact.    The  court  has  no  discretion   by  the  terms 
of  the  statute.     Gen.  Sts.  ch.  121,  ^  24. 

Exceptions  do  not  lie  to  the  decision  granting  the  certificate. 
Robinson  v.  Wilson^  22  Vt.  85 ;  SotUe  v.  Au8tinSy  35  Vt.  518 ; 
WhUing  v.  Dow,  42  Vt.  262. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  The  application  of  the  payments  made  by 
the  defendant,  is  material  in  this  case,  only  as  it  bears  upon  the 
question  as  to  the  legality  of  the  action  of  the  court  below  in 
granting  the  certificate  that  the  cause  of  action  arose  from  the 
willful  and  malicious  act  or  neglect  of  the  defendant,  and  that 
he  ought  to  be  confined  in  close  jail.  It  appears  that  a  part  of 
the  plaintiffs'  claim  consists  of  moneys  of  the  plaintiffs  received 
by  the  defendant  from  time  to  time  in  a  fiduciary  capacity,  and 
a  part  for  goods  sold  and  delivered.  Upon  this  claim,  payments 
were  made  by  the  defendant  at  different  times,  that  were  credited 
by  the  plaintiffs  when  made,  neither  party  making  any  particular 
application  of  such  payments.  The  connty  court,  in  adjusting 
this  claim,  applied  the  moneys  in  payment  of  the  items  of  charge 
as  they  first  accrued ;  the  result  being,  that  the  amount  remaining 
due  was  for  moneys  received  by  the  defendant  in  a  fiduciary  ca- 
pacity, and  granted  the  certificate  as  required  by  the  statute. 

The  rule  is  well  settled  in  this  state,  that  when  there  are  cur- 
rent accounts,  aH  in  this  case,  and  no  application  made  of  pay- 
ments, by  either  party,  the  law  applies  the  payments  in  the  order 
of  time,  the  first  item  on  the  debtor  side  being  discharged  by  the 
first  item  on  the  credit  side.  This  rule  is  not  universal.  If  it 
appears  that  the  intention  of  the  parties  was  otherwise,  the  courts 
will  give  effect  to  that  intention.  If  the  plaintiff's  claim  consists 
of  separate  debts,  part  of  which  are  secured  and  part  not,  the  ap- 
plication will  be  made  upon  those  that  are  not  secured.  If  in 
this  case  the  right  to  a  certified  execution  constitutes  a  security 
for  the  payment  of  the  money,  it  furnishes  an  additional  reason 
in  support  of  the  application  of  the  payments  in  the  manner  made 
by  the  county  court.  There  is  nothing  in  the  case  tending  to  show 
that  the  defendant,  at  the  time  of  making  the  payments,  intended 
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or  contemplated  any  different  application.  It  is  probable  that  the 
idea  of  a  certified  execution  had  not,  at  that  time,  eniered  the 
mind  of  either,  party.  We  think  there  was  no  error  in  the  man- 
ner of  making  the  application  in  this  case. 

But,  it  is  said  the  defendant  was  prevented  from  paying  over 
the  money  he  received,  by  accident,  so  as  to  bring  the  case  within 
the  exception  in  the  statute.  The  statute  requires  the  court  to 
grant  the  certificate  in  a  case  like  the  present,  unless  the  court 
shall  be  satisfied  that  the  failure  of  the  defendant  to  account  for 
the  money  received,  was  occasioned  by  accident,  and  without  the 
fault  of  the  defendant.  The  court  found  that  the  defendant 
failed  to  pay  over  the  money,  on  account  of  misfortunes  in  his 
business.  Such  a  misfortune  clearly  is  not  such  an  accident  as 
the  statute  contemplates  ;  besides,  the  very  reason  why  the  certifi- 
cate is  granted  in  this  case,  is  the  fault  of  the  defendant  in  appro- 
priating the  money  to  his  own  use,  and  thereby  subjecting  it  to 
the  risks  and  misfortunes  of  his  own  business. 

Judgment  affirmed. 


Sarah  Lippett  v,  William  W.  Kelley. 

Construction  of  Deeds.     Ejectment,     Damages.      Amendment. 

Time. 


In  the  oonstruotion  of  deeds,  when  another  deed  Is  referred  to  fbr  a  description  of  the 
premises  oonyeyed,  the  deed  referred  to  is  regarded  as  of  the  same  effect  as  if  it  were 
copied  into  the  deed  which  refors  to  it;  and  whatever  isdoeorlbed  in  it,  will  pass;  and 
both  descriptions  are  considered  toi^ether. 

If  the  words  employed  in  the  description  in  a  deid,  safflolently  ascertain  the  premises  in- 
tended to  be  conveyed,  the  addition  of  things  false  or  mistiken  will  not  firostiate  the 
grant. 

The  construction  of  deeds,  and  their  legal  eflfbct,  are  always  questions  of  law. 

In  ejectment,  the  plaintiff  may  recover,  in  addition  to  mtme  pro&to,  all  the  damage  dooe 
to  the  premises  by  the  defendant  while  wrongftilly  in  possession. 

Bat,  in  order  to  recover  such  damages,  they  must  be  properly  alleged  In  the  dedanAion, 
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Tbe  anwndnient  of  the  statutory  form  of  a  writ  o '  ojootment  bo  aa  to  inolnde  snoh  special 
damage,  neither  chanjices  the  form  of  action,  nor  introdnoes  a  new  cause  of  action  *,  and  is 
matter  of  discretion,  not  reirisable  in  the  supreme  court. 

Jieiae  profits  and  special  damage  may  be  recovered  flrom  the  time  of  actual  ouster ;  and 
(he  plaintiff  is  not  confined  to  the  time  of  ouster  laid  in  the  declaration. 

Ejectment  in  the  statute  form,  for  lands  in  Wallingford.  Plea, 
the  general  issue,  and  trial  by  jury,  March  terra,  1873,  Whee- 
ler, J.,  presiding.  The  ouster  was  laid  on  the  1st  day  of  June, 
1871.  The  plaintiff  introduced  a  copy  of  a  deed  from  Oliver 
Warner  to  Jesse  Lapham,  dated  March  31, 1838,  which,  it  was 
conceded,  covered  the  land  in  controversy.  That  deed  purported 
to  coQvey  two  separate  parcels  of  land.  The  desci*iption  of  the 
first  parcel  commenced  as  follows  :  ^'  Beginning  three  and  a  half 
feet  east  of  the  south-west  corner  of  the  shop  now  occupied  by 
Samuel  Morrison,"  &c.  The  demandnd  premises,  the  second  par- 
cel, were  described  as  follows : 

'^  Also  one  other  piece  of  land  lying  north  of  and  adjoining 
Hosea  Eddy's  house*lot ;  beginning  on  the  road  at  the  north-west 
corner  of  Hosea  Eddy's  house-lot,  running  easterly  on  Eddy's 
north  line,  to  Otter  Creek ;  then  down  said  creek  about  five 
rods,  to  a  buttonwood  tree  standing  on  the  west  bank  of  said 
creek  ;  then  westerly  about  three  rods,  to  the  end  of  the  wall ; 
then  on  said  wall,  or  fence,  as  it  runs,  to  the  road  ;  then  on  said 
road,  to  the  first  mentioned  bound." 

The  plaintiff  also  introduced  a  deed  of  the  land  in  question, 
and  of  other  lands,  from  Jesse  Lapham,  John  H.  Vial,  and  Aaron 
R.  Vial  to  Joseph  Lippett,  dated  December  3, 1849,  wherein  the 
demanded  premises  were  described  as  follows  : 

^'  And  I  the  said  Jesse  further  quit-claim  to  said  Lippett,  his 
heirs  and  assigns,  all  the  right,  title,  interest,  claim,  and  demand 
I  have  in  and  unto  one  other  piece  or  pieces  of  land,  deeded  me 
by  Oliver  Warner,  31st  day  of  March,  A.  D.  1838,  upon  which 
said  Morrison  formerly  lived  and  occupied  ; — for  more  particular 
description,  reference  may  be  had  to  said  deed  from  Oliver  War- 
ner to  Jesse  Lapham, — together  with  all  the  water  privileges  and 
appurtenances  thereunto  belonging  to  the  same." 

The  said  Joseph  was  the  husband  of  the  plaintiff,  and  died  in 
September,  1857.  The  plaintiff  also  introduced  a  mortgage  of 
the  demanded  premises,  from  the  said  Joseph  to  the  said  Jesse 
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and  Aaron,  dated  December  6, 1849,  wherein  said  premises  were 
described  the  same  as  in  the  deed  last  aforesaid  ;  and  proved  that 
said  mortgage  was  foreclosed  in  September,  1857,  and  that  title 
passed  under  the  decree.  The  plaintiff  then  introduced  a  deed 
from  said  Jesse  to  herself,  dated  September  10th,  1860,  of  all  the 
land  described  in  the  deed  to  her  said  husband,  and  in  said  mort- 
gage, and  to  which  the  said  Jesse  acquired  title  by  virtue  of  said  de- 
cree of  foreclosure.  The  plaintiff  gave  evidence  without  objection, 
that  the  defendant  took  possession  of  the  demanded  premises  in  1866, 
and  began  to  build  a  road  across  them  ;  that  the  plaintiff  asked  him 
to  desist,  but  he  did  not,  and  thereafter  continued  in  possession,  and 
drew  on  large  amounts  of  stone  and  dirt,  and  graded  a  road  across 
the  premises,  and  had  thereby  greatly  injured  and  damaged  the 
land,  and  that  the  same  had  greatly  depreciated  in  value  by 
means  of  said  wrongful  acts  of  the  defendant  while  he  was  so  in 
possession  thereof. 

The  defendant  introduced  a  deed  from  Henry  G.  Lapham,  Mo- 
ses H.  Vail,  George  A.  Vail,  and  Oliver  K.  Lapham  to  himself, 
dated  September  6,  1866,  describing  the  demanded  premises,  and 
other  lands ;  and  gave  evidence  tending  to  show  that  he  immedi- 
ately went  into  possession  under  said  deed.  It  was  conceded 
that  the  defendant's  grantors  were  heirs  of  the  said  Jesse  Lap- 
ham, deceased.  The  defendant  also  introduced  evidence  tending 
to  show  that  there  never  was,  and  never  could  be,  any  water  priv- 
ilege upon  the  land  in  dispute,  and  that  Mr.  Morrison  never  lived 
upon  said  land,  and  never  in  any  way  occupied  it,  except  that  at 
one  time  he  had  a  garden  upon  one  side  of  it,  and  planted  some 
mulberry  trees  upon  it,  for  the  rearing  and  feeding  of  silk  worms ; 
that  there  was  another  piece  of  land  near  by,  described  in  said 
deed  from  Warner  to  Lapham,  upon  which  Morrison  did  reside, 
and  which  he  occupied,  and  which  had  a  water  privilege  connected 
therewith.  It  appeared  from  the  defendant's  evidence,  that  this 
land  was  not,  during  latter  years,  separated  by  fence  from  adjoin- 
ing lands ;  that  Joseph  Lippett  occupied  it  to  put  stone  upon,  and 
that  it  was  also  occupied  by  an  adjoining  owner,  with  his  own 
land  as  a  pasture,  because  there  was  no  fence,  and  was  so  occupied 
under  the  said  Jesse  after  his  foreclosure.    The  defendant  claimed 
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to  go  to  the  jury  with  the  question  as  to  whether  the  piece  of  land 
in  dispute  was  included  in  said  deed  to  Joseph  Lippett,  and  in  the 
mortgage  aforesaid,  and  said  decree  of  foreclosure  ;  but  the  court 
held  as  matter  of  law,  that  the  deed  from  Lapham  to  Joseph  Lip- 
pett, and  said  mortgage  and  decree,  included  all  the  land  described 
io  said  deed  from  Warner  to  Lapham,  and  directed  a  verdict  for 
the  plaintiff,  leaving  the  defendant  to  go  to  the  jury  on  the  ques- 
tion of  damages  only  ;  to  which  the  defendant  excepted. 

The  defendant  asked  the  court  to  charge  the  jury  that  the 
plaintiff  could  recover  only  for  mesne  profits  from  the  time  of 
caster  as  laid  in  the  declaration,  to  the  time  of  trial,  and  that  no 
exemplary  or  punitive  damages  could  be  allowed  in  this  action. 
No  question  was  made  but  that  the  ouster  alleged  corresponded 
with  the  proof.  Afler  the  opening  argument  for  the  plaintiff,  and 
after  the  defendant  had  made  said  request,  the  plaintiff's  counsel 
moved  for  leave  to  amend  the  declaration  by  inserting  therein  an 
allegation  of  special  damage,  to  cover  the  injuries  done  to  the 
land  by  the  defendant ;  and  thereupon  the  court  made  inquiry  of 
the  defendant's  counsel,  if  it  would  have  made  any  difference  in 
their  preparation  for  trial,  or  in  their  evidence  on  trial,  had  the 
declaration  originally  contained  such  allegation ;  and  being  as- 
sured that  it  would  not,  the  court  allowed  the  plaintiff  to  make 
said  amendment. 

The  court  charged  the  jury,  that  the  plaintiff  was  entitled  to 
recover  such  damages  as  she  had  sustained  by  the  entry  of  the 
defendant  upon  the  land  in  dispute,  on  September  6, 1866,  and  by 
his  continuing  in  possession,  and  doing  what  he  had  done  upon 
the  land  since  then,  and  leaving  it  as  it  was  at  the  time  of  trial. 
The  court  refused  to  charge  as  requested,  except  as  above  stated. 
To  the  refusal  of  the  court  to  charge  as  requested,  and  to  the 
charge  as  given,  where  it  varies  from  the  request,  the  defendant 
excepted.     Verdict  for  the  plaintiff. 

Joel  C,  Bakery  for  the  defendant. 

The  defendant  was  entitled  to  go  to  the  jury  upon  the  question  of 
whether  the  locus  in  quo  was  covered  by  the  deed.  Whether  cer- 
tain land  is  part  of  what  is  conveyed  by  a  deed,  rests  in  paisy  and 


520  RUTLAND  COUNTY, 


Lippett  V.  Kelley. 


is  always  a  question  for  the  jury.     Mitchell  v.  Stevens^  1  Aik.  16  ; 
Hodges  v.  Strong,  10  Vt.  247. 

In  the  action  of  ejectment  in  the  statute  form,  the  plaintiff  can- 
not increase  his  damages,  by  proving  wanton  misconduct  of  the 
defendant,  by  which  the  intrinsic  value  of  the  premises  was  in- 
jured. Walker  v.  Hitchcock,  19  Vt.  634.  The  plaintiff  was  en- 
titled to  damages  from  the  time  of  ouster  laid  in  the  declaration, 
to  the  time  of  trial.  CongH  Society  in  Newport  v.  Walker,  18  Vt. 
600.  When  damages  are  laid  in  a  declaration  as  having  occurred 
between  two  dates  or  times,  the  plaintiff  is  not  entitled  to  go  back 
of  the  first  one,  to  recover  damages  resulting  before  that  time. 

It  was  error  to  allow  the  plaintiff  to  recover  damages  for  the 
mesne  profits  of  the  premises  between  September  6,  1866,  and 
the  time  of  trial.  It  should  have  been  between  June  1st,  1871, 
and  the  time  of  trial. 

The  amendment  allowed  by  the  court,  injected  into  the  declara- 
tion, if  it  had  any  effect,  a  count  for  trespass  quare  clau%um,  and 
is  not  allowable. 

Edgerton  ^  Nicholson,  for  the  plaintiff. 

Where,  in  a  deed,  the  land  conveyed  is  identified  as  the  same 
premises  described  in  some  former  deed,  it  will  include  aU  the' 
land  described  in  such  former  deed,  unless  the  grant  contains  an 
express  reservation,  or  words  limiting  it  to  a  conveyance  of  a 
part  only.  2  Washb.  Real  Prop.  684  ;  Allen  v.  Bates,  6  Pick. 
460  ;  Foss  v.  Crisp,  20  Pick.  131.  There  is  no  such  reservation 
or  words  of  limitation  in  the  deed  from  Lapham  to  Lippett ;  but, 
on  the  contrary,  the  words,  'Apiece  or  pieces,^^  show  conclusively 
that  Lapham  «meant  to  convey  both  pieces  of  land  described  in 
Warner's  deed  to  him.  It  is  conceded  that  the  second  parcel  of 
land  described  in  Warner's  deed  to  Lapham,  is  the  same  land  now 
in  controversy.  The  court,  therefore,  we  think,  very  properly 
ruled  that  the  "  piece  or  pieces"  of  land  referred  to  in  Lapbam's 
deed  to  Lippett,  were  clearly  identified  by  the  language  of  the 
instrument  itself,  as  including  the  land  in  dispute.  This  con- 
struction is  aided  and  rendered  certain  by  the  evidence  introduced 
by  the  defendant  himself. 
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The  granting  of  an  amendment  at  any  stage  of  the  trial,  by  the 
addition  of  what  would  have  been  an  admissible  allegation  if  incor- 
porated into  the  declaration  originally,  is  always  a  matter  of  dis- 
cretion with  the  court,  and  is  not  the  ground  of  exception.  In 
this  case,  the  court  acted  with  great  caution,  and  permitted  the 
amendment,  only  upon  defendant's  assurance  that  it  could  work  no 
prejudice  to  the  defence. 

The  defendant  claims  that  the  plaintiff  should  recover  only  from 
the  time  of  the  ouster  as  laid  in  the  declaration,  to  the  time  of 
trial.  To  this  it  is  answered,  that  in  this  action,  as  in  other  per- 
sonal actions  to  recover  damages,  an  allegation  of  time  is  neither 
material  or  traversable :  and  the  plaintiff  may  prove  any  other 
day  or  time  than  that  alleged,  within  the  period  of  the  statute  of 
limitations,  and  it  would  not  constitute  a  variance.  1  Chit.  PL 
256,257,  258,  614;  2  Steph.  N.  P.  1495 ;  2  Stark.  Ev.  544; 
Dodwell  V.  GM9,  2  0.  &  P.  615  ;  8  Steph.  N.  P.  2689. 

We  insist  that  in  this  state,  the  plaintiff  in  an  action  of  eject- 
ment, is  not  limited  to  the  recovery  of  me9ne  profits,  in  the  res- 
tricted sense  of  that  term.  The  statute  is  sufficiently  comprehen- 
sive to  warrant  a  broader  basis  of  recovery ;  is  obviously  intended 
to  supersede  the  common  law  action  for  me^ne  profits,  as  adopted 
in  England,  and  thus  avoid  circuity  of  action ;  and  the  remedy 
it  is  intended  to  afford,  is  precisely  co-extensive  with  that  afforded 
at  common  law  by  the  two  actions  of  ejectment  and  trespass  for 
me^ne  profits.  As  to  the  nature  and  extent  of  the  recovery  in 
the  action  of  trespass  for  mesne  profits,  it  is  laid  down  that  '^  if 
any  particular  waste  or  injury  to  the  premises  was  committed  by 
Uie  defendant,  the  same  should  be  stated  specially.  «  «  «  in 
estimating  the  damages,  the  jury  are  not  confined  to  the  mere  rent 
or  annual  value  of  the  premises,  but  may  give  such  extra  dama- 
ges as  they  may  think  the  circumstances  of  the  case  demand  ;  and 
the  costs  of  the  action  of  ejectment  are  recoverable  as  part  of 
the  damages."  1  Chit.  PI.  193,  195,  196  ;  2  Chit.  PL,  871,  and 
see  precedent,  p.  866  ;  Walker  v.  Hitchcock^  19  Vt.  684  ;  2  Stark. 
Ev.  544,  notes  f,  g,  h,  i,  k ;  Buller  N.  P.  87,  89 ;  2  Wils.  121 ; 
2  Rol.  Abr.  Title,  Trespass  by  Relation ;  Aalin  v.  Parkin^  2  Burr. 
665,  668  ;  2  Steph.  N.  P.  1498,  4,  5  ;  Strong  v.  Garfield,  10  Vt. 
67 
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502.  The  form  given  in  the  statute,  of  a  declaration  in  ejectment, 
i^  not  the  conclusive  test  of  what  is  permissible  in  such  a  declara- 
tion, in  a  special  case  like  the  present.  In  this,  as  in  all  other 
forms  prescribed,  it  is  to  be  used  and  adopted  "  as  near  as  circum- 
stances will  admit.''     Gen.  Sts.  739. 

By  the  charge  of  the  court,  the  jury  were  limited  in  their  as- 
sessment of  damages  to  a  period  of  time  accruing  after  the  actual 
ouster,  as  proved  upon  the  trial.  Under  this  limitation,  no  injus- 
tice was  done  to  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  It  was  conceded  on  trial,  that  the  land  in  contro- 
versy was  embraced  in  the  deed  from  Oliver  Warner  to  Jesse 
Lapham,  of  March  31, 1838.  In  this  deed  the  land  was  described  by 
metes  and  bounds,  and  courses  and  distances,  and  no  mention  was 
made  of  its  having  been,  or  then  being,  in  the  occupation  of  any 
one,  or  of  any  water  privilege  belonging  to  the  same  On  the  3d 
of  December,  1849,  Jesse  Lapham  Executed  a  deed  to  one  Joseph 
Lippett,  of  the  following  described  land  :  '*•  All  the  right,  title, 
interest,  claim,  and  demand  I  have  in  and  unto  one  other  piece 
or  pieces  of  land  deeded  to  me  by  Oliver  "Warner,  31st  day  of 
March,  1838,  upon  which  said  Morrison  formerly  lived  and  occu- 
pied ;  for  more  particular  description,  reference  may  be  had  to 
said  deed  from  Oliver  Warner  to  Jesse  Lapham,  together  with  all 
the  water  privileges  and  appurtenances  therewith  belonging  to 
the  same."  The  plaintiif  succeeded  to  all  the  title  that  Lippett 
acquired  by  this  deed.  The  defendant,  after  introducing  evidence 
tending  to  show  that  there  never  was,  and  never  could  be,  any 
water  privilege  upon  the  piece  of  land  in  controversy,  and  that 
Mr.  Morrison  never  lived  upon  it,  and  that  he  never  had  any  oc- 
cupation of  it,  except  a  temporary  one  of  some  part  of  it,  and 
that  there  was  another  piece  of  land  near  by  which  was  described 
in  the  aforesaid  deed  from  Warner  to  Lapham,  upon  which  Mor- 
rison did  reside  and  occupy,  and  which  had  a  water  privilege 
connected  therewith, — claimed  the  right  to  go  to  the  jury  upon 
the  question  as  to  whether  the  land  in  dispute  was  included  in  the 
deed  to  Lippett. 
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Ib  constniiDg  deeds,  where  another  deed  is  referred  to  for  a 
description  of  the  premises  conveyed,  the  deed  referred  to  is  re- 
garded as  of  the  same  effect  as  if  it  was  copied  into  the  deed 
itself;  and  whatever  is  described  in  it,  will  pass.  2  Washb.  Real 
Prop.  638 ;  Allen  v.  Bates,  6  Pick.  460  ;  Fo8%  v.  Crisp,  20  Pick. 
121.  Under  this  rule,  the  two  descriptions  should  be  considered 
together,  upon  the  question  of  construction.  The  description  in 
the  deed  from  Warner  to  Lapham,  was  by  metes  and  bounds,  and 
courses  and  distances,  and  if  the  words  employed  in  this  descrip- 
tion sufficiently  ascertain  the  premises  intended  to  be  conveyed, 
the  addition  of  things  false  or  mistaken,  will  not  frustrate  the 
grant.     Broom.  Leg.  Max.  498. 

In  the  case  of  a  lease  of  a  portion  of  a  park,  described  as 
being  in  the  occupation  of  S.,  and  lying  within  certain  specified 
abuttals,  with  all  houses,  <&c.,  belonging  thereto,  and  which  are 
now  in  the  occupation  of  S., — it  was  held  that  a  bouse  situated 
within  the  abuttals,  but  not  in  the  occupation  of  S.,  would  pass. 
Doe  d.  Smith  v.  Q-alhway,  5  B.  &  Ad.  43.  The  cases  cited  by 
defendant,  of  Mitchell  et  al.  v.  Stevens,  1  Aik.  16,  and  Hodges  v. 
Strang^  10  Vt.  446,  lay  down  the  rule  that,  whether  or  not  par- 
ticular premises  are  included  in  the  description  in  a  deed,  is  a 
question  for  the  jury.  Such  an  issue  cannot  be  determined  by  an 
inspection  of  the  deeds,  and  hence  it  must  be  treated  and  tried 
like  any  other  disputed  question  of  fact.  Here  the  question 
whether  the  premise?  described  in  the  plaintiff's  declaration,  were 
the  same  premises  described  in  the  deeds  under  which  she  claimed 
title^  depended  upon  the  construction  to  be  given  to  those  deeds ; 
and  the  construction  of  deeds,  and  their  legal  effect,  is  always  a 
question  of  law.  Strang  v.  Hodges,  10  Vt.  247  ;  JExrs.  of  Stevens 
V.  HoUister,  18  Vt.  294. 

In  England,  the  right  to  the  land  only,  is  determined  in  the 
action  of  ejectment ;  and  when  the  right  of  the  claimant  has  been 
established,  he  has  his  action  of  trespass  to  recover  for  the  mesne 
profits ;  and  in  that  action,  the  damages  are  not  limited  to  the 
profits  that  might  have  been  made  from  the  iise  of  the  premises 
recovered ;  but  the  owner  may  be  compensated  for  such  consequen- 
tial damages  as  have  resulted  from  the  acts  of  the  defendant  while 
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in  the  wrongfal  occupation  of  the  premises.  Adams  Eject.  337. 
In  G-oodale  v.  Tomh9^  3  Wils.  118,  GtOULD,  J.,  says :  "  I  have 
known  four  times  the  value  of  the  mesne  profits  given  by  a  jury 
in  this  sort  of  action  of  trespass ;  if  it  were  not  to  be  so,  some- 
times complete  justice  could  not  be  done  to  the  party  injured ;" 
and  where  the  costs  in  the  ejectment  suit  have  been  taxed,  the 
plaintifT  may  recover  them  with  the  meine  profits,  as  damages. 
Doe  V.  DavU,  1  Esp.  368 ;  Aslin  v.  Parkin,  2  Burr.  665,  668. 
But  to  entitle  the  party  to  recover  such  special  damages,  they 
must  be  alleged  in  the  declaration.  2  Steph.  N.  P.  1494  ;  Dunn 
V.  Large,  3  Doug.  336. 

Our  statute  provides  that  in  every  action  of  ejectment,  if  judg- 
ment be  rendered  for  the  plaintiff,  he  shall  recover  as  well  his  dam- 
ages  as  the  seisiu  and  possession  of  the  premises.    The  intention 
of  the  legislature  seems  to  have  been,  to  avoid  circuity  of  action, 
and  to  make  the  remedy  of  the  plaintiff  in  ejectment,  co-extensive 
with  the  remedy  given  by  the  action  of  trespass  for  mesne  profits 
in  England.     As  far  as  mesne  profits  are  concerned,  this  court  has 
given  that  construction  to  our  statute,  and  held  that  they  could 
only  be  recovered  in  the  action  of  ejectment.     Strong  v.  Garfield, 
10  Vt.  602  ;  Walker  v.  Hitchcock,  19  Vt.  634.     And  in  the  case 
last  cited,  it  was  determined  that  a  recovery  for  the  mesne  profits 
in  ejectment,  was  not  a  bar  to  an  action  of  trespass  quare  elausum 
for  entering  upon  the  same  premises,  and  injuring  and  destroying 
property  attached  thereto.     The  form  of  the  declaration  in  the 
ejectment  suit  between  the  parties  in  that  case,  was  the  one  given 
by  statute,  and  the  court  say  that  under  such  a  declaration,  the 
plaintiff  should  not  be  allowed  to  give  in  evidence  such  acts  of 
trespass  as  arose  from  the  wanton  misconduct  of  the  defendant 
But  where  claims  for  damages  done  to  the  premises  by  the  defend- 
ant while  in  wrongful  possession,  are  properly  alleged  in  the  dec- 
laration, we  think  they  may  be  recovered  for  in  the  action  of 
ejectment.     It  can  be  no  hardship  to  a  defendant  to  have  such 
claims  thus  adjudicated,  for  he  has  the  same  notice,  and  is  enti- 
tled to  the  same  defences,  as  if  a  separate  suit  was  brought  to 
recover  them.    This  view  harmonizes  with  what  has  been  said  as 
to  the  intent  of  the  statute ;  so  there  was  no  error  in  the  riding 
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of  the  court  upon  the  subject  of  damages,  if  the  amendment  to 
the  declaration  was  properly  permitted  to  be  made.  It  being  ad- 
mitted that  the  damages  claimed  bj  the  amendment  can  be  recov- 
ered in  this  action,  the  rule  adopted  in  Carpenter  v.  Q-ookin^  2 
Yt.  495,  and  which  has  since  been  followed,  does  not  apply.  It 
neither  changed  the  form  of  action,  nor  introduced  a  new  cause 
of  action.  The  cause  of  action  remained  the  same  after  the 
amendment  as  before,  and  the  granting  the  motion  rested  in  the 
discretion  of  the  court,  and  is  not  reviewable  here.  If  it  was 
reviewable,  the  abundant  and  commendable  caution  of  the  court, 
precludes  all  claim  that  its  discretion  was  improperly  exercised. 
There  was  no  error  in  the  charge  as  to  the  time  covered  by  the 
declaration  for  which  the  jury  might  assess  damages.  The  general 
rule  in  an  action  for  ineBne  profits  is,  that  the  plaintiff  may  re- 
cover the  annual  value  of  the  land  from  the  time  of  the  accruing 
of  his  title.  Sedgw.  Dam.  123.  And  the  time  stated,  as  far  as  it 
refers  to  the  claims  for  damage  alleged  in  the  amendment,  is  not 
material.  ; 

Judgment  affirmed. 


T.  &  W.  Miller  v.  Henry  G.  Lapham,  Wellington  Ketcham, 

AND  John  J.  Williams. 

[S.  C.  44  Vt.  416.] 

Water  Privilege,     Mills  and  Mill  Owners.     Practice. 

a  miU  owner  who  haa  a  restricted  right  to  the  use  of  the  water  of  a  stream  as  against 
other  mill  owners  on  the  same  stream,  is  not  bound  to  take  and  use  the  water  as  it 
was  taken  and  used  at  the  time  the  right  was  oreated ;  bnt  he  may  take  and  use  it  in 
any  reasonable  manner  that  will  not  be  worse  fbr  sooh  other  owners,  than  it  wonld  be 
if  taken  and  nsed  as  formerly.  And  if  In  so  doing,  be  destroy  the  measure  and  gauge 
of  his  restriotiye  right,  such  other  owners  do  not  thereby  lose  their  rights;  but  he 
mnst  establish  his  right  by  snch  evidence  as  he  can  obtain,  and  is  situated  as  he  would 
be  if  the  means  of  measuring  his  right  were  destroyed  by  time  or  Hoods. 

It  was  ketd  that  the  eyidenoe  in  (bis  ease,  q,  v.,  ttndtd  to  show  that  R.,  the  lessee  of  the 
defendants'  grist-mill,  wrongfhlly  used  the  water  of  a  stream  to  the  injury  of  the  para- 
mount right  of  the  plaintiffs*  paper-mill,  with  the  authority  of  the  del<endants.  and 
that  the  question  of  such  authority  was,  therefore,  properly  submitted  to  the  Jury. 
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Case,  for  the  diversion  of  water  from  the  plaintiffs'  paper-mill. 
Plea,  the  general  issue,  and  trial  by  jury,  September  term,  1873, 
Wheeler,  J.,  presiding. 

It  appeared  that  the  piaintiflfs'  paper-mill  was  situate  in  Fair- 
haven,  on  the  south  side  of  Oastleton  River,  and  that  on  the  north 
side  of  said  river  were  a  grist-mill  and  a  saw-mill ;  that  the  water 
to  supply  thesp  several  mills,  was  taken  from  a  common  dam 
across  the  river — ^tJie  water  for  the  paper-mill  being  conducted  to 
it  by  means  of  a  flume  of  its  own,  connecting  with  the  south  end 
of  the  dam,  and  the  water  for  the  grist-mill  being  conducted  to  it 
by  means  of  a  flume  of  its  own,  connecting  with  the  north  end  of 
the  dam,  and  that  such  had  been  the  respective  arrangements  ever 
since  the  earliest  recollection  of  any  witness,  extending  back  for 
more  than  fifty  years. 

The  plaintiffs'  evidence  tended  to  show  that  on  the  29th  of 
July,  1867,  the  defendants  were  the  owners  of  the  grist-mill  and 
privilege,  and  that  they  then  erected  a  slate-mill  for  the  sawing  and 
manufacture  of  slate,  having  one  wheel  for  its  use,  and  took  the 
water  for  such  wheel  from  the  grist-mill  flume,  and  run  such  slate- 
mill  by  itself,  and  sometimes  while  the  grist-mill  was  running,  or 
a  part  of  the  wheels  thereof,  more  or  less,  from  the  first  day  of 
August,  1867,  to  the  commencen\ent  of  this  suit,  January  13th, 
1868 ;  and  it  was  for  such  use  of  the  water  by  the  defendants 
during  this  period,  causing,  as  the  plaintiffs  claimed,  a  diversion 
from  the  paper-mill  of  the  water  belonging  to  it  and  necessary  for 
its  use,  that  the  piaintiflfs  claimed  to  recover.  The  plaintiffs  did 
not  claim  to  recover  for  any  use  of  the  water  by  the  defendants, 
except  in  low  water,  when  the  water  of  the  river  did  not  run  over 
the  dam ;  nor  for  such  use,  at  any  time  when  the  motion  of  the 
paper-mill  wheel  was  not  impeded  thereby. 

Matthew  Lyon  was  originally  the  owner  of  the  lands  on  both 
sides  of  said  river  at  this  point,  and  of  the  bed  of  the  streanoi,  and 
the  entire  water  privilege ;  and  he  originally  built  the  paper-mill, 
the  grist-mill,  and  the  saw-mill. 

A  deed  from  Matthew  Lyon  to  Smith  and  Huffman,  dated  July 
20,  1795,,  of  the  grist-mill  and  saw-mill,  was  introduced  in  evi- 
dence ;  also,  sundry  other  deeds,  the  last  dated  August  6, 1796, 
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ooQveyiDg  back  to  Lyon  the  grist-mill  and  saw-mill ;  also,  the  deed 
of  Matthew  Lyon  to  Solomon  Cleveland,  dated  August  17,  1796, 
of  one  half  of  the  grist-mill  and  saw-mill ;  the  deed  of  Matthew 
Lyon  to  Nathaniel  Dickinson,  dated  September  26, 1799,  of  the 
other  half  of  the  grist-mill  and  saw-mill ;  sundry  deeds  bring- 
ing the  title  of  the  grist-mill  and  the  saw-mill  to.  Salmon  Norton, 
April  8, 1804  ;  Salmon  Norton's  deed  to  Josiah  Quinton,  dated 
November  10,  1807,  of  the  grist-mill ;  and  sundry  deeds  bringing 
the  title  of  the  grist-mill  to  the  defendants,  April  10,  1867  ;  also, 
Matthew  Lyon's  deed  to  Josiah  Norton,  of  the  paper-mill,  dated 
September,  25, 1799 ;  deed,  Salmon  Norton,  son  and  heir  of  Jo- 
siah Norton,  to  Alexander  Donahue,  dated  July  30th,  1804,  of 
the  paper-mill,  ^^  with  all  the  privileges  and  appurtenances  there- 
unto belonging,  with  all  the  rights  and  privileges  on  the  falls 
where  the  paper-mill  stands,  reserving  to  myself  the  grist  and 
saw-mill  thereon  standing,  with  all  the  privileges  thereunto  be- 
longing;" and  sundry  deeds  conveying  such  title  of  Donahue 
down  to  the  plaintiffs.  These  several  deeds  are  referred  to  and 
construed  in  the  report  of  this  case  in  44  Vt.  416,  q.  v. 

March  29, 1838,  Sproat  &  Safford,  who  then  owned  the  paper- 
mill  and  right  in  the  plaintiffs'  chain  of  title,  conveyed  by  deed  to 
H.  k  H.  Howard,  *^  the  right  and  privilege  of  drawing  water 
from  the  paper-mill  dam,  sufficient  to  carry  a  bark-mill  which  may 
be  erected  by  said  H.  &  H.  Howard,  whenever  the  water  of  said 
dam  shall  be  running  to  waste  over  the  said  dam ;  and  whenever 
by  so  doing,  they,  the  said  H.  &  H.  Howard,  shall  not  in  any- 
wise injure  or  affect  the  operation  of  the  paper-mill,  grist-mill,  or 
saw-mill  now  standing  on  the  falls."  This  title  passed  to  the  de- 
fendants by  the  deeds  of  the*  grist-mill  right. 

The  plaintiff  gave  farther  evidence  tending  to  prove  that  in 
1859,  Howard,  the  owner  of  the  grist-mill  deepened  that  part  of 
the  channel  in  the  pond  leading  to  his  flume,  by  blasting  out  rocks, 
by  means  of  which  more  of  the  water  was  conducted  to  the  grist- 
mill, and  away  from  the  paper-mill,  than  had  ever  before  been 
accustomed  to  flow  to  the  grist  mill,  whereby  the  channel  was 
much  changed,  so  that  thereafter  the  grist-mill  could  draw  the 
water,  and  run  as  long  as  the  paper-mill  could  run  to  advantage  ; 
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while  previously,  the  channel  had  been  such  that  the  paper-mill 
could  draw  the  water  away  from  the  grist  mill ;  that  Howard  at 
the  same  time  took  out  one  large  tub  wheel  carrying  the  grist- 
mill, and  substituted  therefor  four  iron  wheels,  called  Tyler 
wheels,  which  required  and  used  much  more  water  for  the  run- 
ning of  the  grist-mill,  than  had  before  been  required  or  used,  and 
that  these  same  arrangements  were  in  use  during  the  time  of  the 
injury  complained  of;  that  during  that  time,  the  water  of  the 
stream  was  very  low,  and  that  the  defendants  ran  their  slate-mill 
both  night  and  day,  and  that  the  grist-mill  was  run  during  the 
day  time,  and  sometimes  during  the  night,  sometimes  a  part  only, 
and  at  other  times  all  the  wheels  of  the  grist-mill,  while  the  slate- 
mill  was  also  running,  and  that  during  that  time  the  grist-mill 
and  slate-mill  used  much  more  water  than  the  paper-mill  did,  the 
full  discharge  of  the  paper-mill  wheels  being  1,799  feet,  of  the 
grist-mill  wheels  8,240  feet,  and  of  the  slate-mill,  900  feet ;  that 
the  plaintiffs'  had  help  and  material,  except  straw,  and  that 
farmers  about  there  had  straw  that  they  could  have  bought,  with 
which  they  could  have  made  paper  if  they  could  have  had  water, 
and  during  all  this  time  were  running,  and  attempting  to  run, 
both  night  and  day,  their  paper-mill  in  the  manufacture  of  paper, 
but  that  they  were  often  obliged  to  stop  their  works  from  time  to 
time,  at  all  hours  of  the  day,  amounting  in  the  whole  to  from  one 
quarter  to  one  half  the  time,  for  want  of  water  to  run  them  ;  and 
that  for  like  reason,  the  motion  of  their  mill  when  running,  was 
slow,  irregular,  and  interrupted,  all  occasioned  by  such  excessive 
use  of  the  water  by  the  grist-mill  and  the  slate-mill,  and  that,  as 
a  consequence,  they  sustained  great  damage  in  the  loss  of  profits 
of  the  paper  which  they  would  otherwise  have  made,  and  in  the 
quality  of  that  which  they  did  make,  and  in  delay  in  getting  the 
same  to  market. 

The  defendants'  evidence  tended  to  prove  that  the  work  so 
done  by  Howard  in  1859,  did  not  have  the  effect  to  draw  the 
water  of  the  stream  away  from  the  paper-mill,  and  that  the  four 
wheels  put  in  by  him,  required  and  used  less  water  than  had  been 
before  required  and  used ;  that  the  slate-mill  was  not  used  at  any 
time  when  all  the  wheels  of  the  grist-mill  were  running,  but  that 
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wbenever  the  slate-mill  was  runniDg,  the  water  was  shut  oflf  from 
the  ^st-mill  wheels,  to  an  amount  fully  equivalent  to  the  amount 
used  by  the  slate-mill  wheel ;  and  that  from  12  o'clock  at  noon 
to  12  o'clock  at  night,  the  slate  mill  or  the  grist-mill  did  not  run, 
nor  was  any  water  used,  unless  the  water  of  the  stream  was  then 
running  over  the  dam.  The  defendants'  evidence,  uncontradicted 
in  this  respect,  further  tended  to  show,  that  on  the  10th  of  Octo- 
ber, 1863,  the  title  to  the  grist-mill  and  its  privileges,  and  bark- 
mill  privilege,  became  vested  in  the  defendant  Ketcham  and  one 
Capen ;  that  previous  to  the  purchase  of  any  interest  therein  by 
the  defendants  Williams  and  Lapham,  Capen  leased  his  share  of 
the  grist-mill  to  one  Beed,  to  run  until  April  1st,  1868 ;  that  afler 
Williams  and  Lapham  purchased  their  interest.  Reed  continued 
in  occupation  of  the  gristrmill,  and  rented  the  rest  of  it  of  the  de- 
fendants, under  provisions  in  regard  to  water,  that  while  the  de- 
fendants were  running  the  slate-mill  wheel  at  any  time,  Reed 
should  shut  down  one  of  the  grist-mill  wheels,  and  that  at  no  time 
should  Reed  use  the  full  power  of  the  grist-mill  when  the  slate- 
mill  was  running,  unless  the  water  was  running  over  the  dam ; 
that  tKese  provisions  were  made  by  the  defendants  in  renting  the 
grist-mill  to  Reed,  and  that  they  charged  him  less  rent  for  the 
grist>mill,  on  account  of  running  the  slate-mill  wheel  under  the 
grist-mill  privilege.  It  appeared  that  Reed  paid  the  rent  of  the 
grist-mill  to  the  defendants,  for  the  time  that  he  occupied  under 
them,  and  that  this  rent  for  the  year,  covering  the  period  of  time 
complained  of  in  this  suit,  was  nine  hundred  dollars,  and  that 
the  defendants  deducted  twenty-five  dollars  from  his  rent,  on  ac- 
count of  his  shutting  down  the  grist-mill  wheels  for  the  slate-mill 
to  run.  The  testimony  tending  to  show  this,  was  given  by  the 
defendant  Williams  in  a  deposition ;  and  in  it  he  further  testified, 
that  they  claimed  that  they  had  a  right  of  the  water  from  12 
o'clock  at  night  to  12  o'clock  at  noon,  and  so  used  it,  but  used 
less  than  half  gate  in  running  their  slate-mill ;  that  the  deceased 
plaintiff,  William  Miller,  came  to  him  and  told  him  that  the  de- 
fendants had  no  right  to  run  the  slate-mill  wheel  under  the  tan- 
nery privilege,  and  that  he  replied,  that  to  avoid  any  trouble  or  any 
law-suit  in  the  matter,  they  had  made  provisions  to  run  under  the 
68 
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grist-mill  privilege.     The  plaintiffs'  testimony  tended  to  show, 
that  at  the  time  when  the  defendants  were  claiming  the  right  to 
run  from  midnight  to  noon,  the  plaintiffs  claimed  the  right  to  the 
water  at  all  hours  of  the  day.     The  defendants'  evidence  tended 
to  show  that  the  slate-mill  when  running  alone,  took  much  less 
water  than  the  grist-mill  right,  and  that  whenever  the  slate-mill 
was  running  at  the  same  time  with  the  grist-mill,  the  water  was 
shut  off  from  part  of  the  wheels  of  the  grist-mill,  to  an  amount 
fully  equal  to  the  amount  used  by  the  slate-mill,  according  to  the 
arrangement  between  the  defendants  and  said  Reed,  as  stated, 
and  that  the  amount  used  in  such  case  by  both  mills,  was  within 
said  grist-mill  right,  and  did  not  injure  the  motion  of  said  paper- 
mill  from  noon  to  midnight,  and  that  the  amount  of  water  so  used, 
was  at  no  time  in  excess  of  said  grist-mill  right.     The  defendants' 
evidence  further  tended  to  show,  that  during  a  part  of  the  time 
named  in  the  plaintiffs'  declaration,  during  which  they  claimed 
damages,  the  slate-mill  was  not  running,  but  the  grist-mill  was 
running.     The  plaintiffs  further  introduced  evidence  tending  to 
contradict  the  times,  manner,  and  extent  to  which  said  mills  were 
run,  and  the  amount  of  water  used,  and  the  effect  of  such  tise  on 
the  plaintiffs'  mill ;  and  tending  to  prove  that  no  such  agreement 
as  claimed  by  the  defendants  between  them  and  Reed,  relative  to 
the  partial  stopping  of  the  grist-mill,  was  observed  in  the  running 
of  the  mills,  but  that  the  slate-mill  and  grist-mill  were  both  run- 
ning together  a  large  share  of  the  time,  by  day  and  by  nighty  in- 
discriminately, and  the  use  of  the  paper-mill  thereby  greatly  im- 
peded, and  often  entirely  stopped,  during  the  period  covered  by 
the  declaration,  and  that  the  defendants  fully  understood  the  man- 
ner of  Reed's  running.     There  was  no  evidence  that  they  in  any 
way  ever  objected  thereto. 

There  was  no  evidence  of  any  authority  given  to  Reed  to  use 
any  more  water  in  the  running  of  the  grist-mill,  than  the  proper 
right  belonging  to  it,  except  such,  if  any,  as  arises  upon  the  facts 
and  evidence  as  stated. 

In  the  opening  of  the  case,  the  plaintiff,  T.  Miller,  introduced 
himself  as  a  witness,  and  after  he  had  testified  fully  as  to  how  the 
paper-mill  had  been  affected  by  the  running  of  the  grist-mill  and 
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the  slatc-mill,  was  inquired  of  on  cross-examination,  for  what  he 
claimed  damages,  and  answered,  that  he  thought  the  grist-mill 
had  trespassed  upon  him  when  it  started  up,  but  he  had  not  sued 
for  that ;  that  it  was  for  the  use  of  the  water  by  the  slate-mill 
wheel  that  he  claimed  damages,  and  that  he  claimed  no  damages 
for  the  use  by  the  grist-mill.  It  appeared  that  the  claim  sought 
to  be  enforced  in  this  action,  had  been  assigned  for  the  benefit 
of  the  creditors  of  the  plaintiffs,  and  that  this  suit  was  being  pros- 
ecuted by  the  assignee,  and  full  damages  were  claimed  for  the 
whole  injury,  upon  all  the  evidence  in  the  case.  The  defendants' 
eridence,  uncontradicted  in  this  respect,  tended  to  show  that  as  far 
back  as  any  living  memory,  the  water  for  carrying  the  paper-mill 
was  taken  out  down  at  the  bottom  of  the  pond,  into  a  flume  set 
into  the  dam,  and  passed  from  the  bottom  of  the  flume  upon  a  tub 
wheel  or  wheels  which  were  set  about  15  feet  below  the  top  of 
the  dam ;  that  these  wheels  were  afterwards  changed  for  iron 
turbine  wheels,  called  Tyler  wheels,  receiving  the  water  at  the 
same  level,  one  of  which  remained  there  and  carried  the  paper- 
machine  during  the  time  named  in  the  declaration  ;  that  additional 
cugiues  and  other  machinery  had  been  added  to  the  paper-mill  by 
the  plaintiffs,  before  the  injuries  complained  of,  requiring  an  in- 
crease of  from  23  to  46  horse  power  to  carry  the  mill ;  that  they 
had  before  the  injuries  complained  of,  substituted  for  all  the 
former  Tyler  wheels,  except  the  one  for  carrying  the  paper-ma- 
chine, what  is  called  a  wooden  pitch-back  wheel,  which  was  elevated 
from  the  former  level  so  as  to  take  the  water  by  a  gate  one  foot 
below  the  top  of  the  dam,  and  to  strike  the  buckets  of  the  wheel 
at  *'  10  o'clock."  Also,  that  the  wheels  of  the  gristmill  and  of 
the  slate-mill,  took  the  water  from  the  bottom  of  their  flume,  at 
about  14  feet  below  the  t-  p  of  the  dam,  which  was  level  along  the 
top,  but  that  the  head  was  somewhat  less  than  that  of  the  former 
paper  mill  wheels,  so  that  by  draining  the  pond,  the  water  would 
flow  into  the  paper-mill  flume  after  it  ceased  to  flow  into  the  grist- 
mill flume ;  that  the  depth  of  water  in  the  pond  in  front  of  the 
paper-mill  flume,  and  where  it  entered  that  flume,  was  five  feet 
and  eight  inches  from  the  top  of  the  dam,  and  that  the  depth  of 
waier  in  the  pond  in  front  of  the  grist-mill  flume,  and  where  it 
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entered  that  flume,  was  four  feet  and  one  inch  from  the  top  of  the 
dam.  Also,  that  said  pitch-back  wheel  required  more  water  to 
carry  the  paper-mill,  than  the  former  wheels  required.  These 
last  statements  were  contradicted  bj  the  plaintiffs'  evidence,  as 
stated  below. 

The  plaintifl^s'  evidence  tended  to  show  ihat  the  pitch-back 
wheel  was  an  advantageous  one  to  use  for  the  purposes  of  the 
paper-mill,  with  the  water-power  at  that  place  ;  that  it  was  eco- 
nomical of  water,  and  required  much  less-  water  to  carry  the  pa- 
per-mill than  the  former  wheels  that  had  been  in  use  for  that 
purpose  ;  that  it  was  a  good  wheel  to  use  when  there  was  but  lit- 
tle water  in  the  stream,  because  it  would  save  water ;  that  it 
drew  water  at  about  eighteen  inches  head,  with  a  full  pond,  and 
could  not  be  run  without  a  pond  full  up  to  within  about  that  dis- 
tance below  the  top  of  the  dam,  and  could  not  be  used  with  suc- 
cess against  the  wheels  that  drew  the  water  at  so  much  lower 
level  on  the  grist-mill  side,  when  the  water  was  low  in  the  stream, 
and  those  wheels  were  used  so  as  to  draw  down  the  water  in  the 
pond  to  about  or  below  the  level  at  which  that  wheel  could  draw 
water. 

The  plaintiffs'  counsel  claimed,  and  argued  to  the  jury,  that  the 
plaintiffs  were  entitled  to  recover  for  all  the  damages  which  they 
had  sustained  by  the  use  of  water  in  excess  of  the  ancient  grist- 
mill right,  as  defined  by  the  court,  whether  used  by  the  slate-mill 
alone^  the  grist-mill  alone,  or  by  both  running  together. 

The  defendants'  counsel  claimed,  that  upon  the  evidence,  the 
plaintiffs  were  not  entitled  to  recover  for  any  such  excess  of  use 
of  water  by  the  grist-mill,  when  that  was  runuing  alone.  Also, 
that  upon  the  evidence,  the  plaintiffs  could  not  recover  upon  the 
second  count  of  the  declaration ;  and  requested  the  court  so  to 
rule  and  instruct  the  jury. 

The  defendants  further  requested  the  court  to  rule  and  charge, 
that  if  the  jury  should  find  that  the  paper-mill  would  not  have 
been  injured  in  its  motion,  if  the  plaintiffs  had  not  raised  their 
wheel  from  the  former  level,  then  they  could  not  recover  for  such 
injury  ;  and  that,  upon  the  evidence,  the  plaintiffs,  by  the  employ- 
ment of  their  pitch-back  wheel,  and  the  taking  of  the  water  within 
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one  foot  of  the  top  of  the  dam,  had  destroyed  the  gauge  and 
measure  of  their  restrictive  right  as  against  the  grist-inill  privilege, 
and  could  not  recover  by  proof,  simply,  that  the  use  of  water  by 
the  defendants,  injured  the  paper-mill  in  its  motion  from  noon  to 
midnight. 

Upon  inquiry  by  the  court,  the  defendants'  counsel  stated  that 
no  claim  was  made  that  there  was  any  variance  between  the  proof 
and  the  second  count,  and  that  they  made  no  question  on  that 
ground. 

The  court  declined  to  rule  and  charge  as  requested,  but  upon 
the  questions  so  raised,  and  as  to  these  parts  of  the  case,  ruled 
and  charged  in  substance  as  follows  :  that  the  plaintiffs  weie  not 
entitled  to  recover  for  anything  done  at  any  time  when  the  pond 
was  kept  full  of  water  ;  that  in  low  water,  that  is,  when  the  water 
of  the  pond  was  not  running  over  the  dam,  the  plaintiffs  had  a 
right  to  all  the  water  of  the  stream,  except  what  belonged  to  the 
grist-mill  right ;  that  the  grist-mill  right  was  the  right  to  draw  as 
much  water  as  was  necessary  to  operate  the  grist-mill  as  it  was 
constructed  and  accustomed  to  be  used  July  30, 1804,  as  the  water 
was  then  taken  from  the  dam  to  run  the  wheels  and  runs  of  stones 

m 

then  in  use,  from  12  o'clock  at  night  to  noon  each  day,  in  a  con- 
tinuous flow,  and  during  the  remainder  of  each  day,  what  would 
be  left  of  the  same  right,  after  yielding  to  the  plaintiffs  for  the  use 
of  the  paper-mill,  as  much  water  as  was  necessary  to  operate  the 
paper-mill  as  that  was  constructed  and  accustomed  to  be  used 
July  30,  1804,  as  the  water  was  then  taken  from  the  dam  to  run 
the  wheels  then  in  use  for  that  mill,  in  a  continuous  flow,  in  any 
reasonable  manner  that  would  not  be  worse  for  the  defendants 
than  to  take  and  use  the  water  as  it  was  then  taken  and  used  ; 
that  the  defendants  made  no  question  but  that  they  were  liable, 
and  they  were  to  be  held  liable,  for  all  that  was  done  in  running 
the  slate-mill,  if  any  liability  was  incurred  by  that ;  that  they 
were  also  to  be  held  liable  for  all  of  the  running  of  the  grist-mill  that 
they  authorized  to  be  done,  if  any,  and  no  more  ;  that,  if  at  any  time 
between  August  1,  1867,  and  January  13,  1868,  when  the  pond 
was  not  kept  full,  the  defendants  took,  or  authorized  to  be  taken, 
from  the  plaintiffs,  any  of  the  water  of  the  stream  that  belongs  to 
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the  plaintiffs,  and  did  not  belong  to  the  grist-mill  right,  the  plain- 
tiffs were  entitled  to  recover,  if  not,  that  the  defendants  were 
entitled  to  recover ;  that  the  defendants  were  liable  for  what  Reed 
did,  if  they  authorized  it ;  that  if  they  gave  him  to  understand 
that  he  could  do  what  he  did  do,  with  their  authority,  they  were 
as  much  liable  as  Reed  would  be  ;  but  if  they  did  not  authorize 
it,  and  Reed  went  on  voluntarily,  and  they  knew  nothing  about 
it,  then  they  were  not  liable  for  what  was  done  by  Reed ;  that  if 
the  plaintiffs  lost  anything  by  using  a  wheel  that  was  not  adapted 
to  the  power  that  he  was  entitled  to,  the  defendants  were  not  lia- 
ble for  that  loss.  These  several  propositions,  and  their  applica- 
tion to  the  evidence,  were  explained  to  the  jury. 

To  the  refusal  to  hold  and  charge  as  requested  upon  the  points 
made  by  the  requests  stated,  so  far  as  the  court  did  refuse,  and  to 
the  charge  stated  upon  those  points,  the  defendants  excepted. 
Verdict  for  the  plaintiffs. 

Edc^rton  ^  Nicholson  and  Daniel  Roberts^  for  the  defendants. 

The  plaintiffs  claimed  to  recover,  not  for  a  mere  technical  viola- 
tion of  their  right,  but  for  actual  and  substantial  damages,  and 
recovered  large  damages.  This  case  was  confined  to  such  dam- 
ages as  were  sustained  by  the  plaintiffs,  in  *he  impeding  of  the 
motion  of  the  paper-mill  wheels  by  the  drawing  away  from  it  by 
the  defendants,  of  the  water  of  the  stream  to  which  the  paper-mill 
was  entitled  during  low  water,  that  is,  while  the  water  was  not 
flowing  over  the  dam, — and  for  such  damages  only,  the  verdict 
was  given.  According  to  the  defendants'  evidence,  the  slate-mill 
was  not  running,  but  the  grist-mill  was  running,  during  a  part  of 
the  time  in  wliich  damages  were  claimed.  The  plaintiffs  claimed 
damages  for  this.  It  cannot  be  determined  by  the  verdict,  whether 
these  damages  were  given  for  an  excessive  use  of  the  water  by 
the  slate-mill  alone,  by  the  grist-mill  alone,  or  by  both  mills  when 
running  together.  The  verdict  is  consistent  with  the  hypothesis, 
that  whenever  the  slate-mill  was  running,  either  by  itself  or  with 
the  grist-mill,  both  mills  kept  within  the  proper  grist-mill  right, 
and  that  it  was  only  when  Reed  run  the  gris^mill  by  itself,  that 
anv  damage  accrued  to  the  plaintiffs  by  the  impeding  of  the  paper- 
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mill  wheel.  It  is  therefore  a  material  inquiry,  whether  the  de- 
fendants were  liable  for  such  use  of  the  grist-mill  by  Reed.  The 
request  upon  this  point,  is  based  upon  the  claim  that  there  was  no 
evidence  tending  to  prove  that  the  defendants  participated  in  the 
wrongful  act  of  Reed,  either  personally,  or  by  direction  or  pre- 
tended authority  given  him  ;  and  hence  it  was  error  to  leave  this 
qaestion  of  authority  to  the  jury.  The  two  leases  to  Reed,  made 
him  the  owner  of  the  grist-mill  and  its  privilege  for  the  year,  and 
placed  him  beyond  the  control  of  the  defendants  in  the  use  of  the 
property.  It  was  not  even  possible,  irrespective  of  the  second 
lease,  to  have  controlled  him  in  the  use  of  the  half  which  he  had 
acquired  from  Capen.  Taylor  L.  &  Ten.  §§  178, 175,  178.  The 
right  which  belonged  to  the  grist-mill,  was  set  out  upon  the  public 
records  ;  and  it  cannot  be  claimed  that  the  defendants  leased  any 
greater  right  than  they  had. 

The  charge  as  given  upon  this  point  was  misleading  and  objec- 
tionable. The  word  authorized^  as  used,  is  equivocal  or  unde- 
fined. If  to  authorize^  implies  a  legal  authority,  then,  to  authorize^ 
conveys  a  legal  right.  But  not  to  stick  in  this,  the  judge  did  not 
say,  directed^  licensed^  nor  use  some  like  word  of  specific  meaning, 
as  expressing  a  specific  act  done.  The  nearest  he  comes  in  affirm- 
ative statement  towards  the  definition  of  this  general  term,  is, 
'*  If  the  defendants  gave  Reed  to  understand  that  he  could  do 
what  he  did  do,  with  their  authority^^ — which  makes  it  still  more 
indefinite.  But  when  we  consider  the  negative  of  the  .statement 
—"And  they  knew  nothing  about  it" — it  is  clearly  implied  that 
simple  knowledge  of  what  Reed  was  doing,  was  authorizing  him 
to  do  as  he  did.  With  so  loose  an  instruction,  the  jury  may  have 
believed — for  we  may  well  suppose  that  it  was  so  urged  by  the 
plaintiffs'  counsel — that  the  leasing  of  the  mill  to  Reed,  with  the 
changes  existing  which  Howard  had  made,  affording,  as  claimed, 
a  capacity  for  an  enlarged  use  of  water,  itself  "  authorized"  Reed 
to  use  the  wheels  to  their  full  capacity,  unless  prohibited,  and 
thus  to  increase  the  use ;  also,  that  the  provision  in  the  contract 
with  Reed  in  behalf  of  the  slate-mill,  conveyed  or  implied  such 
authority  ;  also,  that  the  defendants,  after  the  lease,  being  owners 
of  the  property,  had  a  right  to  control  the  use,  and  that  their 
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neglect  to  do  so,  "  authorized"  Reed  to  do  as  be  did.     The  court 
did  not  instruct  the  jury  otherwise. 

As  to  the  defendants'  second  request  in  its  several  branches. 

If  the  rights  of  the  grist-mill  are  to  be  determined  by  the 
condition  of  the]  grist-mill  in  1804,  it  follows  that  the  restriction 
imposed  upon  the  grist-mill  in  behalf  of  the  paper-mill,  must  be 
gauged  by  the  condition  of  the  ]>aper-mill,  its  wheels,  &c.,  as 
they  were  at  the  same  date.  From  noon  to  midnight  of  each  day, 
the  grist-mill  of  1804  was  not  "  to  take  the  water  from  the  paper- 
mill  [of  1804]  to  injure  it  in  its  motion."  Measuring  the  limita- 
tion of  the  grist-mill  right,  with  reference  to  the  state  of  the  pa- 
per-mill as  it  was  in  1804,  the  plain  question  is,  was  the  use  of  the 
water  by  the  defendants,  such  as  to  have  injured  the  paper-mill 
in  its  motion,  as  the  paper-mill  was  in  1804  ?  There  was  strong 
evidence  that  it  was  not.  Hence,  the  defendants  were  entitled  to 
have  the  first  branch  of  this  request  answered  in  the  terms  of  it. 

But  suppose  this  question  admits  of  no  certain  answer,  and  the 
jury  should  say,  "  We  cannot  tell."  This  uncertainty  would  arise 
from  the  fact,  that  the  plaintiffs  had  made  such  changes  in  their 
mill  that  no  intelligent  comparison  could  be  instituted  between 
the  old  and  the  new,  and  between  the  effects  upon  each  by  the 
grist-mill  use  —  the  original  gauge  and  measure  of  the  rightful 
grist-mill  use  being  destroyed.  Then  the  plaintiffs'  case  must  fail, 
for  it  was  their  act  which  destroyed  the  measure,  and  they  cannot 
throw  the  hazard  of  a  wrong  guess  (for  it  would  be  but  a  guess), 
upon  the  defendants.  The  court  should  have  so  ruled,  as  matter 
of  law,  as  requested. 

The  mere  fact,  therefore,  that  "  the  use  of  the  water  by  the 
defendants  did  injure  the  paper-mill  in  its  motion  (that  is,  the 
present  wheel)  from  noon  to  midnight,"  did  not  warrant  a  recov- 
ery;  and  this  branch  of  the  request  should  have  been  answered 
in  the  terms  of  it. 

The  charge  on  these  points.  The  court  charged  in  general  as 
to  the  quantity  of  water  to  which  each  mill  was  entitled — "A* 
much  water  as  was  necessary  to  operate  the  grist-mill ; "  "-i« 
much  water  as  was  necessary  to  operate  the  paper-mill,"  &c. 
But  the  question  was  not  altogether  one  of  quantity,  but  of  adapta- 
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tioa  of  wheels  to  receive  and  use  the  quantity  to  which  each 
was  entitled.      The  court  did  add,  by  way  of  sanction  to  the 
changes  made  by  the  plaintiffs,  that  the  use  of  that  quantity 
might  be  had  by  the  plaintiffs,  *'  in  any  reasonable  manner  that 
would  not  be  worse  for  the  defendants  than  to  take  and  use  the 
water  as  it  was  then  [1804]  taken  and  used."    If  the  defendants 
were  complaining  of  the  mode  in  which  the  plaintiffs  used  the 
water,  it  would  be  pertinent  to  say,  that  the  plaintiffs  were  not 
authorized  to  make  any  change  to  the  damage  of  the  defendants. 
But  the  defendants  are  not  complaining,  nor  did  the  changes  made 
by  the  plaintiffs, "  make  it  worse  for  the  defendants,"  but  rather  the 
better,  to  the  extent  that  the  plaintiffs  disabled  themselves  from 
appropriating  the  water.     Clearly,  this  was  no  sufficient  answer 
to  the  specific  terms  of  our  request.     Again,  the  court  did  charge 
that  the  defendants  were  not  liable  for  any  loss  to  the  plaintiffs, 
occasioned  '^  by  their  using  a  wheel  that  was  not  adapted  to  the 
power  that  they  were  entitled  to."    But  the  plaintiffs'  testimony 
tended  to  show,  that  this  wheel  was  adapted  to  the  power,  if,  as 
they  claimed,  they  had  the  first  right  to  the  water  at  all  hours  of 
the  day,  and  irrespective  of  the  grist-mill  rights ;  but  that  it  was 
a  wheel,  as  set  and  arranged,  which  could  not  be  used  in  certain 
stages  of  the  water,  if  the  grist-mill  was  allowed  any  right  of  use. 
This  charge  does  not  meet  the  point  of  the  difficulty,  by  instruct- 
ing the  jury  that,  in  order  to  a  recovery  for  an  obstruction  to  the 
wheel,  it  must  appear  that  the  wheel  was  so  constructed,  set,  and 
arranged,  that  it  yielded  to  the  grist-mill  all  the  rights  which  be- 
longed to  it,  and  yet  it  was  obstructed.     Now  this  right  of  the 
grist-mill,  was  the  right  to  run  for  twelve  hours  of  the  day,  al- 
though the  paper-mill  should  be  thereby  injured  in  its  motion — a 
right  to  all  the  water  of  the  stream,  to  the  extent  of  the  grist- 
mill's capacity  as  it  was  in  1804 ;  and  the  right,  for  the  other 
twelve  hours  of  the  day,  so  to  use  the  water,  up  to  the  point  of  not 
injuring  the  motion  of  the  paper-mill  of  1804.    This  point  was 
not  defined,  nor  was  ascertainable  by  any  water-mark  indicated 
on  the  rocks  or  the  dam,  or  by  any  depth  of  water  in  the  pond, 
bat  was  a  matter  of  experiment  from  time  to  time,  by  actual  use, 
and  not  of  mensuration.    By  change  of  conditions,  the  plaintiffs 
69 
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have  made  the  experiment  impossible  of  performance,  and  de- 
stroyed the  test  of  the  grist-mill  rights.  This  determinate  test 
was  essential  to  the  defendants,  that  they  might  at  all  times  use 
their  right  up  to  its  full  limit,  without  hazard  of  exceeding  it. 
The  case  shows  that  this  test  was  destroyed  by  the  plaintiffs,  and 
the  charge  of  the  court  on  this  point,  was  no  proper  answer  to 
the  defendants'  specific  request.  Again,  the  court's  charge  as  to 
the  respective  rights  of  the  two  mills,  as  bearing  on  this  point, 
was  positively  erroneous.  It  is  not  true,  that  during  that  half  of 
the  day  when  the  paper-mill  had  the  preference,  the  defendants 
were  bound  to  yield  to  the  paper  mill  "a«  much  water  as  was 
necessary  to  operate  it "  as  it  was  in  1804,  if  the  plaintiffs  had 
disabled  themselves  from  appropriating  it ;  nor,  if  the  changes 
made,  left  the  defendants  in  uncertainty  whether  their  use  of  the 
water  would  have  injured  the  paper-mill  of  1804  in  its  motion. 

C  ff,  Joyce  and  U,  J,  Phelps,  for  the  plaintiffs.  ^ 
This  case  really  presents  upon  the  exceptions  no  question 
whatever  for  the  decision  of  the  court.  It  was  very  fully  consid- 
ered by  this  court  on  a  former  occasion,  and  all  the  rules  of  law 
applicable  to  it,  carefully  and  clearly  laid  down.  44  Vt.  416. 
The  exceptions  brought  up,  so  far  as  reserved  on  trial,  relate 
exclusively  to  the  charge  of  the  court.  The  propositions  of  the 
charge  will  be  found  to  be  in  exact  accordance  with  the  former 
decision  of  this  court,  and  to  be  expressed  with  remarkable 
clearness  and  accuracy.  The  case  shows  that  four  claims,  or  re- 
quests, were  made  by  the  defendants  to  the  court,  in  relation  to 
the  charge  ;  and  it  is  only  to  the  omission  of  the  court  to  comply 
with  these,  so  far  as  they  did  so  omit,  that  exceptions  are  taken. 
1.  That  plaintiffs  were  not  entitled  to  recover  for  any  excess 
of  water  used  by  the  grist-mill  when  running  alone.  As  no 
reason  whatever  was  stated  at  the  trial  in  support  of  this  pix>posi- 
tion,  it  is,  of  course,  impossible  for  the  plaintiffs  now  to  anticipate 
on  what  ground  it  will  be  placed,  if  still  insisted  on.  If  refer- 
ence is  had  to  the  tenancy  of  Reed,  the  point,  if  there  is  any, 
should  have  been  so  explicitly  stated,  that  the  court  could  rule 
intelligently  upon  it,  and  the  other  side  could  understand  it.     Bat 
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the  facts  stated  in  the  case,  leave  no  room  for  objection  to  the 
charge  upon  this  score. 

2.  The  defendants'  next  claim  is,  that  no  recovery  could  be 
had  upon  the  second  count.  What  hidden  snare  is  supposed  to 
lurk  under  this  proposition,  was  not  disclosed,  and  is  not  readily 
to  be  seen.  The  evidence  fully  supports  the  count.  No  question 
of  variance  is  made.  And  it  is  quite  immaterial  whether  a  re- 
covery takes  place  on  one  count  or  both. 

3.  Defendants'  third  point  was,  that  plaintiffs'  damages  were 
in  part  owing  to  the  construction  of  this  wheel.  The  plaintiffs' 
evidence  was  directly  to  the  contrary.  The  court  charged  upon 
this  point,  that  the  plaintiffs'  right  was,  to  use  the  water  "  in  any 
reasonable  manner  to  operate  the  paper  mill,  that  would  not  be 
worse  for  the  defendants  than  to  take  and  use  the  water  as  it  was 
then  [at  the  date  when  defendants'  title  accrued,  July  30,  1804,] 
taken  and  used."  And  that,  '^  if  the  plaintiffs  lost  anything  by 
using  a  wheel  that  was  not  adapted  to  the  power  that  they  were 
entitled  to,  the  defendants  were  not  liable  for  that  loss."  This 
charge  was  clearly  right. 

4.  The  defendants'  last  point  is,  that  the  plaintiffs  cannot  re- 
cover, because,  by  changing  their  wheel  since  1804,  they  have 
destroyed  the  gauge  of  their  right.  This  claim  is  wholly  destitute 
of  foundation  in  fact  or  in  law.  It  is  not  true  that  the  particular 
form  of  wheel  employed  in  the  paper-mill  in  1804,  was  made  by 
any  of  the  deeds,  the  measure  of  the  privilege.  If  it  had  been 
so,  the  privilege  would  not  have  been  lost  by  a  change  of  the 
wheel.  The  use  described  in  a  deed,  is  always  construed  as  a 
mere  measure  of  the  amount  of  water  conveyed,  unless  a  special 
restriction  to  that  use  is  inserted.  And  the  same  amount  of  water 
may  be  applied  to  any^  use.  The  plaintiffs  might  therefore  have 
pulled  down  the  paper-mill  itself,  and  established  any  other  kind 
of  a  mill,  run  by  totally  different  machinery,  so  long  as  they  used 
no  more  water.  If  the  law  was  as  the  defendants  contend  on  this 
point,  it  would  destroy  their  own  privilege.  This  court  has  in 
the  former  decision,  limited  their  right  to  the  amount  of  water 
used  by  the  grist-mill  in  1804.  Since  then,  by  many  successive 
changes  in  channel,  flume,  wheels,  and  mills,  they  have  long  since 
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obliterated  the  particular  measure  of  their  right  that  stood  there 
in  1804,  though  the  means  of  ascertaining  the  amount  then  used 
on  both  sides,  still  remain. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Oh.  J.  The  rights  of  the  parties  to  this  suit  to  the 
use  of  water,  and  the  amount  thereof  that  each  might  draw  for 
the  use  of  their  respective  mills  and  machinery,  were  settled 
when  this  case  was  before  this  court  at  a  former  time,  as  reported 
in  44  Vt.  416.  The  case  now  comes  up  from  a  trial  subsequently 
had  in  the  county  court,  where  the  questions  now  involved  arose 
upon  the  plaintiffs'  claim  for  damages  that  they  had  sustained  in 
consequence  of  the  violation  ^by  the  defendants  of  their  rights  as  so 
established,  and  such  questions  are  based  upon  the  requests  made 
by  the  defendants,  that  the  court  would  charge  as  requested,  which 
the  defendants  claim  the  court  did  not  do,  and  the  charge  as  made 
upon  those  requests,  to  each  of  which  the  defendants  excepted. 

The  defendants  requested  the  court  to  rule  and  charge,  that  if 
the  jury  should  find  that  the  paper-mill  would  not  have  been  in- 
jured in  its  motion  if  the  plaintiffs  had  not  raised  their  wheel 
from  the  former  level,  then  they  could  not  recover  for  such  injury, 
and  that  upon  the  evidence,  the  plaintiffs,  by  the  employment  of 
their  pitch-back  wheel  and  the  taking  of  the  water  within  one 
foot  of  the  top  of  the  dam,  had  destroyed  the  gauge*  and  measure 
of  their  restrictive  right,  as  against  the  grist-mill  privilege,  and 
could  not  recover  by  proof,  simply,  that  the  use  of  water  by  the 
defendants  did  injure  the  paper-mill  in  its  motion  from  noon  to 
midnight. 

The  court  charged  the  jury,  that  the  plaintiffs  were  not  enti- 
tled to  recover  for  anything  done  at  any  time  when  the  pond  was 
kept  full  of  water  ;  that  in  low  water,  that  is,  when  the  water  of 
the  pond  was  not  running  over  the  dam,  the  plaintiffs  had  a  riuht 
to  all  the  water  of  thd  stream,  except  what  belonged  to  the  grist- 
mill right ;  that  the  grist-mill  right  was  a  right  to  draw  as  much 
water  as  was  necessary  to  operate  the  grist-mill  as  it  was  con- 
structed and  accustomed  to  be  used  July  30,  1804,  as  the  water 
was  then  taken  from  the  dam  to  run  the  wheels  and  runs  of 
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Stones  then  in  use,  from  12  o'clock  at  night  to  noon  each  day,  in 
a  continuous  flow,  and  during  the  remainder  of  each  day,  what 
woald  be  left  of  the  same  right,  after  yielding  to  the  plaintiffs  for 
the  use  of  the  paper-mill,  as  much  water  as  was  necessary  to  oper- 
ate the  paper-mill  as  that  was  constructed  and  accustomed  to  be 
used  July  30,  1804,  as  the  water  was  then  taken  from  the  dam  to 
run  the  wheels  then  in  use  for  that  mill,  in  a  continuous  flow,  in 
any  reasonable  manaer  that  would  not  be  worse  for  the  defend- 
ants than  to  take  and  use  the  water  as  it  was  then  taken  and  used ; 
that  if  the  plaintiff  lost  anything  by  using  a  wheel  that  was  not 
adapted  to  the  power  that  he  was  entitled  to,  the  defeudauts  were 
not  liable  for  that  loss.     That  the  court  in  this,  correctly  defined 
the  rights  of  the  parties  as  established  by  this  court  upon  the 
foimer  trial,  is  not  denied.     That  they  were  properly  applied  to 
the  evidence,  and  explained  to  the  jury  by  the  court,  so  that  no 
injury  would  be  likely  to  result  from  their  misapplication  by  the 
jury,  the  case  states :  and  we  think  there  was  a  substantial  com- 
pliance by  the  county  court  with  all  the  requests  of  the  defendants 
that  they  were  entitled  to  have  granted.     That  part  of  the  de- 
fendants' request  that  is  based  upon  the  fact  that  the  plaintiffs  had 
changed  their  wheels  from  what  they  were  in  1804,  thereby  de- 
stroying the  gauge  and  measure  of  their  right,  we  think  the  party 
was  not  entitled  to.     To  hold  otherwise,  would  be,  in  effect,  to 
restrict  the  plaintiffs,  not  only  to  the  quantity  of  water  used  in 
1804,  bat  to  the  same  manner  of  using  it.     The  plaintiffs  have  the 
right  to  change  their  wheels  and  the  manner  of  using  the  water, 
provided  they  use  no  more.     If  they  change  to  their  own  preju- 
dice, the  defendants  are  not  responsible  for  it,  and  the  court  so 
told  the  jury.     If  the  change  destroys  the  ready  and  easy  means 
of  determining  the  quantity  of  water  used  in  1804,  the  defendants 
do  not  thereby  lose  their  right,  but  the  parties  must  establish 
their  rights  by  such  evidence  as  can  now  be  had  ;  and  they  must 
stand  upon  the  same  ground  that  they  would  have  stood  upon,  if 
the  wheels  and  manner  of  taking  the  water  had  been  destroyed 
by  time  or  floods.     We  think  there  was  no  error  in  the  charge  or 
the  omission  to  charge  in  this  respect. 
But  it  is  insisted  on  the  part  of  the  defendants,  that  the  court 
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erred  in  submitting  the  question  to  the  jury,  as  to  whether  Reed, 
in  his  use  of  the  water  while  he  held  a  lease  of  the  defendants' 
right,  was  acting  under  the  authority  of  the  defendants  in  exceed- 
ing the  rights  which  the  defendants  had.  The  defendants  claim 
that  there  was  no  evidence  tending  to  show  that  they  author- 
ized Reed  to  use  the  water  as  he  did.  We  think  the  facts 
and  circumstances  detailed  in  the  bill  of  exceptions,  had  a  tendency 
to  show  that  the  defendants  authorized  Reed  to  do  what  he  did 
do  ;  whether  the  Evidence  was  suflScient  or  not,  was  for  the  jury. 
The  circumstances  under  which  the  business  was  done  between 
the  defendants  and  Reed  ;  the  fact  that  the  defendants  were  there 
upon  the  ground,  knew  the  manner  in  which  Reed  was  using  the 
water,  making  no  objection  or  giving  any  intimation  to  Reed  that 
he  was  using  too  much  water,  using  the  water  in  connection  with 
Reed  to  a  large  extent  and  under  the  same  right,  and  all  the  cir- 
cumstances taken  together, — were  sufficient  to  warrant  the  court 
in  submitting  the  question  to  the  jury. 
Judgment  affirmed. 


Ripley  Sons  v.  Leeds  Billings. 
Equitable  JSstoppeL 

Assumpsit  for  two  yoke  of  oxen  that  the  plaintlfft  claimed  to  have  sold  to  the  defend- 
ant throagh  their  aji^nt.  The  defendant  claimed  that  he  bought  the  oxen  as  the  ageot 
of  hie  son,  and  that  the  plaintiffs'  agent  knew  it  when  he  bought  them.  One  of  the 
plaintiffs  called  on  the  defendant  for  pay,  and  the  defendant  said  he  could  not  pay  the 
money,  and  offered  his  note,  but  said  nothing  that  the  debt  was  for  bis  son  (o  pay. 
The  plaintiff  told  him  it  was  a  cash  trade,  and  they  wanted  the  money;  »nd  refused 
the  note.  The  defendant's  son  subsequently  became  bankrupt.  Betd,  that  the  defend- 
ant was  not  estopped  from  denying  his  liability  for  the  oxen. 

Assumpsit  for  two  yoke  of  oxen  sold  and  delivered.  Plea,  the 
general  issue,  and  trial  by  jury,  September  term,  1873,  Wheeler, 
J.,  presiding. 
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The  plaintiffs'  evidence  tended  to  show  that  their  agent,  Wil- 
liam Kimball,  sold  the  oxen  to  the  defendant.  The  defendant's 
evidence  tended  to  show  that  he  bought  the  oxen  as  the  agent 
of  and  for  his  son,  Charles  Billings,  and  that  said  Kimball  so 
QDderstood  it  at  the  time.  It  appeared  that  the  contract  of  sale 
took  place  on  the  plaintiffs'  premises,  at  Rutland  Center,  between 
said  Kimball  and  the  defendant,  on  the  26th  of  April,  1869,  nei- 
ther of  the  plaintiffs  being  present;  and  that  the  oxen  were 
charged  on  the  plaintiffs'  books  to  the  defendant.  The  plaintiffs' 
evidence  tended  to  show  that  thej  did  not  know  the  oxen  were 
sold  to  Charles  Billings,  or  that  the  defendant  was  acting  as  his 
agent  in  the  purchase  ;  but  supposed  they  were  sold  to  the  de- 
fendant. It  appeared  that  during  the  month  of  May,  1869, 
Charles  Billings  failed  in  business,  and  was  soon  after  adjudged 
a  bankrupt.  Charles  H.  Ripley,  then  one  of  the  plaintiff  firm,  a 
witness  introduced  on  the  part  of  the  plaintiffs,  testified  that  in 
May,  1869,  soon  after  the  sale  of  the  oxen,  and  before  the  fail- 
ure of  the  said  Charles,  he  called  upon  the  defendant  to  pay  for 
the  oxen,  and  the  defendant  replied  that  he  could  not  pay  the 
money,  but  offered  his  note,  and  gave  no  notice  to  him  that  the 
debt  belonged  U>  Charles  Billings  to  pay  ;  and  that  the  witness, 
in  reply,  said  it  was  a  cash  trade,  and  they  wanted  the  money  ; 
and  that  he  did  not  take  the  note  for  that  reason.  The  defend- 
ant testified  on  this  point,  in  substance,  that  on  this  occasion  he 
did  not  speak  of  payment  or  giving  a  note,  himself,  but  of  his  son 
Charles  doing  so. 

The  plaintiffs'  counsel  requested  the  court  to  charge  the  jury, 
among  other  things,  that  if  the  defendant  had  the  conversation 
with  Charles  Ripley,  as  testified  to  by  said  Ripley,  he  was  estop- 
ped, after  the  failure  of  his  son  Charles  Billings,  from  setting  up 
that  his  son,  and  not  he,  was  liable  to  the  plaintiffs. 

The  court  declined  to  charge  as  requested ;  but  charged,  in 
substance^  that  this  conversation  of  the  defendant,  and  his  con- 
duct on  that  occasion,  if  it  was  as  Charles  Ripley  testified,  would 
not  make  the  defendant  liable,  if  he  was  not  liable  before ;  but 
that  it  was  to  be  considered  upon  the  question  as  to  whether  the 
sale  was  in  fact  made  to  the  defendant  or  to  his  son  Charles.     To 
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the  charge  as  given,  and  to  the  refusal  to  charge  as  requested,  the 
plaintiffs  excepted.     Verdict  for  the  defendant. 

Bunion  ^  Veazey^  for  the  plaintiffs. 

The  doctrine  of  estoppel  in  pais  has  always  received  a  con- 
struction by  the  courts  of  this  state,  sufficiently  broad  and  liberal 
to  cover  the  point  presented  in  this  case.  Hicks  et  ah  v.  Cram 
et  al.  17  Vt.  455  ;  Strong  v.  Mlsworth,  26  Vt.  373  ;  Balloran  v. 
Whitcomb,  43  Vt.  807  ;  Montpelier  ^  Wells  River  B.  R.  Co.  v. 
Langdon^  45  Vt.  144.  The  New  York  courts  express  the  same 
doctrine,  as  follows  :  "  If  a  person  maintain  silence  when,  in  con- 
science, he  ought  to  speak,  equity  will  debar  him  from  speaking 
when  conscience  requires  him  to  be  silent."  Hall  v.  Fisher^  9 
Barb.  17. 

The  case  is  similar  in  principle  to  those  where  a  party  stands 
by  and  allows  another  to  contract  on  the  faith  or  understanding 
of  a  fact  which  he  can  contradict.  He  cannot  afterwards  dispute 
that  fact.  1  Phil.  Ev.  464,-5-6,  and  cases  cited  in  the  notes. 
Also  to  that  class  of  cases  where  a  man  is  bound  by  the  character 
or  relation  which  he  puts  himself  before  the  world  as  holding. 
1  Phil.  Ev.  459,  and  cases  cited  ;  Starr  v.  Knox,  2  Conn.  215  ; 
Williams  v.  Kelley^  lb.  218.  Where  a  man  receipts  to  an  officer 
for  goods  attached,  promising  to  redeliver,  he  is  estopped  from 
claiming  the  goods  were  his  own  at  the  time  the  levy  was  made. 
Dazell  V.  Odell,  3  Hill,  215,  cited  in  Big.  Estop.  478.  It  is  not 
necessary  that  the  one  party  should  be  induced  by  the  other  to 
alter  his  previous  position,  in  order  for  the  doctrine  of  estoppel 
in  pais  to  apply.  It  is  sufficient  if  one  permits  the  other  to  act 
under  a  false  impression.  1  Phil.  Ev.  465,  n.  (1).  That  the  es- 
toppel may  arise  from  passive  conduct  or  silence,  see  Oregg  v. 
Wells,  10  Ad.  &  E.,  90 :  Big.  Estop.  500  ;  Niven  v.  Belknap,  2 
Johns.  573  ;  Chapman  v.  Chapman,  59  Penn.  St.  214 ;  Gregg  v. 
Von  Phul,  1  Wal.  274 ;  Ives  v.  North  Canaan,  33  Conn.  402 ; 
Fletcher  v.  Holmes,  25  Ind.  458,  470. 

C,  H.  Joyce  and  Prout,  Simons  ^  Walker,  for  the  defendant. 
The  conversation  of  the  defendant  with  Charles  Ripley  does 
not  amount  to  an  estoppel  if  as  claimed  by  the  plaintiffs.    It  does 
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not  appear  that  the  plaintiffs  were  misled  into  doing  or  omitting 
to  do  anything,  by  the  defendant's  language.  The  case  fails  to 
show  that  the  language,  if  used,  was  so  used  with  any  intention 
to  mislead  or  deceive.  Herman  Estop.  2,  3,  841,  542  ;  HickB  et 
al.  V.  Cram  et  al.  17  Vt.  449  ;  Shaw  v.  Bebee  et  al.  85  Vt.  204 ; 
Halloran  v.  Whitcomb,  48  Vt.  807  ;  Monipelier  ^  Wells  River' 
R.  R.  Co.  V.  Langdon,  45  Vt.  144  ;  Dazell  v.  Odell,  3  Hill,  215  ; 
2  Smith  Lead.  Cas.  435  ;  9  Allen,  455  ;  12  Allen,  401. 

The  charge  of  the  court  was  correct ;  for  if  the  defendant  used 
the  language  claimed,  it  amounted  only  to  an  oral  promise  to  pay 
the  debt  of  another. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  plaintiff  requested  the  court  to  charge  the 
jury,  that  if  the  defendant  had  the  conversation  with  Charles 
Ripley  as  testified  to  by  him,  he  was  estopped  now,  after  the 
failure  of  his  son,  Charles  Billings,  from  setting  up  that  Charles, 
and  not  he,  was  liable  to  the  plaintiffs  ;  and  the  error  complained 
of  is,  that  the  court  declined  to  comply  with  this  request.  The 
plaintiffs  were  not  entitled  to  the  charge  requested,  uuless  the 
conversation  of  the  defendant  was  so  far  conclusive  upon  him, 
as  to  entitle  it  to  the  legal  effect  of  an  equitable  estoppel,  or  an 
estoppel  in  pais.  The  doctrine  of  this  class  of  estoppels,  grow- 
ing out  of  the  declarations  and  conduct  of  persons  in  peculiar 
circumstances,  or  rather  growing  out  of  the  application  of  prin- 
ciples of  justice,  and  honor,  and  sound  morality,  to  the  conduct 
of  naen,  has  been  so  often  and  fully  discussed  in  this  court,  that 
it  need  not  be  enlarged  upon  hore.  In  Pickard  v.  Sears^  6  Ad. 
&  El.  479,  Lord  Denman  says,  that  the  rule  of  law  is  clear,  that 
when  one,  by  his  words  or  conduct,  wilfully  causes  another  to  be- 
lieve the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  tiAie.  This  has  ever  since 
been  regarded  as  the  rule  of  law  upon  this  subject ;  but  in  its 
application,  courts  have  to  regard  the  facts  and  circumstances  of 
the  case  where  it  is  sought  to  be  applied.  In  this  case,  the  plain- 
70 
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tiffs  claim  that  what  the  witness  Charles  Ripley  testified  that  the 
defendant  said,  amounted  to  such  an  admission  of  his  liability  as 
would  estop  him  from  denying  it.  A  man  can  be  estopped  from 
denying  only  what  he  has  once  admitted  ;  and  admitting  all  that 
the  plaintifis  claim  in  relation  to  that  conversntion,  the  admission 
would  not  be  conclusive  upon  the  question  of  the  defendant's 
legal  liability  :  and  giving  it  the  efiect  of  an  estoppel,  would  make 
it  conclusive.  If  it  had  appeared  that  at  the  time  of  this  conver- 
sation, the  defendant  understood  that  the  plaintififs  (claimed  that 
he  was  primarily  liable  to  them  for  the  oxen,  it  might  have  mer- 
ited a  difierent  consideration.  But  in  the  absence  of  this  fact,  to 
hold  that  such  an  admission  would  be  conclusive  of  his  liability, 
would  be  extending  the  doctrine  of  estoppels  arising  from  admis- 
sions, beyond  the  reasons  upon  which  it  is  based.  It  is  further 
claimed  that  the  defendant,  by  his  conduct  in  neglecting  to  give 
Charles  Ripley  notice  that  the  debt  belonged  to  Charles  Billings 
to  pay,  has  estopped  himself  from  denying  his  liability. 

It  has  been  held  in  many  cases,  that  a  party  is  bound  by  his 
silence,  when  in  fairness  he  ought  to  have  spoken.  And  this  doc- 
trine was  well  enunciated  in  Hill  v.  Fisher^  9  Barb.  17,  that 
where  a  man  has  been  silent  when  in  conscience  he  ought  to  have 
spoken,  he  shall  be  debarred  from  speaking  when  conscience  re- 
quires him  to  be  silent.  But  this  doctrine  is  not  applicable  here, 
for  the  reason  heretofore  stated,  that  it  does  not  appear  that  the 
plaintiffs  claimed  that  the  defendant  was  primarily  liable  to  them 
for  the  oxen.  Hence,  there  was  nothing  that  he  was  bound  to 
communicate  upon  the  subject,  and  his  silence  can  be  accounted 
for,  without  attributing  to  him  any  such  motives  as  have  been 
claimed  in  argument.  There  is  another  reason  why  the  rule 
claimed  should  not  have  been  applied  here ;  and  that  is,  that  it 
does  not  appear  that  the  conduct  of  the  plaintiffs  was  in  any  way 
influenced  by  the  admissions  or  conduct  of  the  defendant,  or  that 
they  were  injured  thereby.  These  views  we  believe  to  be  in  har- 
mony with  the  adjudged  cases  in  this  state  ;  and  that  the  court  gave 
the  plaintiffs  all  the  benefit  of  the  conversation  and  conduct  of 
the  defendant,  as  evidence,  that  they  were  legally  entitled  to. 

Judgment  affirmed. 
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Carlos  S.  Sherman  v.  Rodney   C.   Abell,  Nathaniel  Pish, 

ADMINISTRATOR   OP    HaNNAH    B.    HoWE'S   EsTATE,  FRANKLIN  A. 

Barrows,  Johnson  S.  Benedict,  S.  H.  Griswold,  James  A. 
Paige,  and  Caroline  H.  Paige.* 

[In  Chancery.] 

Jurisdiction  of  Probate  Court,  Jurisdiction  of  Chancery,  In- 
terest of  the  Heir  in  Estate  of  the  Ancestor  before  its  Settle- 
ment. Contribution  to  the  Payment  of  Debts  among  Purchasers 
of  the  Heir^s  Interest,     Practice. 

It  if  the  ezoIwiiTe  prorlnoe  of  the  probate  court,  to  determine  and  adjudicate  the  question 
of  altowaoee  or  disallowance  of  olainu  against  the  estates  of  deceased  persons ;  and  the 
final  Judgment  of  that  court  In  that  behalf,  nnappealed  irom,  is  conclusive.  A  court 
of  equity  will  not  Interfere  to  control  the  probate  court,  or  those  acting  under  Its 
authority,  while  in  (he  discharge  of  their  proper  and  appropriate  ftinctlons. 

Where  claims  are  f*irly  allowed  against  an  estate,  it  is  the  duty  of  the  administrator  to 
pay  them  as  far  as  he  has  assets ;  and  so  far  fVom  a  court  of  equity  interfering  to  pre- 
vent or  hinder  hfm  ttom  the  discharge  of  such  duty,  he  may  invoke  its  aid  when  nec- 
essary, to  assist  him  therein. 

Our  statute  (Gen.  Sts.  eh.  52,  §5)  makes  the  personal  estate  of  the  deceased  first  charge- 
able with  the  payment  of  dftbts  and  expenses ;  and  the  heir  takes  such  estate  subject 
to  the  rights  of  creditors,  and  has  nothing  therein  to  convey,  except  what  may  remain 
after  the  payment  of  the  debts  against  the  estate,  and  the  expenses  of  administration. 

Until  such  personal  estate  Is  exhausted,  he  who  purchases  the  interest  of  the  heir  In  the 
real  estate  of  his  ancestor,  cannot  be  compelled  to  contribute  to  the  payment  of  the 
ancestor's  debts. 

Where  the  orator  was  entitled  to  have  the  bill  taken  as  confessed  in  the  court  of  chan- 
cery, against  some  of  the  defendants,  fbr  want  of  an  answer,  and  it  not  appearing  that 
any  such  entry  was  made  before  the  case  passed  to  the  supreme  court,  the  supreme 
court  ordered  the  bill  to  be  taken  as  confes8e<I,  and  a  decree  for  the  orators  against 
such  defendsnts. 

Appeal  from  the  court  of  chancery.  The  bill  was  preferred 
on  the  10th  of  May,  1870,  and  the  temporary  injunction  therein 
prayed  for,  granted  on  the  12th,  and  the  bill  served  on  the  21st,  of 
said  May. 

The  bill  alleged,  that  on  the  29th  of  October,  1842,  one  Tilly 
Gilbert  made  his  will,  wherein  he  directed  that  a  remaining  fourth 
part  of  the  residue  of  his  estate,  should  remain  in  the  hands  of 

*  This  case  was  decided  at  the  Febriiary  term,  1873. 
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his  two  executors  therein  named,  and  in  the  hands  of  the  survivor 
of  them  and  their  successors,  for  the  benefit  of  his  son  James 
Jarvis  Gilbert,  during  his  life,  and  therein  expressed  the  hope  and 
wish  that  the  said  James  would  need  none  of  it,  or  no  more  than 
the  interest,  so  long  as  he  should  be  able  to  labor,  nevertheless, 
declaring  his  intention  to  be,  to  leave  the  disbursement  thereof  to 
the  discretion  of  his  said  executors,  and  to  the  survivor  of  them, 
and  to  their  successors  in  said  office,  and  in  case  of  infirmity  or 
misfortune  to  said  James,  and  in  the  judgment  of  said  executors, 
he  should  need  a  portion  of  the  principal  for  his  snpport,  then  the 
said  executors  were  authorized  by  said  will  to  let  him  have  so 
much  thereof  as  might  appear  to  them  necessary  for  the  purpose 
aforesaid,  but  whatever  might  remain  thereof  at  the  decease  of 
the  said  James,  the  said  Tilly  gave  to  the  children  of  the  said 
James,  to  be  equally  divided  among  them  and  their  heirs,  without 
reference  to  what  he  had  before  given  to^  the  two  children  by 
his  first  wife,  and  also  expressing  it  to  be  his  will,  that  all  sums 
of  money  which  might  at  any  time  remain  in  the  hands  of  his  said 
executors,  should  be.by  them  loaned  out  on  annual  interest,  upon 
such  security  as  they  might  deem  safe  ;  that  the  said  Tilly  Gilbert 
died  on  the  15th  of  September,  1850,  and  his  will  subsequently 
probated ;  that  some  time  prior  to  the  29th  of  March,  1864,  said 
trust  created  by  said  will,  became  vacant,  and  on  that  day  one  John 
Howe  was  duly  appointed  administrator  de  bonis  non  with  the 
will  annexed,  of  said  Tilly  Gilbert's  estate,  who  thereupon 
accepted  said  appointment,  and  gave  bond  as  required  by  law, 
which  was  signed  by  Hannah  B.  Howe  as  surety,  whereupon  the 
estate  remaining  unadministered  passed  into  the  hands  of  the  said 
John,  to  be  held  and  administered  by  him  as  directed  in  said  will : 
that  the  said  Hannah  died  intestate  on  the  15th  of  March,  1868, 
leaving  a  considerable  estate,  consisting  of  real  estate,  bank  stock 
and  other  personal  property,  amounting  in  all  to  about  eighteen 
thousand  dollars,  and  leaving  two  children,  the  said  John  and 
Mrs.  Caroline  H.  Paige,  then  and  still  the  wife  of  James  A.  Paige, 
her  only  heirs ;  that  letters  of  administration  were  never  taken 
upon  the  estate  of  the  said  Hannah,  but  said  heirs  paid  and  dis- 
charged all  known  debts  owing  by  said  estate,  with  a  view  and 
for  the  purpose  of  settling  and  dividing  the  same  between  them, 
and  saving  the  expenses  of  administration  ;  that  they  did,  on  the 
6th  of  April,  1868,  execute  to  each  other,  conveyances  of  their 
respective  shares,  the  said  James  and  Caroline  conveying  to  the 
said  John,  upon  the  expressed  consideration  of  $1,650,  all  their 
right,  title,  and  interest  in  and  to  all  the  real  estate  of  which  the 
said  Hannah  died  seised,  except  a  certain  piece  described,  and 
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the  said  John,  on  the  same  day,  upon  the  like  expressed  consid- 
eration, conveying  all  his  right,  title,  and  interest  in  and  to  said 
excepted  parcel  of  land,  to  the  said  Caroline. 

The  bill  further  alleged,  that  among  the  assets  belonging  to  the 
estate  of  the  said  Hannah  at  the  time  of  her  decease,  there  were 
12,500  of  stock  in  the  First  National  Bank  of  Fairhaven,  $1,000  in 
the  National  Bank  of  Rutland,  $oOO  in  the  Castleton  National  Bank, 
and  ♦oOO  in  the  National  Bank  of  Poultney,  and  that  said  stock 
was,  on  the  division  of  said  estate  between  the  said  John  and 
Caroline  as  aforesaid,  transferred  and  conveyed  to  the  said  John, 
who,  in  consequence  thereof,  or  of  some  understanding  to  that 
effect  between  him  and  the  said  Caroline  and  her  husband,  became 
the  owner  thereof,  or  was  authorized  to  sell  and  dispose  of  the 
same,  to  enable  them  to  close  and  divide  said  estate  between  them 
as  aforesaid;  that  afterwards,  on  the  21st  of  April  1868,  at 
the  solicitation  of  the  said  John,  and  with  the  knowledge,  ap- 
probation, and  approval  of  the  said  Caroline  and  her  husband, 
the  orator  purchased  of  the  said  John,  and  paid  him  a  full  consid- 
eration therefor,  the  said  shares  of  stock  in  the  National  Bank 
of  Rutland,  amounting  to  the  sum  of  $1,000,  and  the  said  shares 
of  stock  in  the  National  Bank  of  Castleton,  amounting  to  the  sum 
of  $600,  and  also  the  said  shares  of  stock  in  the  National  Bank 
of  Fairhaven,  amounting  to  $2,500,  and  the  stock  in  the  National 
Bank  of  Poultney,  amounting  to  the  sum  of  $500,  but  that  the  stock 
in  the  National  Banks  of  Fairhaven  and  Poultney,  was  purchased 
for  Charles  Jackman,  a  minor  under  the  guardianship  of  his 
mother,  Rebecca  A.  Jackman ;  that  the  orator  and  the  guardian 
of'said  Jackman,  had  ever  since  received  the  dividends  on  said 
stock,  as  they  were  justly  and  equitably  entitled,  and  in  whose 
behalf,  as  his  next  friend,  the  orator  brings  this  bill,  as  well  as  in 
his  own  behalf;  that  on  the  14th  of  April,  1868,  the  said  John, 
for  the  consideration  of  $560,  conveyed  by  his  warranty  deed  to 
Franklin  A.  Barrows,  the  parcel  of  land  conveyed  him  by  the 
said  Caroline  and  James  as  aforesaid,  and  which  belonged  to  their 
mother's  estate  ;  that  on  the  16th  day  of  said  April,  in  considera- 
tion of  $2,100,  the  said  John  conveyed  another  parcel  of  said 
land  to  Johnson  S.  Benedict ;  that  on  the  6th  day  of  May  1868,  in 
consideration  of  $1,460,  the  said  John  conveyed  another  parcel 
of  said  land  to  S.  H.  Griswold ;  that  the  said  Caroline  still  owned 
and  possessed  the  premises  conveyed  to  her  as  aforesaid  by  the 
said  John,  and  that  the  said  Barrows,  Benedict,  and  Griswold,  still 
owned  and  possessed  the  said  several  parcels  conveyed  to  them  as 
aforesaid,  and  that  they  severally  purchased  the  same  as  afore- 
said, well  knowing  that  the  same  originally  belonged  to  the  estate 
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of  the  said  Hannah,  and  that  the  said  John  derived  his  title  as 
aforesaid,  and  that  said  estate  was  not  settled  by  a  due,  legal 
course  of  administration,  but  was  settled  and  divided  as  above  set 
forth,  and  that  said  lands  were  chargeable,  as  well  as  all  the  other 
property  of  said  estate,  with  the  payment  of  the  debts  of  said 
estate,  if  any  remained  outstanding  and  unpaid. 

The  bill  further  alleged  that  on  the  12th  of  June,  1868,  the  said 
John  removed  from  this  state,  and  resided  in  Florida,  and  was 
without  property  and  insolvent;  that  on  the  24th  of  June,  1869, 
by  order  and  decree  of  the  probate  court,  he  was  removed  from 
his  administratorship  of  the  estate  of  the  said  Tilly  Gilbert,  and 
Rodney  C.  Abell  appointed  in  his  place  and  stead,  who  accepted 
said  appointment  and  gave  bonds,  as  required  by  said  court,  and 
was  still  acting  as  such  administrator;  that  at  no  time,  while 
said  John  was  administrator  as  aforesaid,  nor  since  his  removal 
from  said  trust  as  aforesaid,  had  the  probate  court  having  juris- 
diction of  the  settlement  of  said  estate,  made  any  order  or  de- 
cree requiring  the  said  John  to  render  and  settle  his  adminis- 
tration account  with  said  court,  if  any  such  account  exists; 
but  that  he  did,  voluntarily,  on  the  1st  of  March,  1870,  render 
his  account,  from  which  said  court  ascertained  a  balance  of 
$2,996.30  of  the  funds  belonging  to  the  said  estate,  which  order, 
decree,  or  finding  that  said  fund  belonged  to  said  estate,  the  orator 
averred  to  be  erroneous  and  illegal ;  that  said  balance  or  fund, 
whatever  it  might  be.  was  a  trust  fund,  set  apart  by  the  said  will 
of  the  said  Gilbert,  for  the  use  and  benefit  of  the  said  James  and 
his  children,  as  therein  provided,  and  was  wholly  derived  from 
that  fourth  part  of  the  residue  and  remainder  of  his  estate,  which 
was  devised  in  trust  for  that  purpose,  and  that  if  said  John  was 
accountable  in  respect  thereto,  it  was  to  the  beneficiaries  under 
said  will,  or  the  successors  in  said  trust  expressly  created  by  said 
will,  and  not  to  the  estate  of  said  Tilly  Gilbert,  or  the  adminis- 
trator of  his  estate. 

The  bill  further  alleged,  that  by  force  of  the  terms  and  provis- 
ions of  said  will,  the  executors  therein  named  were  created  trus- 
tees for  the  purpose  of  administering  said  trust  property  ;  that  it 
was  by  the  terms  of  said  will  to  be  administered  by  them  jointly, 
or  by  the  survivor,  and  by  their  successors  in  said  trust,  and  that 
they  were  jointly  authorized  to  apply  and  appropriate  the  avails  of 
said  trust  property,  or  the  principal  thereof,  to  the  use  of  the  said 
James,  and  that  if  any  amount  was  in  the  hands  of  the  said  John, 
unaccounted  for,  it  arose  from  the  sale  of  the  property  so  devised 
in  trust,  which  sale  was  illegal  and  unauthorized  ;  also,  that  said 
trust  was  vacant,  having  never  been  filled  as  contemplated  by  said 
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will,  and  that  said  Abell,  administrator  as  aforesaid,  had  no  right, 
power,  or  authority — it  being  a  joint  power  to  administer  said 
property  and  trust — to  interfere  with  or  control  said  trust  prop- 
erty, or  the  avails  thereof,  simply  as  sole  administrator  of  the 
estate  of  the  said  Tilly  Gilbert,  and  that  under  such  circumstances, 
the  said  Abell  being  the  only  and  sole  administrator  of  said  estate, 
the  probate  court  had  no  power,  right,  or  authority  to  commit  said 
trust  property,  or  trust  funds,  to  the  care,  custody,  and  manage- 
ment of  the  said  Abell ;  that  the  said  Abell,  unjustly  seeking  to 
get  the  control  and  management  of  said  trust  property  and  fund, 
to  pay  himself  some  pretended  claim,  liability,  or  advances  claimed 
to  have  been  made  on  behalf  of  the  said  James,  on  the  8th  day 
of  November,  1869,  procured  the  probate  court  to  appoint  Na- 
thaniel Fish  administrator  of  the  estate  of  the  said  Hannah,  who 
accepted  said  appointment,  and  who,  with  said  Abell  as  his  surety, 
gave  bonds  to  said  probate  court,  as  required  by  law,  and  also, 
on  the  same  day,  procured  the  appointment  of  commissioners  upon 
said  estate,  who  had  allowed  against  said  estate  the  said  sum  pre- 
tended to  be  due  from  the  said  John  as  aforesaid,  and  upon  the 
bond  of  the  said  Hannah  which  she  signed  with  the  said  John  as 
his  surety  as  aforesaid,  which  allowance  the  orator  averred  was 
unauthorized  and  illegal,  the  probate  court  having  never  given 
leave  or  authorized  any  proceeding  whatever  on  said  bond,  and 
there  never  having  been  any  breach  of  the  conditions  thereof  by 
the  said  John,  in  refusing  or  neglecting  to  comply  with  any  orders 
or  decrees  made  by  said  court  touching  his  administration  of  said 
estate ;  that  said  commission  on  the  estate  of  the  said  Hannah, 
expired  on  the  8th  day  of  May,  1870,  but  that  said  commissioners 
had  not  returned  their  report  to  the  probate  court,  so  that  the 
orator,  or  any  other  party  interested  in  said  estate,  could  appeal 
from  the  said  allowance,  as  the  orator  desired  and  intended;  that 
said  claim  was  the  only  claim  presented  for  allowance,  or  allowed 
by  said  commissioners  against  said  estate  ;  yet,  although  it  had  not 
been  definitely  ascertained  or  determined  that  there  was  any 
debt  against  said  estate,  or  that  it  was  or  will  be  necessary  to  sell 
any  of  the  property  that  ever  belonged  to  said  estate,  for  the  pur- 
pose of  paying  debts,  the  said  administrator  of  the  estate  of  the 
said  Hannah,  on  the  28th  of  April,  1870,  by  virtue  of  an  order 
of  the  probate  court,  advertised  for  sale,  and  intended  to  sell,  all 
the  aforesaid  bank  stock  purchased  by  the  orator  for  himself  and 
the  said  Jackman  of  the  said  John  as  aforesaid,  as  the  property 
of  the  estate  of  the  said  Hannah,  that  may  be  necessary  for  the 
payment  of  the  debts  and  expenses  of  the  settlement  of  said  es- 
tate ;  that  said  sale  was  advei*tised  for  the  14th  day  of  May  then 
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next,  all  of  which  was  in  violation  of  the  rights  of  the  orator  and 
the  said  Jackman  ;  that  the  avails  of  said  sale,  if  allowed  to  be 
made,  the  said  Fish  intended  to  pay  over  to  the  administrator  of 
the  estate  of  said  Tilly. 

The  biU  further  alleged,  that  if  said  claim,  under  the  circum- 
stances aforesaid,  was  a  valid  claim — as  he  insisted  it  was  not — 
against  the  estate  of  the  said  Hannah  in  favor  of  the  estate  of 
the  said  Tilly,  that,  upon  the  facts,  it  was  a  charge  upon  all  the 
property,  real  and  personal,  of  the  estate  of  the  said  Hannah,  as 
between  the  orator  and  the  said  Barrows,  Benedict,  Griswold,  and 
Paige,  and  as  between  them,  a  charge  upon  the  real  property  that 
was  conveyed  to  the  said  Caroline  by  the  said  John  as  aforesaid ; 
and  that  said  debt  should  be  apportioned  between  them,  if  said 
estate  was  liable  therefor,  or  the  said  Caroline  and  her  husband 
decreed  to  pay  the  same,  as  in  justice  and  equity  they  or  she 
ought,  and  the  orator's  stock  which  he  purchased  as  aforesaid, 
released  and  discharged  therefrom. 

Prayer,  that  the  said  Pish  and  Abell  be  perpetually  en- 
joined from  enforcing  said  pretended  claim  in  favor  of  the  estate 
d{  the  said  Tilly  Gilbert  against  the  estate  of  the  said  Hannah ; 
or  that  the  said  Barrows,  Benedict,  Griswold,  Caroline  H.  Paige 
and  James  A.  Paige,  may  be  decreed  to  contribute  towards  the 
payment  of  said  claim  in  proportion  to  the  value  of  the  pro|>erty 
they  purchased  as  aforesaid  ;  or  that  the  said  Caroline  and  James 
be  decreed  to  pay  the  same ;  and  for  general  relief ;  and  that 
in  the  meantime,  the  said  Fish,  administrator  as  aforesaid,  may 
be  temporarily,  and  until  the  further  order  of  the  court,  enjoined 
from  selling  the  bank  stock  aforesaid,  or  any  part  thereof,  and 
which  he  had  advertised  for  sale  as  aforesaid. 

The  defendants  Abell  and  Fish  answered,  substantially  admit- 
ting most  of  the  allegations  of  fact  in  the  bill,  and  alleging  that 
soon  after  the  said  John  was  removed  as  administrator  as  afore- 
said, he  presented  his  administration  account  to  the  probate  court 
for  settlement,  and  that  such  proceedings  were  thereupon  had, 
that  the  court,  on  the  first  day  of  March,  1870,  found  and  decreed 
a  balance  of  $2,996.30  in  the  hands  of  the  said  John,  due  to  the 
estate  of  the  said  Tilly  Gilbcii; ;  that  the  commissioners  upon  the 
estate  of  the  said  Hannah  returned  their  report  to  the  probate  court 
on  the  10th  day  of  May,  1870  ;  that  it  was  recommitted  to  the  com- 
missioners on  the  27th  of  said  May,  and  returned  to  said  court  the 
same  day ;  that  therein  the  commissioners  allowed  to  the  probate 
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court  of  the  district  of  Fairhaven,  for  the  benefit  of  the  estate  of 
the  said  Tilly  Gilbert,  on  the  said  bond  of  the  said  John  and  Han- 
nah, given  as  aforesaid,  the  sum  of  $2,000,  and  that  neither  the 
administrator  of  the  estate  of  the  said  Hannah,  nor  the  said  John 
or  Caroline,  appealed  from  such  allowance  ;  and  insisted  that  the 
proceedings  of  the  probate  court  were  final  and  conclusive  in  the 
premises.  The  defendants  Barrows,  Benedict,  and  Griswold,  de- 
murred to  the  bill  for  want  of  equity  ;  but  the  defendants  Paige 
and  wife  made  no  answer  thereto.  The  answers  were  traversed, 
and  testimony  taken. 

The  court,  at  the  September  term,  1871,  rendered  a  decree  for 
the  orator,  ;>ro /orma,  according  to  the  prayer  of  the  bill,  and 
overruled  the  demurrer,  fro  forma.     Appeal  by  the  defendants. 

Jl  Prout  and  N,  P.  Simons^  for  the  orator. 

When  this  suit  was  commenced,  John  Howe  was  not  fixed  with 
any  liability  upon  his  administration  bond,  nor  was  his  surety  or 
her  estate.  At  that  time,  there  had  been  no  such  breach  of  the 
conditions  of  the  bond  as  to  entitle  the  administrator  of  Tilly 
Gilbert  to  any  remedy  upon  it.  Although  the  probate  court  had 
ascertained  the  amount  due  from  the  said  John,  no  order  was 
made  requiring  him  to  pay  over  the  amount  to  his  successor  in 
the  trust  or  administration.  This  is  necessary  to  any  suit  or  pro- 
ceeding upon  the  bond,  or  to  fix  any  liability  upon  the  surety. 
Bank  of  Orange  Co.  v.  Kidder  et  al.  20  Vt.  519  ;  Probate  Court 
V.  KimbaU,  42  Vt.  820 ;  Probate  Court  v.  Chajdn,  81  Vt.  873. 
Such  also  are  the  terms  of  the  bond. 

The  bond  of  the  admininistrator  is  a  security  for  all  interested 
in  the  estate — ^heirs,  legatees,  or  creditors  ;  and  it  can  be  prose- 
cuted only  in  the  way  provided  by  statute.  It  is  a  statute  claim, 
so  to  speak,  and  should  not  go  before  commissioners  at  all  for 
allowance.  That  is  not  the  appropriate  way  of  enforcing  it. 
Gen.  Sts.  426,  §§  2,  3,  4 ;  Waterman  v.  Wright,  36  Vt.  164 ; 
Judge  of  Probate  v.  Hibbard,  44  Vt.  597.  Even  in  Admr,  of 
Sargent's  E%taU  v.  Admr.  of  KimbalVa  Estate,  37  Vt.  320,  where 
a  contrary  doctrine  seems  to  be  held,  the  judge  says  that  in  pro- 
ceedings before  commissioners,  '^  the  same  course  of  proceeding 
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provided  by  statute  in  actions  on  probate  bonds,  cannot,  of  course, 
be  followed  ;"  but  that'presents  no  difficulty  in  pursuing  the  rem- 
edy before  commissioners.  And  in  the  next  sentence  it  is  pointed 
out  wherein  the  course  of  proceeding  is  different,  and  that  is,  no 
declaration  or  pleadings  are  required  before  commissioners.  But 
whatever  the  form  of  proceeding,  or  before  whatever  tribunal 
prosecuted,  it  is  a  virtual  prosecution  of  the  bond ;  and  being 
taken  to  the  probate  court,  it  can  only  be  prosecuted  by  leave  of 
that  court,  and  then  only  by  giving  a  bond  to  the  adverse  party. 
Gen.  Sts.  426,  §  2.  Neither  requisite  was  complied  with  in  this 
case.  Again,  there  can  be  no  recovery  against  the  surety,  until 
demand  made  upon  her  or  her  administrator.  Morrison's  Dig. 
(N.  H.)  307,  §§  104, 106  ;  315,  §  259 ;  308,  §§  118, 121, 122. 

Upon  the  facts  conceded  in  this  case,  we  insist  that  John  Howe 
was .  trustee  under  the  will  of  Tilly  Gilbert,  was  not  acting  as 
administrator  of  his  estate,  and  could  be  removed  only  upon  no- 
tice. Gen.  Sts.  376,  §  46  ;  424,  §§  1,  2,  3.  The  administration 
of  the  estate  had  been  closed  before  John  Howe  was  appointed 
administrator.  Nothing  remained  but  the  residue  devised  in  trust, 
as  the  bill  alleges,  both  answers  admit,  and  as  the  settlement  of 
the  account  of  the  said  John  Howe  shows.  The  whole  account  was 
for  disbursement  to  James  Jarvis  Gilbert.  Clearly,  this  is  a  case 
where  the  administrator's  account  had  been  settled  in  probate 
court,  and  where  ho  had  proceeded  to  administer  the  residue  as  a 
'■^  special  trust  under  the  will,  without  qualifying  himself  by  frvv- 
Ing  bonds  as  trustee,"  although  there  was  no  order  of  court  pass- 
ing the  funds  over  to  him  as  such  trustee.  This  was  done  with 
the  implied  JGissent  of  the  probate  court,  and  equitably  the  surety 
is  not  liable  on  his  bond  for  his  acts  as  such  trustee.  Abell,  admr. 
V.  Howe  et  ah.  43  Vt.  403  ;  Gen.  Sts.  376,  §  46  ;  424,  §§1,2,  3. 
Again,  this  residue,  or  any  balance  due  on  account  of  it,  docs  not 
belong  to  the  estate  of  Tilly  Gilbert,  or  to  his  administrator  de  bo- 
nisnon^  as  such,  and  it  cannot  be  recovered  in  the  name  of  the  ad- 
ministrator, whoever  he  may  be  ;  it  belongs  to  J.  J.  Gilbert,  leg- 
atee in  the  will.     Heirs  of  Adams  v.  Adams  et  aL  22  Vt.  62. 

If  there  is  any  valid  claim  upon  any  portion  of  the  property 
belonging  to  the  estate  of  Mrs.  Howe,  it  is  a  charge  upon  the  en- 
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tire  estate,  and  the  present  owners  should  be  required,  under  the 
circnmstances,  to  contribute  a  proportionate  share  to  pay  it. 
Debts  are  a  charge  upon  the  real,  as  well  as  the  personal  property 
of  a  deceased  party  ;  and  a  purchaser  from  the  heirs,  takes  it  sub- 
ject to  that  burden.  With  this  qualification  the  heirs  can  convey 
title.  1  Story  Bq.  §§579,  580;  Gen.  Sts.  380,  §29;  Austin  y. 
BaUey^  37  "Vt.  219.  Purchasers  deriving  title  from  them,  when 
the  estate  is  insolvent  or  indebted,  stand  somewhat  in  the  attitude 
and  relation  of  sureties,  and  either  of  them,  equitably,  should  not 
be  compelled  to  relieve  the  property  from  this  common  burden  or 
charge.  1  Story  Eq.  §§  592,  493,  503  ;  Root  v.  Collins,  34  Vt.  173. 
It  is  true,  that  as  between  creditors  and  the  estate,  heirs,  or  lega- 
tees, the  personal  constitutes  the  primary  fund  for  the  payment  of 
debts  ;  and,  generally,  it  will  be  so  applied.  But  the  rule  is  not 
without  exception.  It  will  not  be  so  applied  when  it  is  otherwise 
directed  in  a  will,  or  when  there  are  equities  from  which  it  ap- 
pears that  this  should  not  be  done.  Gen.  Sts.  389,  §  5  ;  1  Story 
Eq.  §571.  Such  an  equity  is  found  in  the  facts  of  this  case. 
The  division  of  the  estate  between  the  heirs,  which  was  in  the  na- 
ture of  a  purchase  from  each  other,  shows  that,  as  between  them, 
the  debts  due  from  the  estate  are  a  charge  upon  their  respective 
shares.  Their  shares,  therefore,  ought  to  contribute  ratably,  to 
relieve  the  property  of  the  burden  existing  upon  it.  Otherwise 
the  division  is  made  unequal.  If  the  owner  of  the  personal  is 
made  to  pay  it,  undoubtedly  he  could  make  the  owner  of  the  real 
contribute.  Those  deriving  title  under  these  heirs,  "  sit  in  their 
seats,"  subject  to  their  liabilities  in  respect  to  the  property.  Aus- 
tin V.  Bailey,  supra  ;  Redf.  Wills,  Part  2,  872,  §  23  ;  Ghraham  v. 
Dickson,  3  Barb.  Ch.  169 ;  Couch  v.  Delaplaine,  2  N.  Y.  397  ; 
1  Am.  Ch.  Dig.  374,  §11 ;  Livingston  v.  Livingston,  3  Johns.  Ch. 
157  ;  Clowes  v.  Dickinson,  5  Johns.  Ch.  239.  Were  the  net  pro- 
ceeds of  the  estate  in  court  subject  to  this  charge,  can  there  be 
any  doubt  as  to  how  the  court  would  equalize  the  burden  ?  The 
caprice  of  a  creditor  should  not  be  allowed  to  control  the  action 
of  the  court  under  such  circumstances,  and  defeat  the  equitable 
claim  of  contribution.  Spottswood's  case,  55  Eng.  Ch.  344. 
Apparently  the  title  of  the  orator  to  the  bank  stQQk  in  ques- 
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tion  is  good.  It  was  transferred  on  the  books  of  the  bank,  and 
the  orator  ever  since  has  been  receiving  the  dividends  upon  it. 
Atistin  V.  Bailey^  9upra  ;  Swift  v.  KennisorCi  Estate^  39  Vt-  473. 

This  title  acquired  by  a  sale  from  the  heirs,  after  this  lapse  of 
time,  cannot  be  defeated  by  an  administrator's  sale,  but  only  by 
his  action  to  recover  it.  Gen.  Sts.  390,  §§7,8;  Roys  v.  Hoys, 
13  Vt.  643 ;  Burnell,  admr.  v.  Malony,  36  Vt.  636 ;  SeweU  v. 
Perrin,  4  Allen,  277. 

The  defendants  are  not  entitled  to  any  relief  on  the  allegations 
of  their  answer.     Uddleston  v.  Collins^  52  Eng.  Ch.  15. 

i2.  C.  Abelly  pro  se  and  Fish. 

Edgerton  ^  Nicholson^  for  Barrows,  Benedict,  and  Griswold. 

The  orator  assigns  as  substantial  grounds  for  equitable  interfer- 
ence in  the  settlement  of  Mrs.  Howe's  estate  by  the  probate  court, 
that  the  defendant  is  not  the  legal  representative  of  the  estate  of 
Tilly  Gilbert,  and  has  no  right  or  authority  to  act  as  the  manager 
of  the  trust  created  by  said  will,  because  it  does  not  appear  from 
the  copy  of  the  record  filed  in  the  case,  that  there  was  notioe 
to  Mr.  Howe  of  the  proceedings  for  his  removal  from  his  position 
as  administrator.  He  had  neglected  and  misapplied  the  trust, 
converted  the  trust  moneys  to  his  own  use,  removed  from  the 
^tate,  and  was  confessedly  insolvent.  The  probate  court  had  no 
jurisdiction  of  his  person  or  his  estate.  He  had  assisted  in  sell- 
ing and  disposing  of  the  estate  of  his  surety,  and  the  court  ought 
to  have  removed  him  long  before  it  finally  did  remove  him.  (Jen. 
Sts.  ch.  51,  §  12.  He  has  never  in  any  way  indicated  any  dissat- 
isfaction with  the  order  removing  him  ;  but,  on  the  contrary,  has 
recognized  the  defendant  as  the  proper  representative  of  the 
estate  of  Tilly  Gilbert.  It  is  not  claimed  but  that  he  had  notice 
of  the  proceedings  in  the  probate  court ;  but  rather  that  the  rec- 
ord does  not  show  that  he  had  such  notice.  Howe  was  the  only 
party  afiiected  by  the  removal,  and  his  remedy  was  by  appeal. 
The  orator  was  in  no  way  prejudiced  by  Howe's  removal ;  it  only 
terminated  the  acts  for  which  Mrs.  Howe's  estate  was  liable. 

Again,  the  orator  claims  that  from  the  nature  of  the  trust,  the  de- 
fendant, as  administrator  with  the  will  annexed,  was  not  entitled 
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to  the  care  of  the  trust  property.    This  objection  has  already  been 
passed  upon  in  Abelly  admr,  y.  Howe  et  ah.  43  Yt.  403. 

It  is  also  claimed  that  the  probate  court  never  authorized  the 
prosecution  of  the  bond.  That  objection  is  not  tenable.  Oen. 
Sts.  ch.  60,  §  4  ;  Sargent  v.  Kimball,  87  Vt.  322. 

Also,  that  there  has  been  no  breach  of  the  conditions  of  the 
bond,  the  probate  couii;  never  having  made  any  order  or  decree 
requiring  John  Howe  to  settle  his  account  as  administrator,  or  to 
pay  over  the  balance  found  in  his  hands  on  the  settlement  of  his 
account,  to  his  successor.  There  is  no  question  but  that  there 
must  be  an  order  of  the  probate  court  for  the  payment  of  debts 
and  legacies  by  an  administrator  or  executor,  before  a  suit  can  be 
maintained  on  his  official  bond.  Orange  County  Bank  v.  Kidder^ 
20  Vt.  519 ;  Probate  Court  v.  Kimball,  42  Vt.  320.  Such 
order  is  made  necessary  by  §  38,  ch.  53  of  the  Gen.  Sts.  But 
where  the  probate  court  removes  an  administrator,  his  power 
ceases.  It  then  becomes  his  duty  to  turn  over  the  property  in  his 
hands  to  his  successor ;  and  the  right  is  conferred  on  the  succes- 
sor to  demand  and  receive  the  property  of  the  estate.  Nothing 
is  to  be  found  in  the  statute  authorizing  an  order  by  the  probate 
court,  requiring  an  administrator  who  has  been  removed,  to  pay 
over  the  funds  in  his  hands  to  his  successor.  None  of  the  adjudi- 
cated cases  in  this  state,  go  as  far  as  the  orator  here  claims.  In 
re  Seotfs  Account,  36  Vt.  297  ;  Prqbate  Court  v.  Chapin,  31  Vt. 
373 ;  In  re  Merrill  Bingham,  32  Vt.  330  ;  Probate  Court  v.  Sla- 
$on,  23  Vt.  806  ;  Probate  Court  v.  Van  Buzer,  13  Vt.  140. 

All  fraud  or  collusion  is  expressly  denied  in  the  answers,  and 
there  is  no  claim  of  anything  of  that  kind  in  the  bill.  No  claim 
has  been  or  can  be  made  that  the  administrator  of  Mrs.  Howe 
was  not  a  suitable  person  to  discharge  the  duties  of  that  trust ; 
and  there  is  no  allegation  that  he  did  not  urge  every  objection 
that  has  been  urged  by  the  orator,  against  the  allowance  of  this 
claim. 

The  probate  court  has  exclusive  jurisdiction  of  the  matter  of 
estates,  and  chancery  will  only  interfere  in  aid  of  the  powers  of 
the  probate  court,  and  where,  from  some  defect  in  the  adequate 
means,  it  was  not  in  their  power  to  do  the  same  justice  in  the  same 
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way,  which  could  be  done  in  a  court  of  equity,  and  which  it  seemed 
desirable  should  be  done  in  that  particular  case.  Heirs  of  Ad- 
ams V.  AdamB^  22  Vt.  50  ;  Morse  v.  Slason^  13  Vt.  306. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  J,  The  orator  prays  for  an  injunction  against  the  de- 
fendant Abell  as  administrator  with  the  will  annexed  of  Tilly 
Gilbert,  and  defendant  Fish  as  administrator  of  Hannah  B.  Howe, 
restraining  them  from  the  enforcement  and  collection  of  the  bond 
which  was  allowed  against  the  estate  of  Hannah  B.  Howe,  out  of 
said  estate.  Some  of  the  grounds  upon  which  the  orator  predi- 
cates his  right,  were  considered  and  decided  in  the  case  of  Abell, 
admr.  of  Tilly  Gilbert  v.  Howe  et  ah.  43  Vt.  403.  It  was  then 
claimed,  as  it  is  now,  that  the  bequest  in  the  will  of  Tilly  Gilbert  to 
James  Jarvis  Gilbert,  was  a  trust  fund  in  the  hands  of  the  executors 
and  administrators  of  Tilly  Gilbert,  and  that  they  held  said  funds 
as  trustees ;  that  they  constituted  no  part  of  the  estate  of  Tilly  Gil- 
bert, and  consequently  that  they  should  prosecute  or  defend  in 
matters  connected  with  said  funds  in  their  character  of  trustees, 
and  not  as  executors  or  administrators.  The  court  held  that  it 
was  the  right  and  duty  of  the  administrator,  to  gather  up  the 
fragments  that  remain  of  said  estate,  and  bring  them  into  the  pro- 
bate court,  and  place  them  in  order  and  due  course  of  administra- 
tion, according  to  the  will,  ,so  that  the  right  and  duty  of  the 
administrator,  as  such,  to  control  and  administer  this  fund,  was 
there  conclusively  settled. 

The  objection  that  the  suit  was  prematurely  brought,  for  the 
reason  that  it  did  not  appear  that  Howe  had  been  ordered  by  the 
probate  court  to  pay  over  the  funds  in  his  hands  to  his  successor, 
was  virtually  overruled,  by  the  court's  retaining  jurisdiction  of  the 
suit,  and  allowing  it  to  proceed  to  a  final  decree.  So  that  the 
orator's  right  to  equitable  relief,  must  stand  upon  the  facts  stated 
in  the  bill  and  answers,  and  appearing  from  the  proofs.  Upon 
the  settlement  of  John  Howe  with  the  probate  court,  it  was  ascer- 
tained that  he  had  in  his  hands,  belonging  to  the  estate  of  Tilly 
Gilbert,  the  sum  of  $2,996.30.  It  stands  admitted  that  John 
Howe  was  at  that  time  wholly  insolvent,  and  a  non-resident  of  the 
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State — ^so  that  the  only  remedy  left  to  the  administrator  for  the 
recovery  of  the  amount  due  from  John  Howe,  was  against  the 
surety  (Hannah  B.  Howe)  upon  the  bond  given  by  him  to  the 
probate  court.  If  the  default  of  John  Howe  had  been  ascertained 
in  the  lifetime  of  Hannah  B.  Howe,  the  bond  might  have  been 
prosecuted  against  her  in  the  name  of  the  probate  court,  for  the 
benefit  of  the  estate  of  Tilly  Gilbert.  Upon  her  decease  the 
bond  stood  as  a  claim  against  her  estate.  Under  our  statute,  it 
was  the  exclusive  duty  and  office  of  the  probate  court  to  deter- 
mine and  adjudicate  the  question  of  its  allowance  or  disallowance, 
and  the  final  judgment  rendered  in  such  proceeding  is  conclusive. 
A  court  of  equity  will  not  interfere  to  control  the  probate  court, 
or  those  acting  under  its  authority,  while  in  the  discharge  of  their 
proper  and  appropriate  functions.  When  claims  are  fairly  al- 
lowed against  an  estate,  it  becomes  the  duty  of  the  administrator 
to  pay  them  as  fai*  as  he  has  assets  ;  and  so  far  from  a  court  of 
equity  interfering  to  prevent  or  hinder  him  in  the  discharge  of  this 
doty,  he  may  invoke  its  aid  when  necessary,  to  assist  him. 

The  bank  stock,  that  the  orator  seeks  to  exempt  from  liability 
to  pay  the  above  claim,  he  derived  title  to  from  the  heirs  of  Han- 
nah B.  Howe.  Our  statute  makes  the  personal  estate  first  charge- 
able with  the  payment  of  debts  and  expenses  of  administration. 
Gen.  Sts.  ch.  52,  §  5.  The  right  of  the  heirs  to  the  personal 
estate,  was  subordinate  to  the  rights  of  creditors,  and  they  had 
nothing  in  such  estate  to  convey,  except  what  might  remain  after 
the  payment  of  the  debts  against  the  estate  and  the  expenses  of 
administration.  The  orator  has  shown  no  equity  that  entitles 
him  to  an  injunction  restraining  the  administrator  from  adminis- 
tering upon  so  much  of  the  personal  estate  of  Hannah  B.  Howe 
as  may  be  necessary  for  the  payment  of  the  claims  allowed  against 
her  estate,  and  the  expenses  of  administration. 

The  orator  further  claims,  that  if  said  claim  is  to  be  paid  out  of 
the  estate  of  Hannah  B.  Howe,  that  the  defendants,  who  have  ac- 
qaired  title  to  a  portion  of  the  real  estate  belonging  to  said  estate, 
from  the  heirs-at-law,  should  contribute  to  such  payment.  The 
payment  of  debts^and  expenses  of  administration,  rested  primarily 
upon  the  personal  estate,  and  until  that  was  exhausted,  no  resort 
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could  be  made  to  the  realty.  These  defendants  are  entitled  to 
the  full  benefit  of  this  principle.  In  making  their  purchases,  thej 
had  the  right  to  understand  that  the  estate  they  were  purchasing, 
could  only  be  made  chargeable  in  the  event  that  the  personal  estate 
should  be  insufficient  to  respond  to  the  legal  claims  against  the 
estate.  On  the  other  hand,  the  purchaser  of  the  personal  estate  is 
chargeable  with  the  knowledge  which  the  law  presumes,  that  his 
title  was  subject  to  be  defeated  if  such  estate  should  be  required 
for  the  payment  of  claims  that  had  been,  or  might  be,  allowed 
against  said  estate,  and  the  expenses  of  administration.  So  there 
are  no  such  facts  appearing  as  would  justify  a  decree  for  contri- 
bution. 

The  pro  forma  decree  for  the  orator  against  Abell  and  Fish,  is 
reversed,  and  cause  remanded,  with  mandate,  that  the  bill  as  to 
them,  be  dismissed  with  costs.  The  order  of  said  court  overruling 
the  demurrer  of  the  defendants  Barrows,  Benedict,  and  Griswold, 
is  reversed,  and  mandate  that  the  demurrer  is  allowed,  and  bill  as 
to  them  to  be  dismissed  with  costs.  The  defendants  James  A. 
and  Caroline  H.  Paige,  not  having  filed  any  answer  to  the  bill, 
the  orator  was  entitled  to  have  the  bill  taken  as  confessed  against 
them.  As  no  such  record  seems  to  have  been  made  before  the 
cause  passed  to  this  court,  the  bill  will  be  taken  as  confessed 
against  them,  and  decree  to  be  entered  for  orator  against  them  ao- 
cordingly. 


Glare  Smith  v.  A.  L.  Kellogg  and  Lewis  Kellogg. 

Action.      Joinder  of  Defendants.      Proceedings  in  Actions  on 
Joint  Contracts  under  §  78,  ch.  30,  of  the  Q-en.  Sts. 

In  general,  in  case  of  a  mere  pera&nal  oontraot,  the  aotlon  for  the  broach  of  it  cannot  be 
brouKht  i^ainst  a  pereon  to  whom  the  contracting  party  has  assigned  his  interest;  aad 
the  original  party  alone  can  be  saed.  Thus,  where  the  plaintiff  demised  lands  and 
goods  by  lease  signed  by  himself  only,  to  one  of  the  defendants  and  one  L.,  who  took 
posseesion  under  the  lease,  which  obligated  them  to  return  the  same  goods  at  the  esid 
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of  fcba  term,  or  pay  therefor,  or  replace  them  with  others  of  the  same  kind  and 'quality, 
aad  L.  subsequently  assigned  his  interest  in  the  lease  to  the  other  defendant,  who  suc- 
ceeded to  I/s  possession,  bat  made  no  new  contract  with  the  plaintiff,  It  was  &eM,  that 
It's  assignee  was  not  Kable  for  said  goods,  under  said  lease. 
If  it  be  admitted  or  found  without  exception,  that  the  plaintiff  has  a  claim  against  all 
the  defendants,  he  cannot,  under  §78,  ch.  30,  of  the  Gen.  Sts.,  have  Judgment  against 
one  of  the  defendants  alone,  for  a  claim  against  him  and  another  not  a  party.  And  if 
he  take  Judgment  on  his  claim  against  all  the  defendants,  so  long  as  that  judgment 
stands,  he  cannot  bring  upon  the  record  the  party  so  Jointly  liable  with  one  of  the  de- 
fendants only. 

Assumpsit.  Plea,  the  general  issue,  with  notice  of  payment. 
Trial  by  the  court,  September  term,  1873,  Wheeler,  J.,  presiding. 

The  declaration  contained  two  special  counts  and  the  general 
counts.  The  first  special  counts  declared  upon  a  lease  (as  made 
to  the  defendants)  from  the  plaintiff  to  the  defendant  A.  L.  Kel- 
logg and  one  Charles  Lowry,  dated  May  22,  1867,  which  was 
signed  and  sealed  by  the  plaintiff  only,  and  whereby  the  plaintiff 
leased  a  certain  drug-store  to  the  said  Kellogg  and  Lowry,  for  the 
term  of  two  years,  together  with  certain  personal  property  enumer- 
ated in  a  schedule  thereto  attached,  among  which  was  the  soda 
fountain  in  question,  valued  at  $290.  Said  lease  contained  a 
clause  that  the  said  Kellogg  and  Lowry  were  to  return  said  per- 
sonal property  to  the  plaintiff,  at  the  end  of  the  term,  in  as  good 
condition  as  it  was  at  the  time  of  the  execution  of  said  lease,  or 
pay  therefor  the  prices  named  in  said  schedule,  or  replace  the 
same  by  other  property  of  like  kind  and  quality ;  and  this,  whether 
the  same  was  destroyed  by  the  elements  or  not ;  but  as  to  the 
premises,  the  rent  was  to  cease  on  their  destruction.  The  second 
count  declared  upon  a  bailment  of  said  fountain  to  the  defendants, 
on  the  said  22d  day  of  May,  for  the  term  of  two  years,  to  be  re- 
turned by  the  defendants  in  good  condition,  or  $290  td  be  paid 
for  the  use  thereof,  or  the  same  to  be  replaced  with  another  of  the 
same  kind  and  quality. 

The  plaintiff  sought  to  recover  the  value  of  said  soda  fountain, 
and  $14  for  the  rent  thereof  one  year ;  and  gave  evidence  which 
was  not  contraincted,  that  the  said  Kellogg  and  Lowry  took 
possession  of  said  store  and  property  under  said  lease,  at  the 
date  thereof,  and  retained  possession  down  to  some  time  in  Janu- 
ary, 1868,  when  the  defendant  Lewis  Kellogg,  bought  out  all  the 

interest  of  the  said  Lowry  in  said  store  and  drug  business,  to- 
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gether  with  all  his  interest  in  and  under  said  lease,  and  that  from 
that  time  the  said  Lewis  was  a  partner  of  said  A.  L.  Kellogg ; 
that  they  carried  on  the  drug  business,  and  kept  possession  of  said 
store  and  property,  and  used  and  occupied  the  same,  without  any 
new  lease  or  agreement,  down  to  the  4th  of  December,  1870, 
when  said  store  and  property  were  destroyed  by  fire.  The  plain- 
tiff also  gave  evidence  tending  to  prove  that  at  the  time  of  said 
fire,  said  soda  fountain  was  burned  and  destroyed. 

The  court  found  that  when  the  said  Lewis  bought  out  the  inter- 
est of  said  Lowry  in  said  lease  and  business,  he  succeeded  to  all 
the  rights  and  liabilities  of  the  said  Lowry  under  said  lease ;  that 
said  soda  fountain  was  destroyed  by  fire,  with  said  store  and  other 
property,  on  the  4th  day  of  December,  1870,  without  the  fault  of 
the  defendants ;  that  the  plaintiff's  claim  therefor  had  never  been 
settled  or  adjusted  in  any  way ;  that  the  plaintiff  demanded  pay 
of  the  defendants  for  said  fountain,  after  the  fire,  and  before  this 
suit  was  brought ;  and  that  after  the  fire,  the  defendants  ofiered 
the  plaintifi"  some  fragments  of  the  fountain,  which  were  not 
wholly  destroyed  by  the  fire. 

Upon  these  facts,  the  court  held  that  the  defendants  were  not 
liable  for  the  price  of  said  fountain,  and  rendered  judgment  for 
the  plaintiflF  for  the  fourteen  dollars  fr.r  the  use  of  the  same,  with 
interest ;  to  which  the  plaintiflf  excepted. 

(7.  H.  Joyce,  for  the  plaintiff. 

We  claim  that  Lewis  Kellogg  can  be  held  under  the  lease,  as 
well  as  Lowry  could  have  been.  No  new  lease  or  agreement  was 
necessary,  because  the  defendants  holding  over  by  consent  of  the 
plaintiff  after  the  termination  of  the  lease,  are  liable  according 
to  the  conditions  of  the  original  written  lease.  Taylor  L.  &  Ten. 
16.  In  this  case,  the  defendants  had  aright  to  elect  whether  they 
would  return  the  soda  fountain  in  kind  and  quality,  or  pay  for  it. 
They  should  have  made  their  choice  within  a  reasonable  time  after 
the  fire  ;  they  neglected  to  do  so,  and  in  consequence,  it  then  be- 
came the  right  of  the  plaintiff  to  elect,  which  he  has  done,  by  de- 
manding the  money  and  bringing  this  suit.  Patchin  v.  Swift  et 
ah  21  Vt.  292 ;  Chitty  Cont.  795 ;  2  Parsons  Cont.  163. 
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But  the  rule  which  governs  bailors  and  bailees,  cannot  be  in- 
voked bj  the  defendants  in  this  case,  as  by  the  terms  of  the  lease 
they  became  the  purchasers  of  this  property,  instead  of  bailees ; 
they  had  a  right  to  return  another  fountain  or  pay  for  the  old  one. 
Smith  V.  JUilea,  20  Vt.  315 ;  Fuller  v.  Buswell,  U  Vt.  107. 

Br(ymley  ^  Clark^  for  the  defendants. 

Lewis  Kellogg  is  not  liable  under  the  first  count  as  the  assignee 
of  Lowry.  The  cflFect  of  the  finding  is,  that  the  relation  of 
the  parties  was  such  that  in  case  of  a  recovery  against  Lowry, 
founded  upon  the  lease,  he  could  go  against  Lewis  Kellogg  for 
indemnity.  ''  In  the  case  of  a  mere  personal  contract,  ihe  action 
for  the  breach  of  it  cannot  be  brought  against  a  person  to  whom 
a  conti  acting  party  has  assigned  his  interest,  and  the  original 
party  alone  can  be  sued."  1  Chit.  PI.  47.  The  only  exception 
is  in  case  of  a  change  of  credit  by  agreement,  discharging  the 
party  originally  liable. 

A  L.  Kellogg  is  not  liable  under  the  first  count,  being  sued 
upon  a  contract  under  which  Lowry  is  jointly  liable,  and  joined 
with  a  co-defendant  who  is  not  liable  at  all.  There  is  no  several 
liability  of  A.  L.  Kellogg  under  the  lease.  The  omission  to  join 
Lowry  with  A.  L.  Kellogg,  is  fatal  to  the  action,  it  appearing 
from  the  exceptions  that  he  was  jointly  liable.  Roberts  v.  Mc- 
Lean^ 16  Vt.  608.  The  joinder  of  Lewis  Kellogg  with  A.  L. 
Kellogg,  was  unquestionably  fatal,  as  the  plaintiff  failed  to  prove 
a  joint  contract  of  the  defendants.  1  Chit.  PI.  44,  45.  *'  If  too 
many  persons  be  made  defendants,  the  plaintiff  will  be  non-suited 
at  the  trial,  if  he  fail  in  proving  a  joint  contract."  Manahan  v, 
Gihb<ms^  19  Johns.  109.  The  lessees  would  not  be  liable  in  this 
action,  unle^s  the  exceptions  showed  distinctly  that  they  under- 
took to  replace  or  pay  for  the  soda  fountain,  if  destroyed  by  the 
elements  without  fault.  Story  Bailm.  §408;  Chit.  Cont.  509. 
"  Such  a  bailee  is  not  answerable  for  a  loss  occasioned  by  acci- 
dental fire." 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.     By  accepting  the  personal  property  named  in  the 
schedule  annexed  to  the  lease,  under  the  lease,  the  defendant  A.  L. 
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Kellogg  and  Charles  Lowry,  to  whom  the  lease  was  made,  though 
it  was  unsigned   by  them,   became  personally  obligated  to  the 
plaintiff  to  return  to  him  the  furniture  named  in  the  schedule,  or 
to  pay  for  it,  whether  the  same  should  be  destroyed  by  the  ele- 
ments or  not.     Patchin  v.  Swift  et  al.  21  Vt.  ;?92.     The  obliga- 
tion to  retorn  or  pay  for  the  soda  fountain,  was  the  personal  obli- 
gation of  A.  L.  Kellogg  and  Lowry ;  and  a  breach  of  it  by  A.  L. 
Kellogg  and  Lewis  Kellogg,  to  whom  Lowry  assigned  his  interest 
in  the  lease,  did  not  render  the  two  Kelloggs  liable  therefor  to 
the  plaintiff.     As  to  the  plaintiff,  the  breach  by  the  two  Kelloggs 
was  the  breach  of  A.  L.  Kellogg  and  Lowry,  and  his  remedy  is 
against  them,  and  not  against  the  Kelloggs.     The  assignment  of 
the  lease  by  Lowry  to  Lewis  Kellogg,  and  the  delivery  of  the 
soda  fountain  by  Lowry  to  Lewis  Kellogg,  as  between  them,  was 
a  good  consideration  for  Lewis  Kellogg's  promise  to  Lowry  to  dis- 
charge all  his,  Lowry's,  liabilities  that  might  arise  under  said 
lease  in  regard  to  said  soda  fountain  ;  but  it  would  not,  without  a 
special  agreement  to  that  effect  between  the  plaintiff,  the  two  Kel- 
loggs, and  Lowry,  give  the  plaintiff  the  right  to  substitute  Lewis 
Kellogg  for  Lowry  under  the  lease.     The  action  for  the  breach 
of  a  mere  personal  contract,  cannot  be  brought  against  the  person 
to  whom  the  contracting  party  has  assigned  his  interest,  but  must 
be  brought  against  the  original  contracting  party.     1  Chit.  PI.  47. 
The  plaintiff  does  not  claim  to  recover  by  virtue  of  any  sf>ecial 
contract  between  him  and  the  two  Kelloggs,  entered  into  subse- 
quently to  the  making  of  the  lease.     He  claims  to  recover  by  vir- 
tue of   the  lease  and   the  assignment  by  Lowry  of  his  interest 
therein  to  the  defendant  Lewis  Kellogg.     On  these  grounds,  as 
we  have  seen,  he  is  not  entitled  to  recover.     The  plaintiff,  having 
a  claim  against  the  two  Kelloggs  which  they  either  admit,  or 
which  the  county  court  has  found,  without  exception  by  them, 
exists  against  them,  cannot,  under  §  78,  ch.  30,  of  the  Gen.  Sts., 
take  judgment  against  A.  L.  Kellogg  alone,  for  the  value  of  the 
soda  fountain.     His  proof  also  shows  that  A.  L.  Kellogg  is  not 
individually  liable  for  the  value  of  the  soda  fountain,  but  is  liable 
with  Lowry,  and  hence,  would  necessitate  the  bringing  of  Lowry 
on  the  record  as  a  co-defendant,  which  could  not  be  done  by  the 
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coonty  court,  if  the  plaintiff  had  asked  it,  so  long  as  he  held  his 
judgment  for  the  $14  against  the  two  Kelloggs.  In  whatever 
light  we  view  the  case,  no  error  is  discoverable  in  the  judgment 
of  the  county  court,  and  that  judgment  is  affirmed. 


The  State  op  Vermont  v.  Hugh  Young. 
Political  Boundaries, 

Where  the  channel  of  a  river  ia  the  boundary  between  states,  the  sadden  chan^slng  of  snch 

channel  by  artificial  means,  has,  of  itself,  no  effect  to  ehange  snch  boundary,  any  more 

than  it  would  in  the  case  of  private  property. 
Political  t>oandarie8,  as  well  as  boundaries  of  private  property,  may  be  established  or 

changed  by  the  acquiescence  of  proper  parties  ;  but  state  boundaries  cannot  be  changed 

by  the  acquiesoenoe  of  towns,  or  of  town  authorities. 

Indictment  for  the  illegal  sale  of  intoxicating  liquor  in  the 
town  of  Pairhaven.  The  respondent  pleaded  guilty  of  five  offen- 
ces, subject  to  the  opinion  of  the  supreme  court  as  to  the  question 
of  jurisdiction,  upon  the  following  agreed  statement  of  facts  : 

"  The  store  of  the  respondent,  at  which  said  sales  were  made, 
is  located  upon  a  piece  of  land  containing  seven  acres  and  24.32 
rods,  situated  on  the  western  boundary  of  the  town  of  Fairhaven, 
which  is  also  the  western  boundary  of  the  county  of  Rutland,  and 
of  the  state  of  Vermont.  The  western  boundary  of  said  town, 
county,  and  state,  was  fixed  in  1789,  at  this  point,  as  '  in  the  cen- 
tre of  the  channel  of  Poultney  river,  at  the  deepest  part  thereof,' 
and  has  never  been  altered  by  the  authorities  of  the  states  of  New 
York  and  Vermont  since  ihat  time.  From  the  time  said  bound- 
ary line  was  so  fixed  and  established,  until  the  year  1834,  said 
piece  of  land  was  on  the  easterly  and  Vermont  side  of  said  river, 
and  was,  for  all  purposes,  treated  and  recognized  as  being  within 
the  limits  of  the  county  of  Rutland,  and  state  of  Vermont. 

"  In  the  year  1834,  some  of  the  residents  of  that  immediate  vi- 
cinity, both  in  the  state  of  Vermont  and  the  state  of  New  York, 
for  the  purpose  of  improving  the  facilities  of  bridging  said  river 
at  or  near  said  point,  upon  their  own  motion,  and  without  any 
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sanction  or  direction  of  any  recognized  authority,  thought  it  best 
to  so  change  the  channel  and  bed  of  said  river,  as  to  straighten 
the  channel  at  that  point ;  and,  by  shoveling  and  boring  with  a 
post-auger  and  other  tools,  cut  through  the  then  permanent  em- 
bankment of  said  river,  and  thereby  turned  and  changed  the 
channel  and  bed  thereof  so  as  to  leave  said  piece  of  land  on  the 
western  or  New- York  side  of  said  river  ;  and  said  river  has  ever 
since  continued  to  run  in  said  new  channel,  or  bed. 

"  So  far  as  the  local  authorities  of  the  state  of  New  York  are 
concerned,  said  piece  of  land  has  been  considered  and  treated  as 
being  a  part  of  that  state,  taxes  having  been  assessed  and  collected 
thereon  in  that  state  :  and  the  same  having  been  treated  as  being 
within  the  jurisdiction  of  the  authorities  of  that  state,  from  soon 
after  1834,  until  about  the  year  1869,  when  the  question  of  the  ju- 
risdiction of  the  courts  of  New  York  over  said  piece  of  land,  was 
raised  in  the  supreme  court  of  that  state,  and  by  said  court  it  was 
held  that  said  piece  of  land  was  not  within  the  jurisdiction  of  said 
court,  the  same  being  considered  as  still  being  in  the  state  of  Ver- 
mont, notwithstanding  the  change  of  the  channel  of  said  river  as 
aforesaid ;  but  that  question  was  not  passed  upon  by  the  higher 
courts  of  New  York. 

"  Since  said  decision,  the  local  authorities  of  New  York  have 
refrained  from  exercising  any  authority  or  jurisdiction  over  said 
piece  of  land.  The  local  authorities  of  Vermont,  at  the  point  in 
dispute,  have  not  undertaken  to  resume  any  authority  or  jurisdic- 
tion over  said  piece  of  land,  excepting  so  far  as  this  prosecution 
is  concerned.  The  title-deeds  of  conveyance  of  said  piece  of  land, 
were  recorded  in  the  land  records  of  Pairhaven,  up  to  the  year 
1834  ;  but  since  that  time,  they  have  been  recorded  in  the  land 
records  of  the  county  of  Washington,  in  the  state  of  New  York, 
and  so  continue  to  be  recorded  at  this  time. 

*'  If,  in  the  opinion  of  the  supreme  court  of  Vermont  in  and 
for  the  county  of  Rutland,  said  piece  of  land  is  within  the  state 
of  Vermont,  then  the  respondent  is  to  be  by  said  court,  adjudged 
guilty,  and  sentenced  to  pay  a  fine  of  fifty  dollars  and  costs  of 
prosecution  ;  otherwise,  he  is  to  stand  acquitted. 

''  Nothing  is  claimed  on  the  part  of  the  state,  from  said  decis- 
ion in  the  courts  of  New  York  ;  and  that  fact  is  stated,  only  as 
a  piece  of  history  connected  with  the  matter,  as  explanatory  of  the 
fact  that  neither  state  has  exercised  any  jurisdiction  over  the 
premises  in  question  since  1869." 

The  court,  at  the  September  term,  1873,  adjudged  the  respond- 
ent guilty  of  five  oflfences  ;  to  which  the  respondent  excepted. 


FEBRUARY  TERM,  1874.  567 


The  State  o.  Foung. 


Bromley  ^  Clarh^  for  the  respondent. 

Since  the  river  was  turned  in  183-i,  the  authorities  of  the  state 
of  New  York  have  claimed,  exercised,  and  received  undisputed 
JDrisdiction  over  the  territory  in  question ;  taxes  have  been  as- 
sessed and  collected  ;  deeds  conveying  said  land  have  been  re- 
corded in  the  land  records  of  Washington  county  in  the  state  of 
New  York,  and  the  authorities  of  the  state  of  Vermont  have  con- 
sented thereto,  and  acquiesced  therein.  The  state  of  Vermont 
cannot  now  question  the  validity  of  such  claim,  or  resume  juris- 
diction over  said  territory.  State  v.  Wagner^  8  Albany  Law 
Journal,  No.  17,  p.  202. 

E,  J.  Ormshee,  state's  attorney,  for  the  state. 

The  act  for  which  respondent  is  indicted,  was  committed  within 
the  admitted  boundaries  of  the  state  and  county,  as  originally 
fixed  and  established  by  competent  authority.  If  the  change  of 
the  location  of  the  channel  of  Poultney  river,  had  been  the  result 
of  gradual  accretion  or  decretion  of  either  bank  of  the  stream, 
then  we  admit  that  the  course  of  the  channel,  "  at  the  deepest  part 
thereof,"  would  still  be  the  true  boundary  line  ;  but  the  case  shows 
that  the  change  of  the  channel  cutting  oflf  this  piece  of  land,  was 
not  the  result  of  accretion,  but  the  result  of  an  abrupt  change  by 
artificial  aids  and  means.  Much  change  does  not,  of  itself,  alter 
the  line  or  boundary.  Opinion  Atty.  Gen.  Abbott's  Nat.  Dig. 
353 ;  Trustees  of  Hopkins  Academy  v.  Dickinson^  9  Cush.  544. 

Has  the  state  lost  its  jurisdiction  over  the  tract  in  question, 
by  the  acts  of  the  persons  and  parties  who  have  figured  in  this 
matter,  as  detailed  in  the  case  ?  Has  there  been  such  an  acqui- 
esence  on  the  part  of  any  one  through  whom  such  a  right  could 
be  lost  or  gained  to  the  state,  as  to  afl'ect  the  rights  of  the  state  ? 
1  Abbott's  Nat.  Dig.  357,  §§  4,  5.  We  insist  that  both  of  these 
questions  must  be  answered  in  the  negative.  As  to  the  question 
of  acquiescence,  it  was  held  in  the  case  of  Rhode  Island  v.  Mas- 
sachusetiSy  15  Pet.  233,  and  other  cases  cited  in  Abbott's  Nat. 
Dig.  358,  that  in  this  respect,  a  political  community'  should  not 
be  held  to  the  same  strict  rules  as  an  individual.  Adjoining  states 
cannot  change  or  alter  their  boundary  lines  without  the  consent 
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of  Congress.  Can  it  be  possible,  that  a  portion  of  an  isolated 
community,  with  the  aid  of  a  post-auger,  may  accomplish  what 
the  sovereign  states  are  not  permitted  to  do  in  this  respect  ? 

The  opinion  of  the  court  was  delivere^J  by 

Wheeler,  J.  In  this  case  the  state  is  seeking  to  convict  and 
punish  the  respondent  for  a  violation  of  its  criminal  law.  The 
only  question  made  is,  whether  the  alleged  criminal  act  was  com- 
mitted within  or  without  the  state.  The  place  of  the  act  is  within 
the  state  as  it  was  bounded  when  its  government  was  established, 
and  as  the  boundary  remained  at  that  place  until  the  year  1834. 
This  boundary  was  fixed  in  "  the  centre  of  the  channel  of  Poult- 
ney  river,  at  the  deepest  part  thereof."  In  that  year,  according 
to  the  case  as  stated,  the  channel  of  Poultney  river  was  changed 
by  artificial  means,  so  that  thenceforth  it  cut  the  place  where  this 
act  was  committed,  off  from  the  rest  of  the  state ;  and  if  that 
change  in  the  river  carried  the  boundary  with  it,  that  place  has 
ever  since  the  change  been  without  the  state.  This  change  was 
not  gradual,  but  sudden.  In  respect,  to  the  effect  of  such  a 
change,  Lord  Hale  laid  down  the  rule  to  be,  that  if  a  river,  "  by 
a  new  recess  from  his  ancient  channel,  encompass  the  land  of 
another  man,  his  propriety  continues  unaltered."  This  rule  has 
always  been  followed,  and  is  an  established  principle  of  law  as  to 
property  in  lands.  TruBtetB  of  Hopkins  Academy  v.  Dickinson^ 
9  Gush.  544.  And  it  is  as  applicable  to  public  as  to  private 
rights.  New  Orleans  v.  United  States^  10  Pet.  662.  Hence,  this 
sudden  change  in  the  river,  did  not  of  itself  have  any  effect  upon 
the  boundary.  But  it  is  insisted  in  behalf  of  the  respondent,  that 
if  the  boundary  was  not  in  fact  changed  by  the  change  in  the 
channel  of  the  river,  still,  the  new  channel  has  since  been  so  acqui- 
esced in  and  treated  as  being  the  true  boundary,  that  it  cannot 
now  be  treated  otherwise.  The  title  to  the  land  there  does  not 
appear  to  have  been  treated  as  being  at  all  affected  by  the  change. 
The  local  authorities  of  both  states  appear,  for  about  thirty-five 
years  after  the  change,  to  have  treated  this  place  as  a  part  of  the 
state  of  New  York,  for  the  purposes  of  taxation  and  the  record 
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of  priyate  titles.  Then  those  of  New  York  appear  to  have  ceased, 
and  those  of  Vermont  to  have  continued  to  so  treat  it  until  now. 
These  facts  constitute  the  acquiescence  relied  upon.  There  is  no 
donbt  but  political  boundaries,  as  well  as  those  of  private  prop- 
erty, may  be  established  or  changed  by  acquiescence  of  proper 
parties.  Corinth  v.  Newlury^  13  Vt  496  ;  Rhode  Island  v.  Mas- 
iochusetts,  4  How.  591.  And  these  acts  by  these  authorities 
wonld,  doubtless,  have  been  sufficient  and  long  enough  continued 
to  change  this  boundary  and  establish  it  in  this  new  place,  if  the 
constituencies  of  the  authorities  had  been  the  only  parties  that 
were  to  be  affected  by  the  change.  But  these  were  merely  the 
local  town  authorities,  acting,  so  far  as  they  did  act,  for  their  re- 
spective towns,  and  not  for  the  states  ;  and  a  change  of  the  bound- 
ary between  these  two  states,  could  be  directly  made,  only  by  the 
states  themselves,  acting  in  their  sovereign  capacities,  and  proba- 
bly not  by  them  even  without  the  sanction  of  Congress,  expressed 
by  act,  or  perhaps  by  acquiescence.  These  towns  could  not,  by 
any  action  they  of  their  authorities  might  take,  affect  the  state 
boundary  at  all,  directly  ;  and  it  is  plain  that  they  could  not  do 
indirectly,  by  acquiescence,  what  they  could  not  do  directly,  by 
action.  The  case  states  that  this  line  has  never  been  changed  by 
the  authorities  of  New  York  and  Vermont.  This  was  probably 
intended  to  mean,  that  it  has  not  been  changed  unless  by  acqui- 
escence. But  taking  that  view  of  this  statement,  there  is  nothing 
shown  that  amounts  to  any  acquiescence  by  either  state  as  a  state. 
The  authority  of  the  state  is  constantly  over  all  places  within  the 
state  ;  but  there  are  many  places  where,  for  long  spaces  of  time, 
there  is  no  express  assertion  of  authority,  and  no  occasion  for 
such  assertion,  by  any  state  officer,  and  many  where,  probably, 
there  never  was  any  such  assertion  of  authority  at  all ;  but  still, 
the  state  would  not  thereby  lose  jurisdiction  over  these  places. 
There  is  nothing  stated  in  the  case  that  shows  that  any  authority 
or  person  has  ever,  as  against  this  state,  claimed  that  the  inhab- 
itants of  this  piece  of  land  were  not  amenable  to  the  laws  of  this 
state,  until  this  prosecution,  and  so  no  occasion  appears,  before 
this  case  arose,  for  the  direct  assertion  of  state  authority  there  ; 
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and  no  claim  of  authority,  adverse  to  the  authority  of  this  state, 
appears,  that  the  authorities  of  this  state  could  yield  acquiescence 
to.  This  prosecution  is  a  direct  assertion  of  authority  by  the 
state  over  the  respondent  at  that  place,  and,  for  aught  that  ap- 
pears in  this  case,  the  prosecuting  officers  are  as  well  entitled  to 
maintain  it,  as  they  would  have  been  if  there  had  been  no  resi- 
dent upon,  nor  private  ownership  of,  this  piece  of  land,  during 
all  the  time  for  which  the  acquiescence  is  claimed. 

The  judgment  is,  that  there  is  no  error  in  the  proceedings  in 
the  county  court. 
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FOR  THE 

COUNTY  OF  BENNINGTON, 

AT   THE 

FEBRUARY  TERM,  1874. 

PRESENT  : 

Hon.  JOHN  PIEBPOINT,  Chief  Judge, 

Hon.  homer  E.  ROYCE,  )  assistant  Ttooes 

Hon.  timothy  P.  REDFIELD, ;  ^®®"^^^^  judges. 


Ulyssa  Brigos  v.  The  Estate  of  Alfred  Bbigos.* 
Report  of  Auditor,     Practice.     Implied  Promise. 

Where  the  auditor  detailed  flMts  and  olroamstanoee  in  his  report,  and  then  said  that, 
"flrom  the  fkets  and  olroumitances  above  stated,  I  find,"  Ao.,  and  submitted  to  the 
eonrt  whether  he  had  erred  in  the  law  of  the  case,  it  was  keldf  that  the  oonstruction 
of  the  report  was,  that  the  auditor  based  his  findings  whoUp  upon  the  fkots  and  oir- 
eumstanoei  stated  in  the  report. 

The  finding  of  a  ihot  hy  an  auditor,  is,  usually,  oonolusiye  of  its  existence  upon  the 
county  court;  but  if  the  fhot  found  is  merely  an  ioferenoe,  or  a  ihot  whioh  the  law 
would  infbr  flrom  other  Acts  found  and  stated  by  the  auditor,  and  the  auditor  has 
made  a  mistake  in  the  lair  as  applicable  to  the  facts  stated  by  him,  and  so  erroneously 
inibrred  a  laot  to  exist,  the  county  court  may  disregard  his  findings,  and  make  such 
inferenoe  as  the  law  warrants  from  the  ihots  stated,  and  render  Judgment  accordingly. 

Tlie  plaintiff  was  the  maiden  sister  of  the  intestate,  and  nerer  made  his  house  her  home 
prior  to  August,  I860.  She  then  went  there  to  see  the  intestate's  sick  daughter,  who 
died  soon  after.    At  this  time  the  intestate  was  single,  and  continued  so  till  his  death, 
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April,  1870.  After  hie  daughter  died,  he  had  no  relattTes  in  his  honse  bnt  the  plain- 
tiff. Soon  after  his  daughter's  death ,  the  plaintiff  oommenoed  taking  ehai^  of  the  in- 
testate's domestio  aflkirs,  but  without  his  request.  Bhe  labore<l  diligently  Ibr  him,  and 
did  more  than  he  desired  her  to  do,  until  she  became  disabled  by  acoident.  After  she 
ha;d  partly  recovered,  she  continued  to  work  as  before,  until  the  intestate's  death.  It 
did  not  appear  that  the  intestate  ever  expressly  requested  the  plaintiff  to  remain  with 
him;  but  he  expressed  to  others  his  pleasure  at  her  being  with  him,  and  his  appreeia- 
tion  of  her  services,  and  spoke  of  the  inconvenience  and  unpleasantness  of  her  leaving^ 
and  conjectured  what  ho  should  do  if  she  did  leave.  The  plaintiff  never  asked  the  in- 
testate to  settle  with  her,  or  to  pay  her,  and  never  kept  any  account  with  him.  She 
occasionally  received  articles  of  clothing  from  him,  uid  one  time  ten  dollars  in  money, 
as  she  was  about  to  go  on  a  journey ;  and  she  occasionally  got  articles  at  the  store  on 
his  credit,  and  showed  him  the  bills  thereof.  The  intestate  kept  no  account  with  the 
plaintiff,  and  her  name  did  not  appear  on  his  books.  Entries  of  cash  paid  out  for  her  fbr 
a  doctor  and  other  things  while  sick,  were  found  on  his  cash  book.  Alter  she  reoov- 
ered  fh)m  her  injury,  she  expressed  a  desire  to  do  all  she  could  for  him,  because  he 
was  put  to  so  much  expense  on  her  account  while  she  was  sick.  Held,  that  firom  these 
facts,  the  law  would  imply  a  promise  on  the  part  of  the  intestate,  to  pay  the  plainifff 
for  her  services.    ^ 

Appeal  from  the  probate  court.  An  auditor  was  appointed, 
who  reported  as  follows : 

"  The  plaintiff's  account  consisted  of  a  single  item  for  services 
in  the  family  of  the  intestate  during  his  lifetime,  and  down  to  the 
time  of  his  decease,  which  event  occurred  suddenly  and  by  acci- 
dent, April  1st,  1870.  The  plaintiflF  presented  no  book,  and  dur- 
ing the  time  the  services  were  rendered,  kept  no  account  with  the 
intestate,  either  of  debt  or  credit.  She  was  the  maiden  sister  of 
the  intestate,  and  had  never,  prior  to  August,  1865,  made  the 
house  of  the  intestate  her  home,  although  she  had  made  visits 
there  of  considerable  length.  In  August,  1865,  the  daughter  of 
the  intestate,  then  residing  with  him,  was  dangerously  ill.  The 
plaintiflF,  then  living  in  Grafton,  Vt.,  and  making  her  home  with 
her  aunt  in  that  town,  came  to  Manchester,  Vt.,  where  the  intes- 
tate resided,  and  to  the  house  of  the  intestate,  from  a  desire  to 
see  her  niece  before  she  died,  and  without  invitation  or  request  of 
the  intestate.  She  remained  at  his  house  till  the  decease  of  the 
daughter,  about  four  weeks.  The  intestate  was  at  that  time,  and 
continued  to  be  until  his  decease,  single ;  his  wife  having  died 
previously  to  the  death  of  his  daughter ;  and  after  his  dau^ter^s 
death,  he  had  no  relative  in  his  family  except  the  plaintiff.  His 
only  surviving  child  was  a  married  daughter  residing  in  Graf- 
ton, Vt. 

"  He  was  often  visited  by  relatives,  and  during  one  fall  and 
winter,  an  uncle  of  the  parties  boarded  with  them.  The  services 
for  which  the  plaintiflF  has  charged,  commenced  shortly  after  the 
daughter's  death ;  the  plaintiff  remaining  with  the  intestate,  so 
far  as  it  appeared  in  evidence,  without  his  request  or  invitation. 
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She  took  the  charge  of  liis  domestic  affairs,  and  labored  diligently, 
aod  did  more  than  the  intestate  desired  her  to  do,  until  she  be- 
eame  disabled  by  accident,  and  then  again,  as  soon  as  she  had 
partially  recovered  from  her  disability,  until  the  death  of  the  in- 
testate ;  during  all  which  time,  in  which  she  had  charge  of  the 
household  affairs  and  so  labored,  it  does  not  appear  that  tliere  was 
any  express  request  of  the  intestate  that  the  plaintiff  should  re- 
main ;  but  on  several  occasions,  he  expressed  his  pleasure  to  others 
that  she  was  with  him,  and  his  appreciation  of  her  services,  and 
spoke  of  the  inconvenience  and  unpleasant  consequences  which 
would  follow  her  leaving  him,  sometimes  adding  that  he  did  not 
know  what  he  should  do  iT  she  should  leave  him ;  that  he  would 
have  to  go  to  the  tavern  to  board ;  that  he  wanted  a  home  where 
he  could  invite  his  friends. 

"  The  plaintiff  made  no  demand  upon  the  intestate  for  payment 
or  for  a  settlement,  and  presented  no  claim  until  the  last  sitting 
of  the  commissioners  of  claims ;  but  there  had,  after  the  death  of 
the  intestate,  been  negotiations  between  her  and  the  daughter  and 
sole  heir  of  the  intestate,  in  regard  to  compensation  for  her  ser- 
vices. 

"  The  plaintiff,  during  the  time  she  resided  with  the  intestate, 
received  articles  of  clothing  from  him,  and  at  one  time  ten  dollars 
in  money,  as  she  was  about  to  start  on  a  journey.  She  occa- 
sionally went  to  the  stores  and  obtained  articles  necessary  for  her 
clothing  on  his  account,  and  brought  to  him  a  bill  or  memoran- 
dum of  the  things  so  purchased.  It  also  appeared  that  the  intes- 
tate had  been  accustomed  to  make  presents  to  other  domestics  to 
whom  he  paid  wages.  She  sometimes  purchased  articles  with  her 
own  money.  The  intestate  kept  no  account  with  the  plaintiff 
whatever,  either  of  debt  or  credit,  and  her  name  did  not  appear 
on  his  account  books,  or  on  any  memoranda  found  after  his  de- 
cease. Certain  items  of  cash  paid  by  him  to  physicians  who  at- 
tended upon  the  plaintiff  shortly  after  she  was  injured,  were  found 
in  his  cash  book,  and  the  memorandum  marked  A,  hereto  ap- 
pended, being  in  his  handwriting,  was  also  found  with  his  books 
or  papers,  and  was  presented  in  evidence.  After  the  plaintiff  had 
partially  recovered  from  her  injury,  she  expressed  to  others  a  de- 
sire to  do  all  she  could  for  the  intestate,  because  he  had  been  put 
to  so  much  expense  on  her  account  while  suffering  from  the  injury. 
The  estate  of  the  intestate  was  worth  about  $18,000  at  the  time 
of  his  death.  At  the  hearing  the  plaintiff  did  not  testify.  The 
administrator,  and  also  his  wife,  who  is  sole  heir  to  the  intestate's 
estate,  testified  without  objection.     The  counsel  for  the  plaintiff 
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did  not  offer  her  as  a  witness,  supposing  {hat  under  the  statute, 
she  was  not  a  competent  witness. 

"  Prom  the  facts  and  circumstances  above  stated,  I  find  that  it 
was  not  the  expectation  of  either  party  when  the  plaintiff  com- 
nenced  her  services  for  the  intestate,  nor  at  any  time  previous  to 
his  death,  that  he  was  to  pay  her  wages  for  her  services,  or  that 
she  was  to  account  for  the  money  received  by,  or  expended  for 
her,  or  for  any  articles  received  by  her  or  procured  on  his  ac- 
count. I  therefore  find  that  there  is  nothing  due  from  either 
party  to  balance  book  accounts  between  them. 

"  If,  however,  I  have  erred  in  any  matter  of  law  in  this  case, 
and  if  the  plaintiff  is  entitled  to  recover  for  her  services  at  their 
true  value,  less  the  money  paid  to  or  expended  for  her,  and  the 
articles  received  by  her,  then  I  find  that  there  is  due  to  the  plain- 
tiff from  the  estate  of  the  intestate,  to  balance  book  accounts,  the 
sum  of  $573.24 ;  and  as  to  the  accounts,  I  further  report  that 
the  account  in  offset  presented  by  the  administrator,  was  claimed 
only  in  case  the  estate  be  found  by  me  to  be  indebted  for  the  services 
of  the  plaintiff ;  and  further,  that  the  plaintiff  having  at  no  time 
made  any  demand  of  the  intestate  for  a  settlement  or  for  payment 
during  his  lifetime,  I  allow  to  her  interest  only  from  the  time  of 
his  decease  ;  and  further,  I  allow  to  the  estate  the  sum  of  one 
hundred  dollars  delivered  to  the  plaintiff  after  the  decease  of  the 
intestate,  there  being  no  objection  to  such  application  and  allow- 
ance made  by  the  plaintiff." 

The  memorandum  marked  A,  referred  to  in  the  report,  was  not 

furnished  the  reporter,  unless  this  is  it : 

"  1868,  Jan'y  9,        Paid  Dr.  Moseley,  $6.00 

Paid  to  drug  store,  1.50 

Feb'y  18        Paid  to  drug  store,  1.00 

Paid  30.00 

Paid  Osman,  22.75 

Paid  Osman,  20.00 '' 

The  court,  at  the  December  term,  1872,  Wheeler,  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  plaintiff,  pro  forma  ; 
to  which  the  defendant  excepted. 

C  N.  Davenport^  for  the  defendant. 

The  plaintiff  cannot  recover  upon  the  facts  reported.  No 
person  can  be  made  debtor  to  another  without  a  contract  express 
or  implied.  Where  a  request  to  perform  services  is  made,  the  law 
implies  a  promise  to  pay  what  those  services  are  worth.     So  where 
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valoable  services  are  performed  with  the  knowledge  and  consent 
of  the  beneficiary,  a  request  to  perform  and  a  promise  to  pay  are 
ordinarily  presumed,  where  the  parties  stand  in  the  relation  of 
strangers.  But  this  presumption  never  arises  contrary  to  the 
intent  or  expectation  of  the  parties.  To  entitle  the  plaintiff  to 
recover,  it  is  not  enough  to  show  that  she  performed  valuable  ser- 
vices, and  that  she  had  not  been  paid.  She  must  show  that  she 
performed  them,  expecting  at  the  time  to  be  paid  therefor,  that 
her  brother  so  understood  it,  or  that  he  had  sufficient  reason  to 
understand  her  purpose,  to  make  him  her  debtor  for  the  services. 
Fiteh  V.  Peekham^  exrx.  16  Vt.  150  ;  AndruB  et  ux.  v.  Foster ^ 
17  Vt.  656  ;  Cohh  et  als.  v.  Bishop  ^  Tr.  27  Vt.  624  /  Admr.  of 
Way,  Jr.  v.  Estate  of  Way,  27  Vt.  625  ;  Davis  v.  Qoodenow,  27 
Vt.  716 ;  Ptttnam  v.  Town,  34  Vt.  629 ;  Sprague,  admr.  v. 
Waldo,  admr.  et  al.  38  Vt.  139 ;  Lunay  v.  Vantyne,  40  Vt.  601 ; 
Sarris  v.  Currier  et  al.  44  Vt.  468. 

It  was  claimed  in  the  court  below,  that  the  cases  where  it  had 
been  held  that  an  express  promise  or  a  prior  request  was 
essential  to  a  recovery  for  services  performed,  were  confined  to 
those  arising  between  parent  and  child,  or  persons  standing  in 
loco  parentis.  This  is  not  true  in  fact ;  but  if  it  were,  the  prin- 
ciple upon  which  the  cases  stand  is  not  affected.  It  is  the  family 
relation  in  which  the  parties  stand,  that  overcomes  the  ordinary 
presumption.  It  makes  no  difference  in  what  degree  the  parties 
are  connected  by  blood  or  affinity,  provided  the  family  relation 
subsists.  LowRTE,  J.,  in  Lantz  v.  Frey  ^  wife,  19  Penn.  366,  says : 
*^  When  individuals  stand  to  each  other  in  a  family  relation,  as 
distinguished  from  that  of  master  and  servant,  the  law  implies 
no  contract  for  wages.  This  relation  must  first  be  changed."  See 
Lames  v.  Davies,  9  C.  &  P.  87. 

ff.  K.  Fowler  and  X.  S.  Walker,  for  the  plaintiff. 

There  is  nothing  in  this  case  to  distinguish  it  from  the  ordi- 
nary case  of  master  and  servant.  If  no  blood  relation  had  ex- 
isted between  the  plaintiff  and  the  intestate,  we  apprehend  the 
plaintiff's  right  to  recover  would  not  be  questioned.  In  this 
state  the  principle  has  never  been  recognized,  that  an  express 
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promise  or  prior  request  is  essential  to  a  recovery  for  services 
performed,  except  in  cases  arising  between  pai-ent  and  child  or 
persons  standing  in  loco  parentis.  Such  are  the  following  cases. 
Fitch  V.  Pechham^  exrx,  16  Vt.  150 ;  Andru$  et  ux.  v.  Foster^ 
17  Vt.  556  ;  Lunay  v.  Vantyne^  40  Vt.  601  ;  Harris  v.  Ourrier 
et  ah  44  Vt.  468  ;  Guild  v.  Guild,  15  Pick.  129.  We  claim  that 
the  relation,  whatever  it  may  be,  that  would  rebut  the  presump- 
tion of  a  promise,  must  have  existed  anterior  to  the  service  claimed 
for,  and  cannot  have  its  inception  in,  and  grow  out  of,  the  service 
for  which  compensation  is  claimed.  It  must  apply  to  the  first  day's 
work  the  plaintiff  did,  or  not  at  all. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  doubt  we  have  had  in  regard  to  the  cor- 
rectness of  the  judgment  of  the  court  below,  is  occasioned  by 
that  clause  in  the  auditor's  report  in  which  he  states :  "  From 
the  facts  and  circumstances  above  stated,  I  find  that  it  was  not 
the  expectation  of  either  party  when  the  plaintiff  commenced  her 
services  for  the  intestate,  nor  at  any  time  previous  to  his  death, 
that  he  was  to  pay  her  wages  for  her  services,  or  that  she  was  to 
account  for  the  money  received  by  or  expended  for  her,  or  for 
any  articles  received  by  her,  or  procured  on  his  account."  If 
the  plaintiff  could  have  been  a  witness  in  her  own  behalf,  and  had 
admitted  that  such  was  her  expectation,  it  would  have  furnished 
a  complete  answer  to  her  claim  against  the  estate.  The  law,  when 
no  express  promise  is  shown  to  pay  for  services,  never  raises  or 
implies  a  promise  to  pay  for  such  services,  contrary  to  the  expec- 
tation of  the  parties  as  it  existed  at  the  time  the  services  were 
performed.  If  this  finding  hj  the  auditor  is  to  be  regarded  as  an 
inference  drawn  wholly  from  the  facts  and  circumstances  before 
stated  by  him,  without  the  existence  of  any  other  facts  or  circum- 
stances in  the  case  to  influence  him  in  making  such  finding,  we  are 
all  agreed  that  it  is  not  warranted  by  the  facts  and  circumstances 
stated  by  him,  and  might  be  disregarded  by  the  county  court  in 
rendering  its  judgment.  We  are  inclined  to  think  it  is  capable 
of  receiving  this  construction.  The  auditor  says :  ^^  From  the 
facts  and  circumstances  above  stated^  I  find,"  &c.,  thereby  limitiiig 
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his  finding  to  an  inference  from  the  facts  and  circumstances  stated 
bv  him.     Immediately  following  this  finding,  the  auditor  further 
says :  '^  If,  however,  I  have  erred  in  any  matter  of  law  in  this 
case,"  there  is  due  the  plaintiff,  &o.    The  finding  of  a  fact  by  the 
auditor  is,  usually,  conclusive  of  its  existence  upon  the  county 
court.    If,  however,  the  fact  found  is  merely  an  inference,  or  a 
fact  which  the  law  would  infer  from  other  facts  found  and  stated 
by  the  auditor,  and  the  auditor  has  made  a  mistake  in  the  law,  as 
applicable  to  the  facts  stated  by  him,  and  so  erroneously  inferred 
a  fact  to  exist,  the  county  court  may  disregard  the  finding  of  the 
auditor,  and  make  such  an  inference  as  the  law  would  warrant 
from  the  facts  stated,  and  render  judgment  accordingly.    The  de- 
cision and  judgment  of  the  county  court  must  stand,  unless  error 
is  made  to  appear.     We  think  from  the  explicit  statement  of  the 
auditor  that  he  found  that  the  plaintiff  did  not  expect  pay  for  her 
services   from   the  facts  and  circumstances   stated  by  him,  the 
county  court  was  justified  in  disregarding  that  fact  in  rendering 
its  judgment,  if  the  law  would  not  warrant  the  finding  of  such 
fact  from  the  facts  and  circumstances  stated  by  the  auditor.     We 
think  the  law  does  not  justify  the  auditor  in  inferring  that  the 
plaintiff  did  not  expect  pay  for  her  services,  from  the  facts  and 
circumstances  stated  by  him.    In  all  the  cases  in  which  it  has  been 
held  that  the  law  will  not  imply  a  promise  to  pay  for  valuable 
services  rendered  with  the  knowledge  of  the  recipient,  such  a  re- 
lation has  existed  between  the  parties  before  the  rendering  of  the 
services,  that  the  defendant  was  not  bound  to  pay  for  the  services^ 
This  relation  is  usually  that  of  parent  and  child.     When  the  child 
arrives  at  majority,  but  remains  with  or  returns  to  the  parent,  or 
when  the  parent  goes  to  live  with  the  child,  the  law  presumes  the 
parties  have  retained  or  returned  to  the  relation  that  once  existed 
between  them,  and  will  not  presume  that  they  thereby  assumed 
the  relation  of  debtor  and  creditor,  unless  it  is  shown  that  they 
mutually  understood  that  they  came  together  with  their  relation 
changed  from  what  it  formerly  had  been,  to  that  of  debtor  and 
creditor.     In  all  the  cases  cited  by  the  defendant's  counsel,  the 
relation  of  parent  and  child  had  once  existed  between  the  parties. 
We  are  not  aware  of  any  decided  cases  in  which  it  is  held  that 
74 


578  BENNINGTON  COUNTY, 

Brigfs  0.  Eitato  of  Briioei. 

the  law  will  not  implj  that  the  relation  of  debtor  and  creditor 
exists,  where  one  labors  for  another  with  his  knowledge  and  ap- 
proval, except  in  cases  where  the  parties,  at  some  time  previous 
to  the  rendition  of  the  services  for  which  payment  is  demanded, 
have  stood  in  such  a  relation  to  each  other  that  the  rendition  of 
such  services  by  the  plaintiff  did  not  make  the  defendant  his 
debtor.    We  do  not  say  such  a  relation  might  not  exist  between 
brother  and  sister.     It  might.    The  brother  might  have  brought 
up  the  sister,  and  so  stood  to  her  in  the  double  relation  of  brother 
and  parent ;  or  they  might  have  been  bereft  of  their  parents  when 
minors,  and  continued  the  family  relation  till  of  age.    If  in  such 
case  the  brother  continued  to  live  upon  the  homestead,  and  the 
sister,  after  having  been  away,  returned  to  live  with  him,  we  think 
the  law  might  presume  she  returned  to  the  relation  she  once  had 
with  her  brother,  and,  by  rendering  him  services,  might  not  make 
him  her  debtor,  unless  they  were  rendered  under  such  circum- 
stances as  to  show  she  expected  to  receive  pay  for  her  services. 
It  is  evident  that  the  auditor  had  the  impression  that  the  fact  that 
the  plaintiff  and  intestate  were  blood  relatives,  rendered  it  neces- 
sary for  her  to  show  an  express  promise,  or  what  in  law  would 
amount  to  an  express  promise,  by  the  intestate  to  pay  for  plaintiff's 
services.     It  is  true  that  the  relation,  a  return'  to  which  would  not 
raise  the  presumption  Qf  debtor  and  creditor  between  the  parties, 
generally  exists  between  blood  relatives,  but  not  always.     It  has 
been  held  to  exist  between  foster-child  and  foster-parent.     Rela- 
tion by  blood,  or  the  family  relation,  does  not  rebut  the  ordinary 
presumption  that  valuable  services  are  to  be  compensated ;  but  the 
fact  that  the  parties  have  once  so  stood  related  to  each  other  that 
the  one  rendering  services  could  not  exact  payment  therefor  of 
the  other.     In  the  case  at  bar,  it  does  not  appear  that  the  plaintiff, 
by  remaining  with  the  intestate  after  his  daughter's  decease,  re- 
sumed a  relation  which  had  once  existed  between  them,  in  which 
the  performance  by  her  of  valuable  services  for  him,  with  his 
knowledge  and  approval,  did  not  place  him  under  obligation  to 
make  compensation.    The  law  will  not  presume  that  such  a  rela- 
tioa  Qftce  existed  between  them,  simply  because  they  were  brother 
voA  atster.    The  case  finds  that  the  plaintiff  never  had,  up  to  the 
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time  of  his  daaghter's  decease,  made  the  intestate's  house  her 
home.  She  then  took  upon  herself  the  charge  of  his  house  with 
his  knowledge  and  approval,  and  rendered  him  valuable  services, 
which  the  law  implies  a  promise  to  make  reasonable  compensation 
for.  From  the  fact  they  were  brother  and  sister,  they  might  have 
had  more  confidence  in  each  other,  and  not  have  dealt  with  each 
other  with  the  exactness  either  of  them  would  have  done  with  a 
stranger.  The  time  she  rendered  him  service,  was  well  known, 
as  probably  was  what  he  had  paid  for  her.  The  latter  we  infer 
from  the  entries  found  to  exist  in  his  cash-book,  and  from  the 
memoranda  of  expenses  paid  for  her  when  she  was  sick,  and  es- 
pecially of  what  he  paid  the  doctors,  as  well  as  the  fact  that  she 
usually  brought  him  a  bill  of  what  things  she  obtained  for  herself 
on  his  credit.  Though  neither  party  had  any  formal  book  ao- 
courit  against  the  other,  they,  between  them,  had  suflScient  data  to 
enable  them  to  settle  at  any  time.  We  have  no  doubt  from  the 
facts  stated,  if  the  plaintiff  had  left  the  intestate's  employment 
(for  we  cannot  consider  it  in  any  other  light)  during  his  life,  the 
parties  would  amicably  have  settled,  and  he  would  have  compen- 
sated her  reasonably  for  her  services  for  him,  and  that  such  was 
their  mutual  expectation  during  the  time  of  service.  We  have 
no  doubt  but  the  auditor  would  have  come  to  the  same  conclusion^ 
had  it  not  been  that  he  labored  under  the  impression  that,  because 
the  plaintiff  was  sister  to  the  intestate,  therefore  what  would  in 
law  amount  to  an  express  promise  to  pay  for  her  services,  must  be 
shown,  to  enable  her  to  recover, 
Judgment  affirmed. 
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Jefferson  Mochleb  v.  The  Town  op  Shaftsbury. 

Highway, 

It  is  the  duty  of  towns  to  proyide  for  the  safety  of  trarelen  in  puslng  teams  goins  in 
the  same  direotion,  and  to  oonstract  and  keep  their  highways,  at  places  which  natur- 
ally Invite  the  attempt  to  pass,  reasonably  safe  fbr  that  purpose.  And  such  duty  is 
not  limited  to  cases  of  absolute  necessity  on  the  part  of  the  traveler;  but  in  this  case  it 
was  extended  to  one  who  attempted  to  pass  a  team  for  the  purpose  of  keeping  in 
company  with  a  companion  who  had 'driven  ahead. 

Case  for  injurj  on  a  highway.  Plea,  the  general  issue,  and 
trial  by  jury,  December  term,  1873,  Wheeler,  J.,  presiding. 

The  plaintiff  introduced  evidence  tending  to  show,  that  the 
highway  at  the  place  of  accident,  near  the  house  of  one  Percy, 
was  only  about  eight  feet  wide  in  the  traveled  track  ;  that  upon 
the  north  side  of  the  traveled  track,  and  adjoining  it,  there  was 
a  bank  which  sloped  to  the  south,  down  to  the  track  of  the  road, 
and  that  the  ground  at  this  place  descended  to  the  south,  and  the 
road  a  side-hill  road,  with  no  ditch  upon  the  upper  side  ;  that  said 
bank  extended  a  few  rods,  and  gradually  diminished  in  height 
from  the  center  both  ways,  until  it  came  nearly  to  a  level  with 
the  traveled  track,  and  at  its  highest  point  was  between  two  and 
three  feet  above  the  traveled  track ;  that  north  of  said  bank  and 
adjoining  the  same,  there  was  an  open  space  in  front  of  said  Per- 
cey's  house,  where  three  roads  met,  which  was  some  four  or  five 
rods  wide,  smooth  on  the  surface,  but  descended  gradually  to  the 
south  and  east  to  the  bank ;  and  that  at  the  time  of  the  accident, 
there  was  a  two-horse  lumber  wagon  standing  upon  about  the 
middle  of  this  open  space,  left  there  by  the  said  Percy. 

The  plaintiff's  testimony  further  tended  to  show,  that  on  the 
7th  of  November,  1871,  the  plaintiff,  in  company  with  others, 
had  attended  a  wedding  party  in  Hoosick,  N.  Y. ;  that  whisky 
was  served  at  the  party,  and  that  the  plaintiff  drank  a  part  of  one 
glass  of  sling  made  of  the  same ;  that  the  plaintiff  then  resided 
at  North  Bennington,  and  was  in  the  employ  of  Thatcher  &  Wel- 
ling, and  was  accompanied  by  a  young  lady,  now  his  wife ;  that 
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they  left  the  party  to  return  home  about  sunset,  and  arrived  at 
the  place  of  the  accident  about  dark  ;  that  they  left  the  party  in 
company  with  another  gentleman  and  lady,  who,  with  a  single 
team,  drove  in  advance  of  them  ;  that  the  plaintiff  was  driving  a 
single  team,  and  when  the  gentleman  and  lady  in  advance  of  them, 
and  going  eastwardly,  had  arrived  at  a  point  in  said  highway  a 
short  distance  west  of  said  Percey's  house,  they  came  up  to  a  two- 
horse  team  and  lumber  wagon  with  three  persons  in  it,  which  was 
going  in  the  same  direction  on  said  highway,  at  a  walk,  and  turned 
out  of  the  traveled  track,  to  the  left,  and  drove  past  said  team  ; 
that  the  plaintiff,  for  the  purpose  of  going  faster  and  keeping 
company  with  them,  also  turned  to  the  left,  out  of  the  traveled 
track,  to  drive  past  said  two-horse  team,  and  drove  upon  said  open 
space  ;  that  said  two-horse  team  increased  its  speed,  and  in  order 
to  pass  it,  the  plaintiff  drove  more  rapidly  forward  until  he  came 
near  the  wagon  standing  on  said  open  space,  when,  fearing  a  col- 
lision with  the  same,  not  knowing  that  there  was  any  bank  there, 
he  turned  to  the  right  and  went  down  the  bank  in  front  of  the 
two-horse  team,  and  was  overturned,  and  thereby  sustained  damage. 
The  defendant  gave  evidence  tending  to  show,  that  the  plain- 
tiff was  driving  in  a  fast  and  reckless  manner  ;  that  the  two-horse 
team  was  not  loaded  to  an  amount  to  impede  its  speed  ;  that  the 
horses  were  good  roadsters,  and  that  they  were  going  at  the  time 
the  plaintiff  turned  out  to  go  past  them,  on  a  good  round  trot ; 
that  there  was  no  necessity  for  the  plaintiff  to  turn  out  to  go  hy  ; 
that  the  traveled  track  was  in  good  condition,  and  that  the  plain- 
tiff could  have  passed  in  perfect  safety  in  the  road,  had  he  not 
voluntarily  turned  out  of  the  traveled  track ;  that  there  was  a 
large  open  space  there,  sufficient  for  the  plaintiff  to  have  driven 
by  without  running  against  the  wagon  standing  there,  and  that  he 
could  have  passed  right  along  and  come  into  the  traveled  track 
further  cast,  in^^safety  ;   that  the  plaintiff  was  acquainted  with 
said  road  and  bank  at  that  place,  and  had  passed  there  three  times 
before  that  day.     It  was  not  claimed  ,by  the  plaintiff  but  that  the 
traveled  track  wa:^  in  good  repair,  otherwise  than  on  account  of 
being  narrow,  and  of  said  bank ;  nor  but  that  he  could  have  passed 
over  the  same  in  safety,  had  he  not  turned  out  to  go  past  said  two- 
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horse  team.  The  defendant  conceded  that  the  highway  at  the 
place  of  the  injury,  was  one  that  it  was  bound  by  law  to  keep  in 
repair. 

The  defendant  requested  the  court  to  charge  the  jury  that  if, 
from  the  evidence,  they  should  find  that  the  plaintiff,  without  any 
necessity  therefor,  but  for  the  purpose  of  keeping  company  with 
the  horse  and  carriage  that  was  ahead,  voluntarily  turned  oat 
from  the  traveled  track  and  drove  upon  said  open  ground  to  pass 
said  two-horse  team,  and  in  so  doing  thereby  sustained  the  inju- 
ries complained  of,  by  running  off  said  bank,  and  that  he  would 
not  have  sustained  any  injury,  had  he  followed  the  traveled  ti-ack, 
the  defendant  would  not,  in  law,  be  held  responsible  for  the  in- 
juries complained  of,  and  that  the  plaintiff  could  not  recover  for 
the  same  of  the  defendant. 

The  court  declined  to  charge  as  requested  ;  but  charged  as  to 
that  part  of  the  case,  that  this  being  a  highway  that  the  defendant 
was  bound  to  keep  in  repair,  it  was  the  duty  of  the  town  to  keep 
it  in  good  and  sufBicient  repair  for  all  travel,  in  the  night-time  as 
well  as  in  the  daytime,  and  for  the  meeting  and  passing  of  teams, 
such  as  it  might  reasonably  be  expected  the  highway  would  be 
used  for,  and  to  keep  such  places  as  would  naturally  invite  trav- 
elers to  pass  over  them  for  the  purpose  of  passing  other  travelers, 
reasonably  safe  for  that  purpose;  that  if  this  highway  at  this 
place  was  insufficient  in  respect  to  the  width  of  the  traveled  track, 
and  the  bank  between  the  traveled  track  and  the  smooth  place 
above  the  bank,  and  the  situation  of  the  road  there  was  such  as 
to  lead  the  plaintiff  to  think  that  it  was  a  safe  place  to  pass,  and 
he  exercised  common  care  and  prudence  in  undertaking  to  pass 
the  two-horse  team  there,  and  in  driving  past  it,  and  in  taming 
to  avoid  the  wagon  that  was  standing  in  the  open  space,  and  in 
turning  into  the  road  as  he  did,  and  was  overturned  and  injured 
by  means  of  the  insufficiency  of  the  highway,  Without  any  want 
of  ordinary  care  on  his  part,  he  was  entitled  to  recover.  To  the 
refusal  of  the  court  to  charge  as  requested,  and  to  the  charge  on 
that  subject  as  stated,  the  defendant  excepted. 

T.  Sibley  and  (7.  -flT.  Davenport^  for  the  defendant. 
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The  evidence  in  the  case  tended  to  show,  that  the  traveled  track 
of  the  highway  at  the  place  of  the  accident,  ^'  was  in  good  con- 
dition, and  that  the  plaintiff  could  have  passed  with  perfect  safety 
in  the  road,  had  he  not  voluntarily  turned  out  of  the  traveled 
track."  There  was  no  evidence  in  the  case  tending  to  show  that 
his  deviation  from  the  traveled  track,  was  necessary,  or  the  result 
of  any  accident  within  the  track.  On  the  contrary,  the  plaintiff's 
own  evidence  shows  that  he  voluntarily  and  designedly  turned 
out  upon  the  open  space  in  front  of  Percy's  house,  for  the  pur- 
pose of  running  by  a  two-horse  team  going  in  the  same  direction  ; 
that  the  race  was  terminated  by  the  plaintiff 's  turning  from  this 
open  space  into  the  traveled  part  of  the  highway,  in  order  to  es- 
cape colliding  with  a  wagon  standing  in  the  open  space;  that 
while  so  turning  into  the  road,  he  passed  down  a  bank  from  two 
to  three  feet  in  height,  and  in  thus  passing,  his  carriage  was  over- 
turned into  the  road,  resulting  in  the  damage  complained  of. 
Upon  this  state  of  facts,  the  defendant  was  entitled  to  a  charge 
substantially  in  the  language  of  the  request.  Mice  v.  Montpelier^ 
19  Vt.  470  ;  Cmsedy  v.  Stockbridge,  21  Vt.  391 ;  Whitney  v. 
JSsseZj  38  Vt.  270 ;  Morse  ^  wife  v.  Richmond^  41  Vt.  435  ; 
Ozier  ^  wife  v.  Hineaburghj  44  Vt.  220  ;  ShepardBon  ^  wife  v. 
Coleram^  13  Metf.  55  ;  Raymond  v.  Lowell^  6  Gush.  524  ;  Smith 
V.  Wendell^  7  Gush.  498  ;  Kellogg  v.  Northampton^  4  Gray,  65. 

There  is  a  class  of  cases  in  this  state,  where  towns  have  been 
held  liable  for  injuries  happening  upon  the  margins,  outside 
the  traveled  track.  These  are  cases  of  involuntary,  or  acciden- 
tal divergence  from  the  traveled  track.  Or,  as  it  is  sometimes 
termed,  necessary  divergence;  to  this  class  belong,  Oassedy  v. 
Stockbridge^  supra  ;  Glidden  v.  Reading^  38  Vl.  52.  Towns  are 
under  no  obligation  to  keep  the  margin  of  their  highways  in  safe 
condition  to  be  traveled  upon.  The  extent  of  their  duty  in  this 
respect  is,  to  keep  them  in  a  reasonably  safe  condition,  to  guard 
the  traveler  against  the  consequences  of  such  accidents  as  may 
reasonably  be  expected  to  occur  in  tlie  traveled  part  of  the  high- 
way, or  when  in  the  exercise  of  ordinary  care  the  traveler,  with- 
out fault,  is  involuntarily  or  necessarily  thrown  or  driven  from  the 
traveled  track  upon  the  margin.     No  case  can  be  found  in  this  or 
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any  other  state,  where  a  town  has  been  made  liable,  if  the  trav- 
eler voluntarily,  to  subserve  his  own  convenience,  left  the  track 
for  the  margin,  and  while  thus  upon  the  margin,  suffered  damage. 
Although  it  is  true  that  as  to  injuries  and  accidents  happening 
within  the  traveled  part  of  the  highway,  the  liability  of  the  town 
is  mainly  matter  of  fact  for  the  jury  ;  yet,  as  to  liability  for  de- 
fects and  obstructions  exterior  to  the  wrought  or  traveled  way,  it  is 
mainly  a  question  of  law,  calling  for  special  instructions  from  the 
court.  Angell  Highways,  §  260 ;  Mice  v.  Montpelier^  supra ; 
Ozier  v.  Hinsburghy  supra.  And  when  such  special  instructions 
ai-e  asked  for,  in  a  case  proper  for  that  purpose,  the  omission  to 
give  them  and  the  casting  of  the  burden  upon  the  jury,  as  in  the 
case  at  bar,  is  error. 

Henry  A.  Harmon^  for  the  plaintiff. 

The  defendant  was  not  entitled  to  any  such  charge  of  the  court 
as  it  asked  for.  Whether  the  plaintiff  turned  off  with  or  without 
necessity^  was  a  pure  question  of  law,  and  not  at  all  for  the  jury 
to  find,  as  the  defendant,  in  its  request,  desired  them  to  do. 
Whether  he  t^med  off  voluntarily ^  was  a  mixe*d  question  for  the 
jury  to  find,  under  instructions  from  the  court  as  to  what  volun- 
tary^ in  such  a  connection,  means ;  and  correct  instructions  were 
given  to  them. 

This  case,  however,  does  not  turn  upon  the  question  of  a  volun- 
tary exit,  or  upon  that  of  necessity.  It  is  a  well  known  principle, 
that  towns  are  not  obliged  to  keep  the  entire  width  of  their  high- 
ways in  a  condition  for  travel.  But  they  are  bound  to  keep  a 
reasonable  and  proper  width  of  highway  in  passable  condition. 
If,  therefore,  they  make  a  little  eight-foot  rut,  and  call  it  a  road, 
leaving  a  steep  bank  where  the  rest  of  that  road  ought  to  be,  un- 
der the  decisions  in  this  state,  the  question  of  sufficiency  is  mainly 
one  of  fact,  which  this  particular  jury  has  passed  upon.  But  there 
are  numerous  cases  to  the  effect  that  when  a  town  leaves  an  old 
discontinued  road,  or  the  margin  of  the  highway,  or  any  other 
place  of  possible  travel,  so  connected  with  the  highway  that  it  is 
apparently  9^  safe  and  suitable  place  to  travel  on,  and  persons  thus 
misled,  do  go  thereon,  the  town  cannot  shirk  its  responsibility  by 
any  arguments  about  the  '^  margin." 
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Most  of  the  Yennont  law,  and  considerable  of  that  of  other 

states,  may  be  found  in  the  following  cases :  KeUey  v.  Glover^  15 

Vt.  708 ;  Rice  v.  MorUpdier^  19  Vt.  470  ;  Oassedjf  v.  Stockbridge, 

21  Vt.  391 ;  aiidden  v.  Reading,  88  Vt.  52  ;   Whitney  v.  Essex, 

38  Vt.  270  ;  Bagley  v.  Ludlow,  41  Vt.  431 ;  (kier  v.  Hinesburgh, 

Chittenden  Co.  1874  ;  Ireland  v.  0.  H.  ^  S.  Flank  Road  Co.  13 
N.  Y.  531 ;  Street  v.  Eolyohe,  105  Mass.  82  ;    Mutton  v.  Derby, 

37  Conn.  298 ;  Ho^fe  v.  Fultm,  29  Wis.  296. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  Cases  have  frequently  arisen  involving  the  ques- 
tion of  the  liability  of  towns  for  injuries  resulting  to  parties  in 
passing  teams  traveling  in  an  opposite  direction,  but  this  is  the 
first  case  that  has  come  to  our  knowledge,  where  the  question  has 
been  made  as  to  their  liability  for  an  injury  happening  to  a  party 
in  consequence  of  his  passing  a  team  going  in  the  same  direction. 
It  has  not  been  claimed  but  that  the  rule  laid  down  by  the  court, 
that  it  was  the  duty  of  the  town  to  keep  this  highway  in  good 
and  sufficient  repair  for  all  travel  in  the  night-time  as  well  as  in 
the  daytime,  was  the  correct  rule.  Neither  has  it  been  claimed 
that  if  the  injury  had  been  occasioned  by  the  attempt  of  the  plain- 
tiff to  pass  a  team  coming  in  an  opposite  direction,  but  that  the 
charge  of  the  court  would  have  been  properly  applicable  and  un- 
exceptionable. But  the  defendant  claims,  that  inasmuch  as  the 
team  which  the  plaintiff  attempted  to  pass,  was  going  in  the  same 
direction,  if  he  voluntarily  turned  out  of  the  traveled  track  with- 
out any  necessity  therefor,  but  for  the  purpose  of  keeping  com- 
pany with  the  horse  and  carriage  ahead,  and  thereby  sustained 
the  injuries  complained  of,  and  would  not  have  sustained  any 
injury  had  he  followed  the  traveled  track,  he  could  not  recover. 
The  court  charged  that  it  was  the  duty  of  the  town  to  keep  the 
highway  in  good  and  sufficient  repair  for  the  meeting  and  passing 
of  teams,  such  as  it  might  reasonably  be  expected  the  highway 
would  be  used  for,  and  to  keep  such  places  as  would  naturally 
invite  travelers  to  pass  over  them  for  the  purpose  of  passing  other 
travelers,  reasonably  safe  for  that  purpose.  That  if  the  highway 
at  this  place  was  insufficient  in  respect  to  the  width  of  the  traveled 
76 
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track  and  the  smooth  place  above  the  bank,  and  the  situation  of 
the  road  there  was  such  as  to  lead  the  plaintiff  to  think  that  it 
was  a  safe  place  to  pass,  and  if  he  used  common  care  and  pru- 
dence in  undertaking  to  pass  the  team,  and  was  injured  by  means 
of  the  insufficiency  of •  the  highway,  without  the  want  of  ordinary 
care  on  his  part,  he  was  entitled  to  recover.  If  towns  are  under 
any  statutory  duty  to  provide  for  the  safety  of  travelers  in  passing 
teams  going  in  the  same  direction,  by  keeping  places  which  nat- 
urally invite  the  attempt,  in  good  and  sufficient  repair,  there  was 
no  error  in  the  charge.  But  if  towns  owe  no  such  duty,  there 
was  error,  and  the  request  of  the  defendant  should  have  been 
complied  with.  An  attempt  has  been  made  to  bring  this  case 
within  the  rule  laid  down  in  Rice  v.  Montpelier^  19  Vt.  470.  In 
that  case,  the  road  against  the  place  of  the  injury,  was  smooth  and 
well  made,  and  from  twenty  to  thirty  feet  wide,  and  the  injury  did 
not  occur  from  any  defect  in  the  traveled  part  of  the  road,  but 
from  a  hole  dug  by  an  individual  in  the  ditch,  three  feet  from  the 
outer  edge  of  the  traveled  track.  The  plaintiff,  for  no  apparent 
reason,  except  to  get  on  to  the  snow,  passed  along  in  the  ditch, 
and  his  horse  ran  into  the  hole,  and  the  question  was,  whether 
the  town,  under  such  a  state  of  facts,  was  liable,  and  the  court 
held  it  was  not.  If  the  same  facts  had  appeared  in  this  case  as 
to  the  width  of  the  traveled  track,  the  plaintiff,  under  the  charge 
of  the  court,  could  not  have  recovered.  For  the  charge  predi- 
cates the  right  of  recovery  upon  the  insufficiency  of  the  highway 
in  respect  to  the  width  of  the  traveled  track,  and  the  jury  must 
have  found  this  fact  in  favor  of  the  plaintiff.  There  are  cases 
where  it  is  absolutely  necessary  for  the  traveler  to  pass  teams  go- 
ing in  the  same  direction.  The  whole  object  and  purpose  of  his 
journey  may  be  frustrated  unless  he  is  enabled  to  do  so  ;  and  the 
statutory  duty  of  the  town  requires  that  its  highways  should  be 
so  constructed  and  kept  as  to  enable  him,  with  the  exercise  of  or> 
dinary  care,  to  do  so.  This  is  one  of  the  kinds  of  travel  which 
the  town  might  reasonably  expect  the  highway  would  be  used  for. 
In  this  case  there  was  no  absolute  necessity  shown  for  the  plain- 
tiff to  pass  the  team.  He  was  influenced  by  the  desire  to  keep 
in  the  company  of  the  party  with  whom  he  had  been  traveling. 
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and  to  make  more  rapid  progress.  Bat  we  do  not  think  the  ob- 
ligation of  towns  is  limited  to  cases  of  absolute  necessity,  and 
that  the  charge  of  the  court  furnishes  the  just  criterion  of  liabil- 
ity. It  imposes  no  new  or  onerous  duty  upon  towns ;  for  they 
can  always  protect  themselves  from  liability^  by  constructing  their 
highways  of  such  width  as  to  permit  the  passing  of  teams  without 
deviating  from  the  traveled  track ;  and  if  the  traveler  is  wanting 
in  common  care  and  prudence,  either  as  to  the  time,  place,  or  man- 
ner of  passing,  the  town  is  not  liable. 
Judgment  affirmed. 


Alexander  H.  Nones  v.  Louis  Northousb. 
•        Evidence,     Damages,     Practice. 

In  va  action  to  recover  damages  occasioned  by  the  defendant's  driving  his  earriase  against 
the  plaintiff's  oarrlase,  whereby  the  pl>vintiff  and  his  wife  were  thrown  out  and  in- 
jured, the  plaintiff  introduced  tho  deposition  of  a  witness  who  testified  that  he  saw 
the  collision,  and  that  the  defendant  wa*!  driving  a  fast  gait  at  the  time.  /7e/d,  that 
that  part  of  the  deposition  wherein  the  witness  ntated  that  he  saw  the  defendant  drlv- 
ing  up  and  down  the  road  on  which  the  accident  occurred,  before  the  accident,  at  a 
very  fast  gait,  and  that  he  was  driving  at  the  time  of  the  accident  at  the  same  gait, 
was  inadmissible. 

The  loss  of  time,  in  actions  for  personal  injuries,  is  a  proper  element  of  damages. 

The  rule  is  well  settled,  that  the  supreme  court  will  not  reverse  a  Judgment  ibr  error 
that  is  rendered  immaterial  by  the  verdict. 

Trespass  in  two  counts,  with  counts  in  case  for  the  same  cause 
of  action.  The  first  count  was  for  running  a  carriage  against  the 
plaintiff's  carriage,  whereby  the  plaintiff  was  thrown  out  and  in- 
jured, and  his  carriage  damaged  ;  and  the  second  count  was  for 
injury  thereby  caused  to  the  plaintiff's  wife,  whereby  he  lost  her 
society,  &o.  Plea,  the  general  issue,  and  trial  by  jury,  December 
term,  1873,  Wheeler,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show,  that  while  he  apd  his 
wife  were  driving  down  one  of  the  newly  opened  boi^leyards  of 
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New  York  city,  on  the  18th  of  February,  1872,  on  the  extreme 
right  of  the  traveled  way,  which  at  that  point  was  of  sufficient 
width  for  several  carriages  to  drive  abreast,  the  defendant,  driv- 
ing in  the  same  direction,  overtook  the  plaintiff  and  drove  violently 
against  his  near  forward  wheel  with  the  off  forward  wheel  of  the 
defendant's  carriage,  crushing  the  plaintiff's  wheel,  and  overturn- 
ing his  carriage. 

The  defendant's  evidence  tended  to  show,  that  he  was  slowly 
and  quietly  driving  down  the  avenue  behind  the  plaintiff,  when 
the  latter  suddenly  slacked  up,  and  the  hub  of  the  defendant's  off 
forward  wheel  came  in  contact  with  the  tire  of  the  plaintiff. 's  near 
hind  wheel,  causing  no  injury  whatever,  and  that  the  overtarn, 
and  injury  to  the  spokes  of  the  plaintiff's  wheel,  were  caused  by 
the  turning  of  the  plaintiff's  horse  to  the  right,  and  the  cramping 
under  of  his  forward  wheel. 

To  sustain  his  view  of  the  case,  the  plaintiff  presented  his  own 
deposition,  which  was  read,  and  tended  to  prove  his  case  as  above 
stated.  On  examination  in  chief,  the  plaintiff  testified  in  his 
deposition,  that  he  was  injured  in  his  person,  and  toticUy  unfitted 
for  business  for  a  week  or  more,  and  could  not  use  his  right 
hand  to  write  during  that  time ;  that  he  was  an  attorney  at  law 
and  notary  public,  doing  business  in  the  city  of  New  York.  He 
also  testified  fully  as  to  the  extent  of  the  injuries  to  his  person^ 
and  as  to  the  damages  he  sustained  by  the  injury  to  the  horse, 
carriage  and  harness,  and  the  injury  to  his  wife.  On  cross-exam- 
ination, he  testified  that  his  horse  did  not  stop  at  the  time  he  was 
overthrown,  but  turned  round,  and  wont  some  little  distance  from 
where  he  was  first  thrown  out,  up  the  street  he  had  been  going  down, 
he  holding  the  reins  all  the  time ;  that  the  horse  thus  went  some 
five  or  six  feet  before  it  was  stopped  ;  that  the  plaintiff  was  dragged 
part  of  the  way,  and  was  up  part  of  the  way ;  that  he  and  his  wife 
were  thrown  out  opposite  the  front  part  of  the  carriage ;  that  his 
horse  then  crossed  the  street  to  the  left ;  that  after  he  was  thrown 
out,  until  the  horse  was  stopped,  he  was  holding  on  to  the  reins, 
to  stop  the  horse ;  that  he  was  sitting  on  the  right  of  his  wife  at 
the  time  of  the  accident ;  that  some  one  he  did  not  know,  stopped 
the  horse ;  that  at  tbo  time  of  the  accident,  his  horse  was  headed 
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directly  down  the  street,  and  he  was  driving  as  near  the  right- 
hand  curb  as  possible  ;  that  the  horse  was  stopped  on  the  left-band 
side  of  the  street  going  down,  some  five  or  six  feet  from  where 
the  accident  occarred. 

The  plaintiff  also  introduced  the  deposition  of  one  Henry  Kern, 
taken  with  notice  and  upon  appearance,  who  testified  that  he  was 
a  livery  stable  keeper  in  said  city,  and,  at  the  time  of  the  accident, 
was  driving  next  behind  the  defendant,  and  his  testimony  corrob- 
orated that  of  the  plaintiff.  The  plaintiff  introduced  no  other 
evidence  as  to  the  circumstances  of  the  collision. 

In  the  deposition  of  said  Kern,  occurred  the  following  ques- 
tions and  answers,  to  which  the  defendant  objected  : 

Q.  "  Did  you  see  the  defendant  driving  up  the  road  before  the 
accident  ? 

A.  ^^  I  saw  him,  the  defendant,  as  near  as  I  can  recollect, 
driving  up  the  road  [at  a  very  fast  gait,  passing  me  and  several 
others.] 

Q.  *'  [Did  you  see  the  defendant  coming  down  the  road,  if  so, 
state  at  what  gait  he  was  driving,  if  you  recollect  ? 

A.     ^'  I  saw  him  coming  down  at  a  very  fast  gait.] 

Q.  '^  Did  you  see  the  defendant's  carriage  strike  the  carriage 
of  the  plaintiff? 

A.     "  I  did. 

Q.  "  At  what  gait  was  the  defendant  driving  at  the  time  he 
struck  the  plaintiff's  carriage  ? 

A.     '^  At  a  fast  gait,  [at  the  same  gait  he  went  up  and  down."] 

The  court  excluded  those  portions  of  the  deposition  included  in 
brackets ;  to  which  the  plaintiff  excepted. 

The  defendant  testified  in  court  that  he  lived  in  Bennington ; 
that  he  was  driving  on  the  avenue  on  the  occasion  referred  to,  at 
a  speed  not  exceeding  five  miles  an  hour,  and  came  gently  in 
contact  with  the  plaintiff's  carriage  as  before  stated,  and  intro- 
duced no  other  evidence. 

The  plaintiff  offered  in  evidence  the  deposition  of  one  David 
McAdam,  wherein  the  witness  testified  that  he  was  acquainted 
with  the  plaintiff,  and  knew  the  nature  and  extent  of  his  business 
as  attorney  and  notary  public,  and  stated  the  same  fully  and  at 
large,  and  his  estimate  of  the  value  thereof,  and  that  it  required 
the  personal  attention  of  the  plaintiff,  and  could  not  be  performed 
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by  any  one  unable  to  write,  as  it  required  a  great  deal  of  writing 
to  perform  it ;  to  which  the  defendant  objected,  and  it  was  ex- 
cluded by  the  court,  and  the  plaintiff  excepted. 

W.  S.  Southworth  and  S.  H,  Harmtm^  for  the  plaintiff. 

The  portions  of  the  deposition  of  Henry  Kern  which  were  ex- 
cluded, are  admissible  as  being  nearly  enough  connected  with  the 
main  incident,  so  that  they  directly  tended  to  prove  the  issue. 
Whenever  there  is  anything  which  probably  or  presumptively  re- 
mains in  the  same  condition  from  period  to  period,  evidence  of 
its  condition  at  one  time,  is  admissible  to  show  its  condition  at 
another  and  subsequent  time.     And  the  length  of  time  back, 
through  which  a  witness  may  go,  is  a  relative  matter,  to  be  judged 
of  by  the  court.    Thus,  where  there  was  a  mill-wheel  that  had 
been  substantially  unchanged,  evidence  of  the  effect  of  its  action 
eleven  years  before,  was  admitted  in  Hotise  v.  Metcalfe  27  Conn. 
631.     When  the  question  is  about  the  state  of  a  person's  mind  at 
a  given  time,  evidence  of  its  condition  at  times  even  long  previous, 
is  admitted.     Robinson  v.  JBtUchinson  et  ux.  26  Vt.  47.     When 
the  question  is  as  to  the  condition  of  a  highway  at  a  time  certain, 
evidence  of  its  condition  on  other  days  near  to  that  time,  is  ad- 
mitted.   This  principle  applies  to  space  as  well  as  time.     Thus, 
evidence  of  the  condition  of  the  highway  at  another  point  so 
near  as  to  be  presumptively  the  same,  is  admitted.     Bailey  v. 
Tofvn  of  Trumbull^  31  Conn.  581.     The  question  of  relevancy  is, 
then,  one  of  presumptive  sameness  or  likeness  ;  and  it  is  contended 
that,  if  evidence  going  back  for  years  may  be  admitted  when 
there  is  a  strong  presumption,  amounting  nearly  to  certainty,  in 
the  case  at  bar  it  does  tend  to  show  that  the  defendant  collided 
injuriously  with  the  plaintiff,  if  it  be  proved  that  on  the  same 
avenue,  during  the  same  afternoon,  the  defendant  was  driving  rap- 
idly among  the  crowded  vehicles.     Upon  this  point  generally,  see 
Kmt  v.  Lincoln,  32  Vt.  591 ;  State  v.  Barron,  37  Vt.  67 ;  Hardy 
et  ah,  V.  Cheney,  42  Vt.  422 ;  Cleaveland  v.  Grand  Trunk  R.  R, 
42  Vt.  456 ;  Streeter  v.  Evan»  et  aL  44  Vt.  27. 

It  is  laid  down  that  when  the  testimony  of  two  witnesses  about 
a  point,  is  in  conflict,  evidence  of  extrinsic  circumstances  which 
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msj  tend  to  prove  one  more  likely  tb  be  correct  than  the  other,  is 
admissible.  Kidder  v.  Smithy  34  Yt.  294 ;  Henry  v.  Huntley^ 
37  Vt.  316 ;  Hine  v.  Pomeroy  et  al.  39  Vt.  211. 

Bat  this  testimony  was  not  alone  admissible  upon  the  ground 
of  its  intrinsic  relevancy.  The  excluded  part  was  the  witness's 
mode  of  narrating  a  most  material  and  important  incident.  He 
refers  to  the  defendant's  speed  while  driving  up  and  down  the 
avenue,  by  way  of  explaining  at  what  speed  he  struck  the  plain- 
tiff's carriage.  Hill  v.  Norths  34  Vt.  604 ;  Walker  et  ttx.  v. 
Westfield,  39  Vt.  246. 

As  to  the  admissibility  of  McAdam's  deposition.  This  does  not 
come  within  the  rule  frequently  laid  down,  that  when  testimony 
is  improperly  admitted  which  could  not  have  affected  the  verdict, 
the  judgment  will  not  be  reversed.  This  is  not  a  case  where  the 
issues  in  question  were  divisible  and  distinct^  and  the  jury  have 
found  a  verdict  on  one,  as  in  Hodge  v.  Bennington^  43  Vt.  450. 
There  was  no  special  verdict  in  the  case  at  bar,  and  no  finding 
that  the  evidence  became  immaterial,  as  in  Fullam  v.  Goddard^ 
42  Vt.  162.  That  the  deposition  was  admissible ;  that  in  an  action 
for  personal  injury,  alleging  a  loss  of  time  in  one's  ordinary  busi- 
ness, evidence  of  the  business  of  the  plaintiff  and  of  the  value 
of  his  time  is  admissible,  to  enable  the  jury  to  render  proper 
damages,  see  Hanover  R.  It.  Co.  v.  Coyhj  65  Penn.  St.  396 ;  Hyatt 
V.  Adams^  16  Mich.  180 ;  Mclntyre  v.  N.  Y.  Central  R.  R.  Co. 
37  N.  Y.  287 ;  Lincoln  v.  Sara.  ^  ScVdy  R.  R.  Co.  23  Wend. 
424  ;  Wade  v.  Leroy  et  al.  20  How.  34  ;  Nebraska  City  v.  Camp- 
bell^ 2  Black,  590  ;  Ballou  v.  Farnham^  11  Allen,  73  ;  Flint  v. 
Norwich  ^  N  Y.  Transportation  Co.  34  Conn.  554 ;  Collins  et 
ux.  V.  City  of  Council  Bluffs^  32  Iowa,  324 ;  Bedf.  Carriers, 
§§432,440. 

A.  B.  Gardner  and  T.  Sibley^  for  the  defendant. 

The  county  court  was  right  in  excluding  that  part  of  the  wit- 
ness Kern's  testimony  which  the  case  shows  was  excluded.  It 
was  immaterial  and  irrelevant.  That  part  of  the  testimony  show- 
ing how  the  defendant  was  driving  at  the  time  of  the  collision, 
was  received  and  permitted  to  go  to  the  jury. 
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It  was  wholly  immaterial  at  what  gait  the  defendaat  was  driv- 
ing some  time  before  the  collision — ^it  may  have  been  some  hours  be- 
fore— as  there  was  nothing  in  the  interrogatory  limiting  the  witness 
as  to  time.  It  was  in  any  event  immaterial,  and  properly  ex- 
cluded. 

The  deposition  of  McAdam  was  properly  excluded.  It  relates 
wholly  to  the  question  of  damages ;  but  not  to  the  damages 
to  the  plaintiff's  person  or  property,  or  to  the  damages  to  his 
wife, — ^but  as  to  the  loss  the  plaintiff  sustained  in  his  business. 
It  was  a  mere  expression  of  opinion  as  to  the  value  of  the  plain- 
tiff's  business  during  the  time  of  his  pretended  confinement  after 
the  accident.  Such  damages  are  in  their  nature  remote,  uncer- 
tain, and  speculative,  and  evidence  in  regard  to  them  should 
not  be  permitted  to  go  to  the  jury.  Sedgw.  Dam.  (2d  ed.) 
65,  82,  94,  95.  The  plaintiff  testified  fally  as  to  the  nature  and 
character  of  his  business  as  an  attorney,  notary,  i&c.,  and  as 
to  the  injury  and  damage  to  his  person,  his  wife,  horse,  carriage, 
and  property. 

The  jury  having  found  that  the  accident  occurred  without  any 
fault  on  the  part  of  the  defendant,  the  exclusion  of  the  deposi- 
tion of  McAdam  could  not  in  any  way  have  injured  the  plaintiff. 
Allen  V.  Sancockj  16  Yt.  230 ;  Hodge  v.  BenninfftoUy  43  Yt. 
450. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  I.  Certain  answers  to  specific  questions  in  the 
deposition  of  Henry  Kern,  were  excluded  by  the  court ;  and,  we 
think,  in  that,  there  was  no  error.  The  witness  professed  to  have 
seen  the  collision  and  injury.  The  rate  of  speed  and  violence  of 
the  collision,  he  describes.  The  court  suppressed  the  statement 
that  witness  '^  saw  defendant  driving  up  the  road  at  a  very  fast 
gait."  And  that  he  ^'  saw  defendant  coming  down  at  a  fast  gait," 
And  at  the  time  of  the  collision  defendant  was  driving  at  about 
the  same  rate  of  speed  as  he  had  seen  him  drive  on  these  other 
occasions. 

Had  the  witness  described  the  collision,  and,  to  measure  the 
violence,  stated  the  rate  of  speed  defendant  was  driving  for  some 
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distance,  and  up  to  the  collision*  it  would  have  been  a  part  of  the 
transaction,  and  proper.  But,  in  this  case,  the  fact  that  defend- 
ant had  done  wrong  at  other  times,  is  not  evidence  that  he  did  so 
at  this  time.  2d.  The  statement  that  defendant  drove  fast  at 
other  times,  and  was  driving  in  the  same  manner  at  this  time, 
adds  nothing  to  the  statement  that  defendant  was  driving  fast  at 
this  time.  It  is  simply  getting  into  the  case  the  inadmissible  evi- 
dence that  defendant  was  driving  improperly  on  an  occasion  not 
in  issue  on  this  trial. 

II.  The  deposition  of  David  McAdam  described  the  business 
of  the  plaintiff,  and  the  value  of  his  time  as  an  attorney  and  no- 
tary, which  was  excluded  by  the  court. 

The  loss  of  time,  in  actions  for  personal  injuries,  is  a  proper 
element  in  computing  actual  damages ;  and  it  would  seem  to  me, 
that  whether  the  plaintiff  was  a  confirmed  cripple,  and  his  time 
unavailing  to  his  support,  or  a  man  of  vigor,  and  competent  to 
earn  large  wages,  and  doing  so  at  the  time  of  the  injury,  would 
be  a  proper  subject  of  proof  on  the  trial  of  such  a  case.  Lincoln 
V.  Saratoga  ^  ScVy.  R.  R.  Co.  23  Wend.  424 ;  2  Redf.  Railw. 

286. 

But  in  this  case  the  verdict  was  for  the  defendant,  and  that  the 
mischief  came  upon  the  plaintiff  without  fault  of  the  defendant. 
Whatever  then  may  be  the  extent  of  the  plaintiff's  injuries,  or 
however  valuable  his  time,  it  is  immaterial,  so  far  as  this  case  is 
concerned.  And  the  rnle  is  well  setled  in  this  court,  that  a  judg- 
ment will  not  be  reversed  for  an  error  that,  by  the  verdict,  is  rend- 
ered immaterial.  Allen  v.  Hancock^  16  Vt.  230;  Hodge  v. 
Bennington^  43  Vt.  450. 

The  judgment  of  the  county  court  is  afSrmed. 
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Oatman  &  Sherman  v.  Dobrance  6.  Babnet. 

Parol  Evidence  of  the  Contents  of  lost  Deed.      Deed    Giving 
Color  of  Title,     Bond  of  Collector  of  Land  Tax. 

Cestui  Que  Trust. 

Parol  eyldenoe  of  the  contents  of  a  lost  deed,  is  admissible  to  show  the  oharacter  and  ex- 
tent of  the  poflKBSion  of  the  grantees  under  it,  and  of  those  olaiminfc  under  them. 

A  deed  which  only  gires  color  of  title,  is  admissible  to  obaraoteriie  a  possession  under  it. 

If  the  bond  required  by  statute  to  be  executed  by  the  collector  appointed  to  collect  a 
land-tax,  be  in  a  sum  less  than  double  the  amount  of  the  rate-bill  of  such  tax  oom- 
mitted  to  him  for  collection,  his  sales  as  such  collector  will  be  void. 

The  eettui  que  truat  is  the  beneficial  owner  in  equity,  and  a  court  of  law  will  protect 
him,  and  those  acting  by  his  authority,  in  an  entry  upon  and  occupation  of  the  trust 
property,  as  i^ainst  a  stranger  to  the  Utle. 

Trespass  qua.  clan.  The  case  was  referred,  and  the  referee 
found  the  following  facts : 

*'*'  The  hcus  in  quo  is  a  lot  of  wood  and  timber  land.  In  1836, 
said  lot  was  conveyed  by  David  Robinson  to  A.  Knights,  Philo 
Buck,  and  M.  Judson,  by  deed  of  warranty.  The  proof  of  this 
deed  was  by  parol,  it  appearing  that  the  deed  was  lost,  and  never 
recorded.  The  plaintiflF  objected  to  parol  proof  of  the  contents 
of  said  deed ;  but  such  proof  was  admitted,  to  show  the  extent 
and  character  of  the  possession  of  the  grantees  therein  named. 
It  appeared  that  the  grantees  went  into  the  possession  of  said  lot 
in  the  fall  of  1886,  and  continued  in  possession  thereof  until 
1843,  claiming  title  under  said  deed,  and  cutting  off  the  best 
timber  from  the  whole  lot.  After  this,  their  grantees,  up  to  and 
as  late  as  the  fall  of  1859,  occasionally  cut  timber  upon  said  lot, 
and  claimed  the  same  adversely  to  all  others.  The  deed  of 
Knights  to  R.  and  T.  Lyman,  is  dated  December  22,  1842 ;  T. 
Lyman  to  R.  Lyman,  September  30,  1847 ;  R.  Lyman  to  N.  fl. 
Bachellor,  September  30,  1847  :  N.  B  Bachellor  to  N.  F.  Bar- 
ney, April  1,  1850 ;  N.  P.  Barney  to  M.  D.  Barney  and  E.  Can- 
field,  December  8,  1854.  All  these  grantees,  while  holding  under 
their  deeds,  cut  upon  the  lot.  No  others  claimed  to  own  the 
premises,  and  to  enter  into  possession  thereof,  until  after  the  tax 
sale  and  levy  of  execution  hereafter  referred  to.  At  the  time 
of  the  execution  of  the  deed,  Barney  to  Barney  and  Canfield,  N. 
F.  Barney  became  insolvent,  and  then  conveyed  the  premises  to 
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them  in  part  payment  of  his  indebtedness  to  them,  that  being 
much  larger  than  the  value  of  the  property. 

''  In  1856,  a  land-tax  was  laid  upon  the  lands  in  the  town  of 
Sonderland,  by  the  legislature  of  this  state ;  and  upon  the  sale 
of  lands  under  this  act,  in  March,  1859,  the  locus  in  quo  was  bid 
off  by  and  sold  to  Giles  B  Bacon.  It  was  bid  off  by  said  Bacon 
for  M.  D.  Barney,  at  the  request  of  N.  F.  Barney,  acting  as  M. 
D.  Barney's  agent.  Bacon  has  never  since  convened  the  premises, 
but  has  never  claimed  any  beneficial  interest  in  the  land.  At  the 
time  of  N.  P.  Barney's  deed  to  Barney  and  Ganfield,  N.  F.  Bar- 
ney was  also  indebted  to  Ira  Mattison,  the  plaintiff's  grantor, 
and  on  the  17th  of  February,  1863,  the  said  Mattison  procured 
said  lot  to  be  set  off  on  an  execution  in  his  favor  against  the  said 
Barney  and  one  N.  H.  Bachellor,  issued  on  a  judgment  founded 
upon  said  indebtedness. 

"  On  the  22d  of  September,  18G3,  said  Mattison  conveyed  said 
lot  to  the  plaintiffs,  who  immediately  went  into  possession  thereof, 
and  for  four  or  five  consecutive  years,  cut  about  300  logs  thereon. 
In  the  fall  of  1869,  the  defendant  entered  and  cut  upon  the  lot 
under  M.  D.  Baruoy,  and  for  this  cutting  this  suit  was  brought. 
Before  entering  and  cutting,  the  defendant  applied  to  said  Bacon, 
as  the  tax-title  was  in  him,  for  license  to  do  so.  Bacon  disclaimed 
having  any  interest  in  the  lot,  but  told  the  defendant  he  could 
test  the  question  of  the  plaintiffs'  title,  by  cutting  upon  the  lot. 
The  proceedings  in  assessing,  &c.,  said  land-tax,  are,  by  agree- 
ment of  counsel,  made  part  of  this  report.  If  the  plaintiffs  are 
entitled  to  recover,  I  find  their  damages  to  be  $45." 

Various  questions  were  raised  as  to  the  validity  of  said  tax-sale 
and  proceedings ;  but  the  disposition  of  those  questions  in  this 
court,  makes  it  necessary  only  to  state,  that  the  amount  of  the 
rate  or  tax-bill  committed  to  the  collector  appointed  to  collect 
said  lax,  was  $1,042.85,  and  that  the  bond  given  by  him  as  such 
collector  to  the  committee  appointed  to  superintend  the  expendi- 
ture of  such  tax,  was  in  tho  penal  sum  of  $2,000. 

The  court,  at  the  June  term,  1873,  Whbeleb,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  plaintiffs.  Exceptions 
by  the  defendant. 

J.  K.  Batchelder  and  ff.  K.  Fowler^  for  the  defendant. 
Before  and  at  the  time  of  the  land  sale  in  1859,  the  title  to  the 
hem  in  quo  bad  become  perfected  in  M,  D,  Barney  and  E.  Canfiold^ 
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by  an  uQiDterrupted  possession  of  the  same  by  them  and  the  other 
persons  in  the  chain  of  title  from  David  Robinson,  a  period  of 
twenty-three  years.  Each  one  of  these  entered  under  their  deed, 
and  cut  upon  the  lot,  claiming  adversely  to  all  others,  and  during 
that  time,  no  other  persons  claimed  to  own  or  possess  the  same. 
Theirs  was  such  an  adverse  possession  as  would,  under  their 
deeds,  give  an  Absolute,  indefeasible  title  to  the  lot,  against  the 
whole  world,  if  continued  for  the  space  of  fifteen  years.  Such 
acts  of  possession  as  the  report  shows  they  all  did,  arc  sufficient, 
in  view  of  the  nature  and  situation  of  the  property,  and  when 
done  under  a  claim  and  color  of  title,  to  effect  this.  Sawyer  v. 
Newland,  9  Vt.  383  ;  ChiU(m  et  aL  v.  Buttolph,  12  Vt.  231  ; 
Sjfear  v.  Ralph,  14  Vt.  400  ;  Spavlding  v.  Warren,  26  Vt.  316  ; 
Hughes  v.  OraveSy  39  Vt.  359. 

Parol  testimony  was  properly  admitted  to  prove  the  deed,  its 
loss  and  contents,  of  David  Robinson  to  A.  Knights,  Philo  Buck, 
and  M.  Judson,  for  the  purpose  of  showing  the  extent  and  char- 
acter of  their  possession  ;  because  for  this  purpose,  it  was  not  es- 
sential that  the  deed  be  recorded,  as  it  would  have  been  had  the 
defendant  been  making  a  paper  title  from  the  original  proprietor 
through  David  Robinson.  Spaulding  v.  Warren,  %upra;  Beach 
v.  Sutton,  5  Vt.  209 ;  Hunt  v.  Taylor  et  al.  22  Vt.  656.  But 
even  without  the  possession  of  Knights,  Judson,  and  Buck,  the 
report  shows  that  the  Lymans,  and  those  in  the  chain  of  title  un- 
der them,  occupied  and  claimed  title  to  said  lot  for  more  than 
fifteen  years  prior  to  the  land  sale. 

If  the  land  sale  is  defective,  then  the  legal  title  to  the  lot  is 
still  in  M.  D.  Barney  and  E.  Canfield,  and  this  defendant,  cutting 
under  M.  D.  Barney,  has  a  perfect  defence.  But  if  the  land  sale 
is  perfect,  then  the  legal,  record  title  to  the  lot  is  in  Bacon,  and 
the  equitable  interest  in  M.  D.  Barney.  Bacon  holds  the  title  to 
the  land  interest  for  M.  D.  Barney  ;  a  trust  raised  by  implication 
of  law,  with  no  beneficial  interest  to  the  land  in  Bacon,  and,  aa 
the  report  shows,  none  claimed  by  him,  but  on  the  contiary,  he 
disclaims  all  interest  in  it.  It  is  a  simple  dry  trust,  as  the  books 
term  it. 

N.  F.  Barney  had  no  interest  in  the  land  at  the  time  of  Mat- 
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tison's  levy  ;  hence,  Mattisoo  acquired  no  title  by  virtue  thereof, 
and  could  convey  none  to  the  plaintiffs. 

The  defendant  entered  onder  a  license  from  M.  D.  Barney,  and 
stands  in  his  place  ;  and  the  plaintiffs  could  not  maintain  the  suit 
against  him.  Bacon  held  title  to  the  lot  in  trust  for  M.  D.  Bar- 
ney, and  the  law  will  imply  a  license  from  the  trustee  to  the  ces- 
tut  que  trust  to  enter.  Perry  Trusts,  466-7  ;  2  Washb.  Real 
Prop.  439,  445,  449,  451,  488,  489  ;  4  Kent.  Com.  808  ;  Pinnejf 
et  al,  V.  FellotvSy  15  Vt.  638  ;  Dewey  et  al.  v.  Lang  et  al.  25  Vt. 
564.  But  a  fair  construction  of  the  report  shows  a  license  in 
fact  from  Bacon  to  M.  D.  Barney. 

The  tax  sale  was  void,  because  the  bond  given  by  the  collector 
was  not  in  double  the  amount  of  the  tax. 

T.  Sibley^  for  the  plaintiffs. 

The  facts  found  give  the  plaintiffs  sufficient  title  to  maintain  this 
action  against  a  stranger  to  the  title,  and  all  persons  except  the 
legal  owner,  or  those  having  a  better  title.  These  principles  of 
law  are  familiar  with  the  court,  and  no  authority  need  be  cited 
on  this  subject. 

The  sale  of  said  lot  under  the  land-tax  referred  to  in  the  report, 
and  the  conveyance  of  the  same  to  Giles  B.  Bacon  by  virtue  of 
said  sale,  was  a  good  and  valid  conveyance.  All  the  rules  and 
regulations  of  law  were  strictly  observed  and  followed  in  such 
sale,  and  the  title  to  said  lot  thereby  passed  to,  and  become  ab- 
solute in,  him,  against  all  persons.  Brawn  v.  Austin  et  al.  41  Vt. 
262.  M.  D.  Barney,  therefore,  had  neither  title  nor  possession,  and 
the  defendant  cannot  justify  under  him.  ^  This  view  of  the  case 
renders  all  other  questions  raised,  immaterial. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  J.  The  first  question  presented  by  the  report,  is  upon 
the  ruling  of  the  referee  in  allowing  parol  proof  of  the  contents 
of  the  deed  from  David  Robinson  to  Knights,  Buck,  and  Judson. 
To  lay  the  foundation  for  the  introduction  of  this  proof,  it  was 
first  necessary  to  prove  the  loss  of  the  deed.  This  must  have 
been  made ;  for  the  referee  has  found  that  it  appeared  that  the 
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deed  was  lost.  If  the  deed  would  have  been  admissible,  the  fact 
of  its  loss  having  been  established,  parol  proof  of  its  contents 
was  clearly  admissible,  as  the  best  evidence  which  it  was  in  the 
power  of  the  party  to  produce.  This  evidence  was  admitted  to 
show  the  extent  and  character  of  the  possession  of  the  grantees 
named  in  the  deed  and  those  claiming  under  them,  and  for  this 
purpose  it  was  properly  admitted.  A  deed  which  only  gives  color 
of  title,  is  admissible  to  characterize  a  po-session  under  it.  The 
possession  of  the  grantors  of  David  Robinson  and  those  claiming 
under  them,  had  given  them  a  perfect  title  to  the  lot,  previous  to 
the  conveyance  from  N.  F.  Barney  to  M.  D.  Barney  and  E.  Can- 
field,  December  8th,  1854.  N.  P.  Barney  had  acquired  all  the 
interest  which  Knights  had  in  the  lot, — so  that  by  the  deed  from 
N.  F.  Barney  to  M.  D.  Barney  and  E  Canfield,  they  acquired  the 
title  to  an  undivided  third  part  of  the  lot.  The  defendant  en- 
tered and  cut  the  timber  upon  the  lot  for  which  this  suit  is  brought, 
under  M.  D.  Barney.  The  defendant  could  well  justify  under 
M.  D.  Barney,  unless  he  had  become  divested  of  the  title,  so 
that  his  license  would  be  ineffectual  for  the  defendants  protec- 
tion. For  the  purpose  of  showing  that  M.  D.  Barney  had  been 
divested  of  all  title  to  the  lot,  the  defendant  introduced  a  copy  of 
the  record  of  the  proceedings  in  the  collection  of  a  land-tax  on 
the  town  of  Sunderland,  granted  by  the  legislature  of  the  state 
in  1856.  It  app>eared  from  said  record  that  this  lot  was  sold  by 
the  collector  appointed  to  collect  said  tax,  to  G.  B.  Bacon,  and 
was  not  redeemed.  Several  objections  were  made  in  argument  to 
the  validity  of  the  proceedings  in  the  collection  of  said  tax,  but 
we  have  not  deemed  it  important  to  notice  but  one,  and  that  is 
the  one  taken  to  the  sufficiency  of  the  bond  given  by  the  collector. 
The  statute  requiring  any  collector  appointed  to  collect  any  tax 
assessed  upon  the  lands  in  any  town  in  this  state  for  the  purpose 
of  making  and  repairing  roads  and  building  bridges  in  such  town, 
before  he  enters  upon  the  duties  of  his  office,  to  give  bonds  to  the 
committee  appointed  to  superintend  the  expenditure  of  such  tax, 
in  a  sum  not  less  than  double  the  amount  of  such  tax  as  he  may 
be  appointed  to  collect,  passed  in  1807,  has  been  in  force  ever 
since.    It  has  been  repeatedly  held  that  in  the  sale  of  land  for 
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taxes,  being  a  mode  of  transferring  title  without  the  agency  of  the 
owner,  the  proceedings  required  by  the  statute  are  as  conditions 
precedent,  and  must  be  strictly  followed ;  and  that  the  party  claiming 
title  under  such  proceedings,  must  show  a  compliance  with  all  the 
provisions  of  the  statute.  Spear  v.  Ditty ^  9  Yt.  282  ;  Bellows  v. 
EUiot  ^  Kilhumj  12  Vt.  567  ;  Isaacs^  admr.  v.  Wiley  et  ah.  lb. 
674 ;  Brown  ei  al  v.  Wright,  17  Vt.  97  ;  and  in  Coit  v.  Welhj  2  Vt. 
318,  it  was  decided  that  the  collector  must  give  the  bond  required 
by  the  statute,  or  his  sales  would  be  void.  The  only  question 
made  here,  is  in  relation  to  the  amount  for  which  the  bond  should 
have  been  given.  The  same  question  was  before  the  court  in 
Spear  v.  Bitty j  supra ;  and  the  rule  there  laid  down  is,  that  the 
amount  of  the  tax  which  the  collector  is  appointed  to  collect,  is  the 
amount  of  the  rate-bill  committed  to  him  for  that  purpose,  and 
that  the  amount  of  the  tax-bill  delivered  to  him,  is  the  proper  cri- 
terion from  which  to  determine  the  amount  to  be  named  in  the . 
bond  which  he  is  required  to  give.  The  rate  or  tax-bill  delivered 
to  the  collector  amounted  to  $1,042.85  ;  and  the  bond  given  by  him 
was  in  the  penal  sum  of  $2,000.  So  that  the  sale  by  the  collec- 
tor of  this  lot  was  void,  and  the  title  still  remained  in  M.  D.  Bar- 
ney and  those  claiming  under  the  deed  from  David  Robinson. 
This  is  conclusive  against  the  plaintiff's  right  of  recovery. 

And  if  the  collector's  sale  had  been  good  to  convey  the  legal 
title  to  Bacon,  it  is  equally  certain  upon  the  facts  found  by  the 
referee,  that  the  plaintiffs  could  not  recover.  In  the  purchase  of 
the  lot.  Bacon  acted  for  M.  D.  Barney,  and  he  held  the  title  as 
trustee  for  M.  D.  Barney.  He  disclaimed  having  any  interest  in 
the  lot.  It  was  a  simple  or  dry  trust,  and  the  cestui  que  trust  was 
entitled  to  ihe  actual  possession  and  enjoyment  of  the  property 
and  control  over  it,  and  could  call  for  the  legal  title  ;  and  if  the 
trustee  refused  to  convey  the  legal  title,  a  court  of  equity  would 
decree  a  conveyance.  In  suits  at  law  affecting  the  legal  title,  the 
name  of  the  trustee  would  have  to  be  used  as  a  party ;  but  in 
equity,  the  cestui  que  trust  was  the  owner,  and  a  court  of  law 
would  protect  him  in  an  entry  upon  and  occupation  of  ihe  prop- 
erty as  against  a  stranger  to  the  title.    It  has  not  been  claimed 
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in  this  court,  that  the  plaintiffs  acquired  any  title  by  their  deed 
from  Ira  Mattison. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  defendant. 


Daniel  M.  Russell,  qui  tam,  v.  Patrick  (Tone,  apellant.* 

Cattlej  ^c.^  Running  at  Large  in  the  Highway,     Gf-en,  Sts.  ch. 

100,  §  29. 

The  defendant,  on  several  oooatlons,  rode  his  hone  from  hit  home,  along  the  hlshwaj, 
mostly  off  his  own  premises,  thronsh  a  Tillage  and  over  two  railroad  orossings  at  g^rade, 
to  a  distanoe  of  more  than  a  mile  and  a  half,  and  then  (kstened  the  reins  to  a  snrelngle 

.  aronnd  the  horee,  so  that  it  ooald  nob  feed,  and  left  it  to  go  baok  home  alone,  and  went 
on  himself  about  half  a  mile  farther,  and  out  of  sight  of  the  horse,  to  work.  The  horse 
was  kind,  and  would,  when  thus  left,  go  directly  home.  On  the  sereral  ooo«8ions 
aforeeaii,  the  defendant  left  his  son,  a  boy  of  ten  or  eleven  years,  at  home,  with  direo- 
tions  to  take  oare  of  the  horse  when  it  came  back;  and  on  each  of  said  oocasions,  the 
horse  went  baok  along  the  road  directly  towards  the  defendant's  premises,  until  It  oame 
to  where  the  boy  was  waiting  for  it  near  said  premises,  when  the  boy  took  oare  of  it. 
HMi  that  if  the  defendant  or  his  son  kept  all  the  time  so  near  the  horse  that,  owing 
to  its  training,  it  would  not  wander  about  the  highway  when  thus  left,  and  would,  and 
did,  on  said  ocoasions,  go  directly  baok  to  the  defendant's  premises,  or  to  his  sen,  it  was 
not  running  at  large  within  the  meaning  of  §29,  ch.  100,  of  the  Gen.  Sts. 

This  was  an  action  brought  upon  §  29,  ch.  100,  of  the  Oen. 
Sts.,  to  recoyer  the  penalty  thereby  imposed  for  suffering  neat  cat- 
tle, <fec.,  to  run  at  large  in  the  public  highway.  Plea,  not  guilty, 
and  trial  by  jury,  Wheeler,  J.,  presiding. 

Upon  the  trial,  the  plaintiff  introduced  evidence  tending  to  show 
that  the  defendant  suffered  his  cattle  to  go  at  large  in  the  high- 
way, contrary  to  the  provisions  of  said  statute,  and  also  tending 
to  show  that  the  defendant  on  several  occasions  within  the  time 
covered  by  the  declaration,  took  his  horse  and  rode  it  from  his 
house,  situated  on  the  highway  in  Bennington,  about  half  a  mile 
north-west  of  Bennington  Center  village,  along  the  highway  east- 
wardly  and  southwardly  through  that  village,  and  over  two  rail- 

*  This  ease  was  decided  at  the  February  term,  1873. 
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road  crossings  at  grade,  toward  the  east  village  of  Bennington,  to 
the  watering  trough  near  the  residence  of  A.  P.  Lyman,  about 
a  half  mile  east  of  Bennington  Center  village,  a  total  distance  of 
more  than  a  mile  and  a  half,  neai*ly  the  whole  of  the  way  off  the 
premises  of  the  defendant,  and  that  he  left  the  horse  there  to  find 
the  way  and  go  back  alone  over  the  highway  and  railroad  cross- 
ings mentioned,  to  his  premises ;  and  that  the  defendant,  without 
returning  to  the  horse  again,  or  exercising  any  further  control 
over  it,  went  to  the  railroad  depot,  about  a  half  mile  further  east, 
and  out  of  sight  of  the  horse,  to  his  work  on  a  railroad  gravel 
train.     The  defendant  introduced  evidence  tending  to  show  that 
he  did  not  suffer  his  cattle  to  go  at  large  contrary  to  the  provis- 
ions of  said  statute  ;  and  also,  against  seasonable  objection  by  the 
plaintiff,  that  his  horse  was  kind  in  every  place,  and  would  al- 
ways, when  left  to  do  so,  go  directly  home  ;  and  also,  that  on  the 
occasions  when  he  rode  it  from  home  as  the  plaintiff's  evidence 
tended  to  show,  he  left  his  son,  then  between  ten  and  eleven  years 
old,  at  home,  and  directed  him  to  take  care  of  the  horse  when  it 
came  back ;  that  he  rode  the  horse  upon  a  blanket  or  coat  folded 
and  strapped  to  its  back  with  a  surcingle,  and  that  before  leaving 
the  horse  to  go  back  home,  he  fastened  the  reins  to  the  surcingle, 
so  that  the  horse  could  not  put  its  head  down  to  eat  grass,  and 
that  the  horse  did  on  each  occasion  go  directly  along  the  road, 
back  towards  the  premises  of  the  defendant,  until  it  was  met  by 
the  defendant's  son  near  his  premises,  where  his  son  waited  to 
meet  it,  and  that  his  son  then,  on  each  occasion,  took  care  of  it. 
The  plaintiff  requested  the  court  to  hold  and  instruct  the  jury, 
thai  such  leaving  of  the  horse  by  the  defendant,  to  find  the  way 
and  go  back  home  alone  in  the  highway,  was  suffering  the  horse 
to  run  at  large  in  the  highway,  contrary  to  the  provisions  of  said 
statute.     The  court  declined  to  so  hold,  and  upon  this  part  of  the 
case,  instructed  the  jury,  that  if  the  horse,  after  the  defendant 
left  it  to  go  back  home,  was  out  of  the  control  of  either  him  or 
his  son,  and   moving  about  in  the  highway  at  liberty  to  follow 
its  own  instincts  and  inclinations,  and  to  go  wherever  it  would,  it 
was  running  at  large,  within  the  meaning  of  the  statute  ;  but  that 
if  the  defendant  or  his  son  kept  all  the  time  so  near  to  the  horse 
77 
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that,  owing  to  its  training,  it  would  not  wander  about  the  high- 
way, and  would  and  did  go  directly  back  to  the  defendant's  son, 
or  to  his  premises,  while  it  was  so  on  the  w^ay  back  it  was  not 
running  at  large  in  the  highway  contrary  to  the  provisions  of  that 
statute.  To  the  admission  of  the  evidence  objected  to,  and  to  the 
refusal  to  hold  and  charge  as  requested,  and  to  the  charge  as 
stated,  the  plaintiff  excepted.     Verdict  for  the  defendant. 

Q-.  W.  Harman^  for  the  plaintiff. 

The  evidence  as  to  the  disposition  of  the  horse,  was  immaterial, 
impertinent,  and  irrelevant,  and  should  have  been  excluded  ;  and 
having  been  received  against  the  plaintiff's  objection,  the  jiidg* 
ment,  for  that  error,  should  be  reversed. 

The  evidence  of  the  horse's  propensity,  was  not  the  statement 
of  a  fact  within  the  witness's  knowledge,  but  an  inference  of  the 
witness,  and  as  it  was  objected  to,  the  admission  of  it  was  error. 

The  instructions  to  the  jury  asked  for  by  the  plaintiff,  were  just 
and  proper,  and  precisely  what  the  case  called  for.  Whenever  a 
person  having  the  control  of  an  object,  whether  rational  or  brute, 
animate  or  inanimate,  withdraws  all  control  of 'it,  he  is  charge- 
able with  the  consequences.     Adams  v.  Nichols^  1  Aik.  316. 

The  charge  as  given  was  erroneous.  That  part  which  speaks 
of  the  defendant's  or  his  son's  keeping  near  the  horse,  was  calcula- 
ted to  mislead  the  jury,  and,  moreover,  was  not  based  upon  the 
evidence.  That  part  which  speaks  of  the  '*  training,"  was  aho 
calculated  to  mislead  the  jury,  and  there  was  no  evidence  of  any 
^^  training."  The  father  and  son  were  two  miles  apart,  and  the 
horse  was  between  them.  It  was  error  to  intimate  to  the  jury, 
that  under  these  circumstances,  the  horse  was  subject  to  the  con- 
trol of  either.  With  all  the  training  possible,  the  horse  was  still 
the  master  of  its  own  movement.  It  could  go  where  it  pleased. 
The  occurrence  of  anything  unusual  might  have  frightened  it  from 
its  propriety.  It  was,  under  any  circumstances,  liable  to  frighten 
women  and  children.  It  was  liable  to  remain  upon  the  railroad 
crossings,  to  the  destruction  of  property  and  life,  and  therefore, 
it  was  running  at  large,  contrary  to  the  statute. 
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T.  Sibley  and  A.  B.  Gardner^  for  the  defendant. 

This  statute  must  be  construed  strictly,  giving  full  effect  to  its 
language.  Every  clause  and  word  of  a  statute,  shall  be  presumed 
to  have  been  intended  to  have  some  force  and  effect.  Opinion  of 
the  JusticeSj  22  Pick.  571  et.  seq. ;  Adams  v.  Nichols,  1  Aik. 
316.  This  statute  must  be  so  construed  as  to  give  force  and  effect 
to  the  word,  "  suffer,"  and  the  words,  "  wilfully  committed."  In 
the  interpretation  of  statutes,  the  natural  import  of  the  words, 
according  to  the  common  use  of  them  when  applied  to  the  subject- 
matter  of  the  act,  is  to  be  considered  as  expressing  the  intention 
of  the  legislature.  Opinion  of  the  Justices,  7  Mass.  523.  The 
word  suffer  has  received  judicial  construction  in  this  state. 
Adams  v.  Nichols,  supra;  Selleck  v.  Selleck,  19  Conn.  501. 
Wilfully,  means  by  design,  with  set  purpose.  At  large,  means 
without  restraint  or  confinement. 

From  the  facts  stated  in  the  bill  of  exceptions,  it  is  claimed 
that  under  a  just  interpretation  of  said  statute,  no  offence  has  been 
committed  by  the  defendant.  The  only  grounds  of  error  are  as 
to  the  admission  of  the  evidence  objected  to,  as  detailed  in  the 
exceptions,  and  as  to  the  charge  of  the  court,  in  not  charging  as 
requested,  and  to  the  charge  as  made.  There  was  no  error  in  the 
admission  of  the  evidence.  It  was  admissible,  to  show  that  the 
horse  was  not  at  large  within  the  meaning  of  the  statute,  and  to 
show  that  there  was  no  purpose  or  design  on  the  part  of  the  de- 
fendant, to  suffer  the  horse  to  run  at  large  in  the  highway. 

The  intention  of  the  defendant  in  leaving  his  horse  in  the  high- 
way, is  material,  and  must  be  found  by  the  jury.  Brooks  v.  Clayes 
^  Morse,  10  Vt.  37.  All  the  acts  of  the  defendant  in  connec- 
tion with  his  leaving  the  horse  in  the  highway,  and  the  character 
of  the  horse,  are  material  on  the  question  of  intent. 

There  was  no  error  in  the  refusal  of  the  court  to  charge  as  re- 
quested ;  because  it  was  a  question  for  the  jury  to  find  from  the 
evidence,  whether  the  horse  was  at  large  in  the  highway  within 
the  meaning  of  the  statute,  and  if  so,  whether  he  was  so  ai  large 
by  the  design  of  the  defendant. 

There  is  no  error  in  the  charge  as  made ;  and  it  is  more  favor- 
able to  the  plaintiff  than  the  law  or  the  facts  would  seem  to  warrant. 
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The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  action  is  to  recover  the  penalty  imposed  by  §  29 
of  ch.  100,  Gen.  Sts.,  which  provides  that,  "any  person  who  shall 
suffer  any  neat  cattle,  horses,  sheep,  or  hogs,  to  run  at  large  in 
the  public  highway,  except  on  his  own  premises,  shall,  for  every 
such  offence  wilfully  committed,  forfeit  and  pay  a  fine  of  not  less 
than  one  dollar,  nor  more  than  five  dollars,  to  be  recovered  in  an 
action  founded  on  this  statute,"  half  to  be  paid  to  the  town  where 
the  animals  are  found  running  at  large,  and  half  to  the  prosecutor. 
The  question  reserved  is,  whether  the  court,  in  view  of  the  evi- 
dence in  the  case,  charged  the  jury  properly  as  to  what  consti- 
tuted a  running  at  large  of  the  defendant's  horse  in  the  highway, 
within  the  meaning  of  the  statute,  and  ruled  correctly  in  admit- 
ting the  evidence  on  the  part  of  the  defendant  on  that  part  of  the 
the  case.  If  there  was  no  error  in  the  charge  excepted  to,  the 
evidence  was  admissible,  as  it  was  that  evidence  that  raised  the 
point  excepted  to  in  the  charge.  The  instruction  of  the  court  to 
the  jury,  that  if  the  horse,  after  the  defendant  left  it  to  go  back 
home,  was  out  of  control  of  him  and  his  son,  and  running  about 
in  the  highway,  at  liberty  to  follow  its  own  instincts  and  inclina- 
tions, and  to  go  wherever  it  would,  it  was  running  at  large  within 
the  meaning  of  the  statute,  is,  as  a  general  proposition,  correct, 
and  as  favorable  to  the  plaintiff  as  he  was  entitled  to,  unless  in 
view  of  the  evidence,  he  had  a  right  to  ask  some  more  specific  in- 
struction. The  plaintiff 's  request  to  charge  that  "such  leaving 
of  the  horse  by  the  defendant  to  find  the  way  and  go  back  home 
alone  in  the  highway,  was  suffering  the  horse  to  run  at  large  in 
the  highway  contrary  to  the  provisions  of  the  statute,"  evidently 
had  reference  to  the  facts  the  defendant's  evidence  tended  to 
prove ;  but  whether  it  had  exclusive  reference  to  that  or  not,  the 
plaintiff  was  not  entitled  to  such  charge,  as  there  was  evidence 
tending  to  show  that  the  horse  was  not  running  at  large.  Such 
was  the  tendency  of  the  evidence  on  the  part  of  the  defence. 
Running  at  large,  is  used  in  the  statute  in  the  sense  of  strolling 
without  restraint  or  confinement ;  as  wandering,  roving,  or  ram- 
bling at  will,  unrestrained.  Perhaps  no  precise  abstract  rule 
under  the  statute  can  be  laid  down,  applicable  to  every  case,  as 
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to  the  nature,  character,  and  amount  of  restraint  necessary  to  be 
exercised  over  a  domestic  animal,  when  suffered,  as  in  this  case, 
to  be  on  the  highway  incident  to  its  use.  But  the  restraint  need 
not  be  entirely  physical ;  it  may  depend  much  upon  the  training, 
habits,  and  instincts  of  the  animal  in  the  particular  case  ;  and  the 
sufficiency  of  the  restraint  is  to  be  determined  more  from  its  effect 
upon,  and  controlling  and  restraining  influence  over,  the  animal, 
than  from  the  nature  or  kind.  Suppose  a  span  of  horses  be  so 
accustomed  to  be  kept  and  driven  together,  that  while  the  owner 
is  riding  one,  the  other  will  voluntarily  follow  as  closely  almost 
as  if  led  by  a  halter;  the  owner  while  taking  them  along  the  high- 
way in  this  manner,  could  not  be  said  to  suffer  the  horse  so  vol- 
untarily following  its  mate,  to  run  at  large  in  violation  of  the 
statute.  The  same  may  be  said  of  a  young  sucking  colt  upon  the 
highway,  with  no  restraint  other  than  instinct  to  follow  its  dam, 
which  is  being  driven  in  a  carriage  on  the  highway.  It  was  for- 
merly a  practice,  to  some  extent,  while  the  statute  allowed  it,  for 
persons  to  suffer  their  cattle  to  run  at  large  in  the  highway,  for 
the  purpose  of  grazing ;  and  probably  one  of  the  leading  objects 
of  the  statute  in  question,  was,  to  put  an  end  to  that  practice.  The 
statute,  however,  in  its  construction,  is  not  to  be  limited  to  ani- 
mals running  at  large  in  the  highway  for  the  particular  purpose 
of  grazing;  but  the  manner  in  which  animals  were  formerly  ac- 
customed to  run  at  large  under  that  practice,  may  not  be  an  inapt 
illustration  of  the  general  idea  intended  to  be  conveyed  by  the 
words  in  the  statute,  *'  to  run  at  large  in  the  public  highway,'^^ 
Whether  it  was  prudent  for  the  defendant  to  risk  his  horse  thus  to 
return  home  ;  whether  he  would  have  been  liable  in  case  of  acci- 
dental injury  to  others  by  means  of  the  horse ;  whether  there  was 
not  danger  that  the  horse  would  break  loose  from  his  fastening, 
and  instead  of  going  directly  home,  stray  away  and  run  at  large, — 
are  questions  not  decisive  of  the  question  involved  ;  the  question 
is,  did  the  horse  run  at  large  in  the  public  highway.  The  horse, 
under  the  supervision,  care,  and  restraint,  going  directly  home, 
as  the  evidence  on  the  part  of  the  defendant  tended  to  show,  and 
as  the  jury  under  the  charge  must  have  found,  was  not  suffered  to 
run  at  large  within  the  meaning  of  the  statute  imposing  the  pen- 
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alty  sought  to  be  recovered.  We  find  no  error  in  the  admission 
of  the  evidence,  nor  in  the  refusal  to  charge  as  the  plaintiff  re- 
quested, nor  in  the  charge  to  which  exception  was  taken  ;  and  the 
judgment  is  affirmed. 


The  Town  of  Stamford  v.  The  Town  of  Readsboro. 

Pauper.     DomiciL 

W.,  who  had  a  wife,  but  did  not  live  with  her,  had  his  legal  settlement  in  R.  Prior  to 
1868,  he  lived  about  in  various  places  in  and  out  of  the  state,  and  some  of  Uie  tim«  In 
S.  In  the  sprinjc  and  part  of  the  sumiLcr  of  166vS,  ho  worked  in  R.,  then  worked  a  short 
time  at  different  places  in  8.,  and  then  hired  out  to  work  for  V.  by  the  month  till  the 
next  spring,  when  he  desijpied  to  leave  the  state.  Ho  worked  for  V.,  who  lived  in  8., 
five  or  six  weeks,  when  a  difficulty  aroso  between  them,  and  he  left,  not  intending  to 
return,  and  V.  did  not  expect  he  would,  although  neither  said  anything;  about  it.  He 
then  went  to  another  place— but  whether  in  8.  or  not,  was  not  decided— and  hired  out 
to  work  till  spring.  He  went  there  on  Saturday,  stayed  over  Sunday,  and  hired  ont  on 
Monday,  to  commence  work  that  evening.  On  that  Monday,  he  helped  his  new  em- 
ployer drive  some  cattle  to  another  town,  for  which  he  was  paid  Rtty  eente.  On  that 
evening,  and  before  he  cou  mcnced  work  under  said  contract,  he  broke  his  leg,  and 
called  on  8.  for  help  as  a  pauper.  He  always  had  his  washing  and  mending  done 
where  he  worked-,  but  did  not  intend  making  those  places  his  permanent  residence; 
or  to  remain  there  Ioniser  than  his  term  of  service.  When  be  went  away  from  \r>8  aa 
aforesaid,  he  left  his  clothes  there,  but  had  no  trunk,  and  had,  in  fiujt,  no  home  any- 
where.  Held,  that  W.  came  to  8.  to  reside,  and  had  not  abandoned  his  resldenee  there, 
or  acquired  another,  at  the  time  of  his  injury. 

General  assumpsit.  The  case  was  referred,  and  the  referee 
reported  the  following  facts: 

"The  plaintiff's  claim  was  for  money  paid  in  supporting  one 
Asa  Whitney,  who  broke  his  leg  in  Stamford,  in  the  fall  of  1868, 
and  being  without  means  of  support,  applied  to  the  authorities  of 
Stamford,  who  paid  for  his  board,  nursing,  and  doctor  bill,  from 
the  time  of  the  injury  until  he  became  able  to  labor  in  the  spring 
of  18G9,  the  sum  of  $131.50. 

"  The  said  Whitney  was  born  in  Readsboro  in  1812.  His 
grandfather,  John  Whitney,  with  his  family,  consisting,  among 
others,  of  his  son,  Asa  Whitney,  Sen.,  then  ten  years  of  age, 
moTcd  into  Readsboro  about  1790.    Asa  Whitney,  Sen.,  was  the 
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father  of  the  pauper ;  John  Whitney  and  his  son  Asa  lived  and 
died  in  Readsboro.  Asa,  Sen.,  owned  a  farm  there  for  more  than 
thirty  years  previous  to  his  death,  and  died  in  1839.  John  Whit- 
ney and  his  son  Asa  both  had  a  legal  settlement  in  Readsboro. 
The  pauper  has  never  gained  a  legal  settlement  in  his  own  right 
in  any  town  in  this  state.  I  find  that  he  has  a  derivative  settle- 
ment in  Readsboro,  and  that  Readsboro  is  chargeable  with  his  sup- 
port, and  that  Stamford  incurred  said  expense,  for  which  sum  I 
find  for  Stamford  to  recover,  with  interest,  amounting  to  $167  ; 
unless  the  court  shall  be  of  opinion  from  the  facts  following,  that 
Stamford  is  not  entitled  to  recover.  There  was  no  order  of  re- 
moval made,  to  remove  the  said  Asa  Whitney,  Jr.,  to  Readsboro. 
I  find  that  he  left  his  father's  house  when  he  was  twenty-four  years 
old,  and-lived  several  years  at  Fayette,  near  Syracuse,  New  York 
— came  back  to  Readsboro  after  his  father's  death,  and  lived  there 
a  year,  or  little  more — then  went  to  Catarauagus  county,  N.  Y., 
stayed  one  year,  then  back  to  Fayette,  stayed  two  years,  and  was 
married ;  he  kept  house  six  months,  and  his  wife  died.  Then  he 
came  back  to  Vermont,  was  about  Readsboro  and  Stamford  a  short 
time,  but  had  no  home  in  either  town — went  back  to  Fayette, 
stayed  two  or  three  years,  then  lived  at  Ogdensburg  one  year, 
then  went  to  Fayette  and  stayed  till  the  war  broke  out,  enlisted, 
went  to  the  war,  was  gone  more  than  a  year,  then  came  back  to 
his  brother,  Ira  Whitney's,  who  then  lived  in  Stamford,  stayed 
two  or  three  weeks,  went  back  to  Syracuse,  and  enlisted  into  the 
cavalry.  This  was  in  lS6o.  He  remained  in  the  war  till  its 
close,  then  returned  to  Fayette  and  stayed  till  the  fall  of  1866. 
He  was  married  again,  but  his  wife  soon  after  left  him.  In  the 
fall  of  1866,  he  came  to  Stamford,  and  Williamstown,  Mass.  His 
oldest  brother,  Lorenzo,  then  lived  in  Stamford,  having  moved  in 
1857  from  the  home  farm  in  Readsboro,  where  he  had  alwavs  be- 
fore  that  time  lived,  and  his  brother  Ira  moved  to  Williamstown 
in  1865,  where  he  still  resides.  He  stayed  with  his  said  brothers 
two  or  three  weeks,  then  went  to  the  state  of  New  York,  and  was 
gone  till  some  time  in  the  next  winter,  when  he  came  to  a  Mr. 
Cook's,  in  Stamford,  and  worked  for  him  about  two  months.  Then 
hired  out  to  a  man  in  Williamstown,  by  the  name  of  Phelps,  and 
worked  for  him  through  the  season,  in  the  winter  of  1867-8. 
He  worked  for  Mr.  Mason,  in  Readsboro,  in  the  spring  and  sum- 
mer of  1868.  He  worked  for  Hector  Wiuchell,  whose  residence 
is  hereafter  stated ;  then  he  worked  a  short  time  for  Mr.  Vincent, 
in  Stamford,  haying, — then  for  Hector  Winchell,  haying, — then 
about  a  week  for  Mr.  Wilmarth,  in  Stamford,  cutting  brush  He 
then  hired  out  to  Vincent  to  work  by  the  month  till  spring,  when 
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he  designed  going  back  to  the  West.  He  worked  for  Vincent, 
who  lived  in  Stamford,  five  or  six  weeks,  when  he  and  Mr.  Vin- 
cent had  some  trouble  about  drawing  wood,  and  he  left  Vincent 
and  went  to  Winchell's,  and  hired  out  to  him  to  work  till  spring, 
doing  chores  and  driving  team.  He  went  there  Saturday,  stayed 
with  Winchell  over  Sunday,  and  hired  out  to  him  Monday,  and 
Monday  morning  went  with  Winchell  to  North  Adams,  to  help 
him  drive  some  cattle.  He  said  he  wanted  to  go  to  Adams,  and 
would  help  him  drive  the  cattle  for  fifty  cents,  which  Winchell 
paid  him.  His  work  for  Winchell  was  to  begin  that  evening, 
doing  chores.  They  came  back  from  Adams  in  the  afternoon. 
Whitney  was  in  the  habit  of  getting  intoxicated,  and  when  they 
came  back  he  was,  to  use  the;  language  of  the  witnesses,  '  pretty 
well  set  up.'  He  told  Winchell  he  would  go  to  Vincent'?  and  get 
some  things  he  had  left  there,  and  be  back  in  time  to  do  the  chores. 
He  went  past  Vincent's  house,  which  was  on  the  Wilmarth  farm, 
which  Vincent  was  carrying  on,  to  Wilraarth's  inn,  and  being  in 
liquor,  was  ordered  away.  He  refused  to  go,  was  pushed  from 
the  steps  and  his  leg  broken.  Whitney  had  not  told  Vincent  that 
he  would  not  work  for  him  longer,  and  Vincent  had  not  told 
Whitney  to  leave  his  employ  ;  but  I  find  that  Whitney  left  Vin- 
cent with  no  expectation  of  returning  to  work  for  him,  and  also 
that  Vincent  did  not  expect  him  to  return.  He  had  some  clothes 
at  Vincent's,  but  had  no  trunk,  and  had,  in  fact,  no  home  any- 
where. 

"  I  further  find,  that  in  all  the  places  he  worked  in  Readshoro, 
Stamford,  and  Massachusetts,  he  had  his  washing  and  mending 
done,  but  did  not  intend  making  any  of  them  his  permanent  resi- 
dence, or  remaining  longer  than  his  term  of  service.  The  farm 
upon  which  Winchell  lived,  is  on  the  line  of  the  state,  all  but  one 
or  two  acres  is  in  Stamford,  the  rest  in  Clarksburg,  Mass.  The 
house  in  which  he  lived,  is  on  the  state  line,  about  two  thirds  of 
it  is  in  Massachusetts.  It  is  a  two  story  house,  with  a  wing  upon 
either  side ;  only  one  wing  and  a  part  of  the  hall  are  in  Vermont. 
Mr.  Winchell,  all  his  family,  and  Whitney,  when  there,  all  ate 
and  slept  in  that  part  which  stands  in  Massachusetts.  The  barn 
and  all  the  buildings  except  a  part  of  the  house,  are  in  Clarks- 
burg. Winchell  always  paid  his  poll  tax  and  voted  in  Clarks- 
burg. Since  the  spring  of  1869,  Whitney  has  lived  in  Williams- 
town,  Mass.,  and  supported  himself. 

"  The  defendant  offered  to  prove  that  one  Niles,  who  has  owned 
the  Winchell  farm  for  the  last  three  years,  and  lived  in  the  sanae 
house  where  Winchell  lived,  has  paid  his  poll  tax,  been  listed, 
and  voted  in  Stamford.     The  referee,  intending  to  decide  accord- 
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ing  to  law,  and  have  his  decision  revised  by  this  court,  excluded 
said  testimony.  I  further  report,  that  in  what  part  of  the  house 
Winchell  lived,  where  he  paid  his  poll  tax,  was  listed  and  voted, 
was  provod  by  parol,  under  objection  by  the  defendant.  If  from 
the  above  facts  the  plaintiff  is  entitled  to  recover,  I  find  for 
Stamford  to  recover  $167  and  costs.  Otherwise,  I  find  for  de- 
fendant to  recover  its  costs." 

The  court,  at  the  December  term,  1873,  Sykbs,  Assistant  J., 
presiding,  rendered  judgment  on  the  report  for  the  defendant ;  to 
which  the  plaintiff  excepted. 

Preston  ^  Brown  and  C,  N.  Davenport^  for  the  plaintiff. 

The  question  is,  whether  Stamford  has  properly  treated  Whit- 
ney as  a  ^'  transient  person/'  within  the  meaning  of  §  13,  of  ch. 
20,  or  whether  he  should  have  been  treated  as  having  ^^  come  to 
reside  "  in  Stamford,  and  therefore  subject  to  an  order  of  removal, 
as  provided  in  §  4  of  the  same  chapter.  Our  pauper  system  is 
an  entire  system  by  itself,  founded  upon  and  created  by  the  stat- 
ute. For  the  purpose  of  relief,  all  poor  persons  belong  to  one 
of  two  classes.  1.  Those  who  have  come  to  reside  within  a  town, 
and  who,  if  their  residence  were  to  continue  for  seven  years,  would 
thereby  acquire  a  settlement.  2.  Those  who  have  not  come  to 
reside — persons  who  are  casually  within  a  town,  without  the  ani- 
mw  manendi^  and  are  therefore  treated  as  transient.  Middlehury 
V.  Waltham,  6  Vt.  200 ;  Danville  v.  Putney,  6  Vt.  612  ;  Bristol  v. 
RuUandj  10  Vt.  674  ;  Charleston  v.  Lanenburgh,  28  Vt.  625  ; 
PiUsfard  v.  Chittmden,  44  Vt.  382. 

Upon  the  facts  found  and  reported,  Whitney  was,  at  the  time 
he  broke  his  leg  at  Wilmarth's,  a  transient  person.  He  had  not 
at  that  time  (if  he  ever  had,  which  is  quite  doubtful,)  any  home 
or  abiding  place  in  Stamford.  He  was  casually  in  that  town, 
with  no  animus  manendi.  ''  The  word  transient  is  not  to  be  taken 
literally,  but  as  contra-distinguished  from  and  including  all  those 
who  have  not  come  to  reside.^^  Hence,  a  person  who  is  impris- 
oned by  force  of  law,  is  a  transient  person.  His  imprisonment, 
no  matter  how  long  its  duration,  can  never  ripen  into  a  settlement. 
Danville  v.  Putney ,  supra.  The  principle  underlying  the  cases 
is  well  illustrated  by  Bristol  v.  Butland^  supra.  '^  All  persons 
78 
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who  have  not  come  to  reside  in  any  place,  are  transient."  Charles- 
ton V.  Lunenburffh,  supra. 

In  order  for  a  man  to  acquire  a  settlement  in  a  town,  he  must 
have  his  abiding  place,  home,  or  domicil  in  that  town.  The  dom- 
icil  of  a  married  man,  while  he  stands  in  the  relation  of  a  mem- 
ber, is  with  his  family ;  of  a  single  man,  the  place  where  he  keeps 
his  trunk  or  effects,  and  to  which  he  is  accustomed  to  resort  when 
sick  or  out  of  employment.  Middletown  v.  PouUnet/y  2  Vt.  437 ; 
Newbury  v.  Topsham^  7  Vt.  407  ;  Bristol  v.  Rutland^  supra. 

It  is  manifest  that  two  things  are  necessary  to  show  that  a  per- 
son has  come  to  reside  in  a^own.  1.  He  must  be  in  the  town 
bodily.  2.  He  must  come  animus  manendi;  or,  being  there,  he 
must  have  a  present  subsisting  intention  of  remaining  there,  and 
must  have  abandoned  all  present  intention  of  seeking  an  abiding 
place  elsewhere.  Sutton  v.  Cahot^  19  Vt.  522  ;  Brownington  v. 
Charleston^  82  Vt.  411 ;  Barton  v.  Irashurgh^  33  Vt  169. 

The  defendant  will  rely  upon  Middlehury  v.  Wjaltham  and 
Pittsford  V.  Chittenden^  supra.  Neither  of  these  cases  sustain 
the  theory  of  the  defendant ;  but,  on  the  contrary,  the  principle 
upon  which  they  were  decided,  is  identical  with  our  position  in 
this  case. 

J.  W.  Carpenter^  for  the  defendant. 

The  defendant  insists  that  the  facts  reported,  not  only  tend  to 
show,  but  that  they  do  conclusively  show,  that  Asa  Wliitney  had 
not  only  come  to  reside  in  Stamford,  but  that  he  had  in  fact  re- 
sided in  that  town  for  six  months  or  more,  immediately  previous 
and  up  to  the  time  he  received  the  injury  which  caused  the  ex- 
penditure of  the  money  for  the  recovery  of  which  this  suit  was 
bronght.  and  that  there  is  no  error  in  the  ruling  of  the  county 
court.  Londonderry  v.  Windham^  2  Vt.  149;  Essex  v.  Milton^ 
3  Vt.  17  ;  Middlehury  Y.  Walthdm,  6  Vt.  200  ;  Hoyghton  v.  Ban- 
ville,  10  Vt.  637  ;  Bristol  v.  Rutlandylh.  674 ;  Charleston  v.  Lu- 
nenburghy  23  Vt.  525 ;  Brownington  v.  Charleston^  32  Vt.  411 ; 
Pittsford  V.  Chittenden,  44  Vt.  382. 

If  it  had  been  true  in  fact  that  Whitney  had  changed  his  resi- 
dence from  Vincent's  to  Winchell's,  it  would  not  have  carried  his 
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residence  out  of  the  town  of  Stamford.  The  most  that  the  plain- 
ti£f  can  reasonably  claim  is,  that  his  residence  would  have  been 
on  the  town  line,  partly  without,  and  partly  within,  Stamford ; 
which,  we  insist,  would  have  been  a  sufficieut  residence  in  Stam- 
ford to  defeat  the  right  of  recovery  in  this  suit.  A  settlement,  or 
residence,  is  not  lost  or  gained  by  changing  the  domicil  from  one 
place  to  another  in  the  same  town.  Princeton  v.  West  Boyhton^ 
lo  Mass.  2o7.  But  Whitney  had  not  commenced  work  for  Win- 
chell  under  his  contract  to  work  for  him  through  the  winter,  nei- 
ther had  he  done  any  act  toward  changing  his  domicil  from  Vin- 
cent's to  Winchell's. 

While  Winchell  had  the  exclusive  occupancy  of  his  whole  house, 
it  was  wholly  immaterial  which  part  he  ate  and  slept  in,  and  evi- 
dence of  those  facts  should  have  been  excluded  ;  and  the  fact  as  to 
whether  or  not  he  was  listed  in  Clarksburg,  was  matter  of  record, 
and  could  not  be  proved  by  parol.     1  GreenL.Ev.  §  501. 

If  the  place  of  residence  of  persons  living  in  the  Winchell 
house,  is  an  open  question  in  this  case,  then  the  evidence  offered 
by  the  defendant  to  prove  the  residence  of  Niles,  was  pertinent  to 
the  settlement  of  that  question,  and  ought  not  to  have  been  ex- 
cluded by  the  referee. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  The  report  submits  the  question  upon  stated 
facts,  whether  Asa  Whitney  had  "  come  to  reside  "  in  Stamford, 
or  was  at  the  time  a  "  transient  person."  He  had  been  in  the 
service  of  Vincent,  in  Stamford,  for  several  weeks,  under  a  con- 
tract for  a  longer  time  of  service.  He  took  offence  at  some  mat- 
ters at  Vincent's,  and,  without  notice,  went  away  to  Winchell's  ; 
drove  his  cattle  for  fifty  cents ;  got  drunk ;  on  Mionday  contracted 
to  work  for  Winchell  for  a  term,  to  begin  that  evening ;  went 
back  to  Vincent's,  and  in  a  wrangle  about  the  steps  of  his  hotel, 
broke  his  leg,  and  called  on  Stamford  for  aid  and  support.  We 
think  he  came  to  Stamford  "  to  reside."  Middlelury  v.  Waltham^ 
6  Vt.  200.  The  case  is  very  like  Fittsford  v.  Chittenden^  44  Vt. 
382.  Residence  acquired  in  any  town,  continues  until  another 
has  attached.     Whitney's  clothes,  such  as  he  had,  remained  at 
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Vincent's ;  and  his  residence  at  Wincheirs,  under  his  contract 
for  service,  had  not  begun.  Every  person  must  have  a  domicil. 
Whitney  had  one  at  Stamford ;  and  although  he  had  resolved  to 
abandon  it,  he  had  not,  in  fact,  done  so,  or  acquired  another. 
Whether  Winchell  resided  in  Stamford  or  Massachusetts,  becomes 
unimportant. 
Judgment  affirmed. 


William  S.  Styles  v.  George  T.  Shanks. 

JSxeeptions.   Practice,    Partnership..  Certified  Uxeeution  under 

§  24,  ch.  121,  of  the  Oen.  Sts. 

When  the  fkots  are  spread  upon  the  record  by  the  findings  of  the  oonnty  oaurt  or  the 
report  of  an  aaditor  or  referee,  It  is  a  qaesUon  of  law  whether  suoh  Iketa  entitle  the 
plaintiff  to  a  oertifioate  under  §  24,  oh.  121,  of  the  Gen.  Sts.,  that  the  caoM  of  action 
arose  from  the  wilAil  and  mallcioas  act  or  neiclect  of  the  defendant;  aud  the  decision  of 
the  county  court  thereon,  may  be  revised  by  the  supreme  court  on  exceptions. 

The  supreme  court  will  not  a  sume  that  the  county  court  acted  in  such  oases  apon  iacts 
not  appearing  upon  the  record. 

The  plaintiff  and  defendant  entered  into  an  agreement,  whereby  the  plaintiff  was  to  buy 
and  furnish  to  the  defendant  certain  articles  of  merchandise  fh>m  time  to  time,  whieh 
the  defendant  was  to  sell  for  cash,  or  on  short  credit,  to  persons  of  undoubted  responsi- 
bility; ftod  they  were  to  share  equally  in  the  profits  of  the  sales,  and  as  the  xoods 
were  sold  and  money  collected,  it  was  to  be  paid  to  the  parties  of  whom  the  plain* 
tiff  purchased  the  goods.  Heid,  a  partnership,  and  that  the  plaintiff,  in  an  aoiJon  of 
account  to  settle  said  partnership  dealinjcs,  in  which  he  recovered  Judjfment,  was  not 
entitled  to  a  certified  execution. 

Account  against  the  defendant  as  bailiff  and  receiver.  The 
auditor  reported  the  following  facts : 

^'On  or  about  the  first  day  of  March,  1868,  the  parties  entered 
into  an  agreement,  by  the  terms  of  which  the  plaintiff  was  to 
furnish  a  store-room  in  Bondville,  and  purchase  on  his  owd 
account,  flour,  corn,  corn  meal,  salt,  and,  by  a  later  arrangement, 
phosphate ;  and  the  defendant  was  to  sell  the  same  for  cash,  or 
short  credit,  to  persons  of  undoubted  rusponsibility,  and  the  parties 
were  to  share  equally  in  the  gains,  or  profits,  on  the  sales.  The 
plaintiff,  in  accordance  with  said  agreement,  purchased  various 
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bills  of  such  kind  of  goods,  bat  no  others,  on  a  credit  of  thirty 
days.  The  bills  were  sent  to  the  defendant,  and  it  was  under- 
stood that  as  fast  as  the  goodd  were  sold  and  money  collected,  it 
was  to  be  paid  to  the  persons  of  whom  the  goods  were  pur- 
chased.    The  amount  of  such  purchases  is  $2,056.28. 

^^  I  find  that  about  the  first  of  April,  1869,  the  parties  examined 
the  accounts  relating  to  purchases  and  sales  of  said  merchandize, 
and  their  accounts  relating  to  other  dealings,  and  the  plaintiff 
claims  that  the  result  then  arrived  at,  was  agreed  to  as  the  sum 
then  due  him.  By  the  consent  of  the  defendant,  the  plaintiff  pro- 
cured his  brother-in-law,  Vespasian  Benson,  to  assist  in  examining 
and  figuring  the  accounts.  The  parties,  with  said  Benson,  spent 
the  larger  part  of  two  days  in  the  examination  and  computation  of 
the  accounts,  and  had  before  them  the  accounts,  such  as  they  were, 
kept  by  the  defendant,  and  all  the  original  papers  and  entries  used 
at  this  hearing  before  the  auditor,  and  probably  one  or  two  scraps 
of  paper  that  are  now  lost.  As  the  result  of  that  accounting,  the 
defendant  was  found  to  be  owing  the  plaintiff  $284.77.  The  re- 
sult was  then  announced  and  understood  by  the  parties,  and  a 
minute  in  figures  made  by  Mr.  Benson.  The  defendant  expressed 
surprise  and  disappointment  at  the  amount  of  his  indebtedness, 
and  manifested  considerable  anxiety  ou  account  of  it,  but  he  did 
not  then  dissent  from  the  result ;  but  I  think  and  find  that  he  then 
acceded  to  its  correctness,  and  expressed  an  anxiety  to  pay  the 
amount,  and  deplored  his  inability  to  do  so.  At  the  trial  before 
the  auditor,  the  defendant  claimed  that  he  settled  with  the  plain- 
tiff in  May,  and  that  all  bills  of  purchases  up  to  and  including 
that  of  May  7th,  were  fully  settled,  and  that  upon  that  settlement 
he  owed  the  plaintiff  $40,  and  that  the  goods  then  on  hand  were 
his,  being  paid  for  except  the  balance  of  the  $40 ;  and  he  testified 
that  at  the  time  of  the  looking  over  with  Benson,  he  protested 
against  going  back  of  May  7th,  and  did  not  assent  to  the  sum  of 
$284.77,  as  due  from  him  to  the  plaintiff.  There  was  a  looking 
over  between  the  parties  of  a  few  of  the  first  bills,  and  a  division 
made  of  the  profits,  but  it  is  clear  to  my  mind,  from  the  evidence, 
that  there  could  not  have  been  such  a  settlement  as  the  defendant 
claimed.  The  defendant's  accounts  were  very  badly  kept,  mostly 
on  scraps  of  paper,  some  on  pieces  of  wrapping  paper.  One  or 
more  of  the  papers  is  lost,  and  there  are  no  means  of  ascertaining 
the  items  or  sums  charged  on  the  paper  or  papers  lost — they  can 
only  be  guessed  at. 

"  In  view  of  all  the  evidence,  and  the  very  great  di£Sculty,  on  ac- 
count of  the  loose  manner  in  which  the  defendant's  accounts  were 
kepty  of  stating  ^an  account  correctly  from  the  commencement  of 
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the  business,  I  have  adopted  the  accounting  of  the  parties  in  April, 
1869,  with  the  exception  of  an  error  in  a  barrel  of  phosphate  that 
the  plaintiff  should  account  for,  and  a  charge  for  revenue  tax.  I 
therefore  find  from  the  evidence,  that  there  was  due  to  the  plain- 
tiff, as  upon  an  account  stated  and  agreed  upon  by  the  parties 
April  1, 1869, 1284.77,  of  which  there  is  still  due  to  him  f  266.80. 
^^  The  defendant  was  keeping  a  small  store  at  Bondville,  and  the 
plaintiff  purchased  some  small  articles  of  him,  such  as  saleratus, 
molasses,  tea,  crackers,  kerosene  oil,  sugar,  and  some  other 
articles,  which  were  charged  on  the  slips  of  paper  referred  to,  and 
were  allowed  to  the  defendant  toward  the  articles  he  had  sold  for 
the  plaintiff.  There  were  no  items  in  the  plaintiff's  account,  except 
for  the  goods  purchased  by  him  as  aforesaid  and  freight  on  them, 
and  which  were  to  be  sold  by  the  defendant,  upon  the  terms  before 
stated,  and  the  balance  reported  due  the  defendant,  was  all  for 
such  goods  and  interest  thereon." 

The  court,  at  the  December  term,  1873,  Porter,  Assistant  J., 
presiding,  rendered  judgment  on  the  report  for  the  plaintiff,  where- 
upon the  plaintiff  moved,  that  from  the  facts  found  by  the  auditor, 
the  court  adjudge  that  the  cause  of  action  arose  from  the  wilful  and 
malicious  act  of  the  defendant,  and  that  the  defendant  ought  to  be 
confined  in  close  jail,  and  that  an  execution  issue  against  his  body, 
certified  agreeably  to  the  provisions  of  the  statute  in  such  case 
made  and  provided.  But  the  court  overruled  the  motion ;  to  which 
the  plaintiff  excepted. 

Tf.  S,  Southworth  and  E.  L,  Waterman^  for  the  plaintiff. 

The  plaintiff  claims  that  upon  the  facts  set  forth  in  the  auditor's 
report,  he  is  entitled  to  a  certificate  under  §  24,  ch.  121,  of  the 
Gen.  Sts.  The  two  conditions  required  by  the  statute  clearly  ex- 
ist here.  1st.  The  action  is  to  recover  money  held  in  a  fiduciary 
capacity.  2d.  The  defendant  converted  the  property  to  his  own 
use — diverting  it  from  its  proper,  legitimate,  and  legal  destina- 
tion. Whether  it  was  the  specific  property  that  he  converted,  or 
the  money,  the  proceeds  of  the  sales,  is  immaterial.  That  it  was 
the  one  or  the  other,  exclusive  of^gains^  is  apparent. 

No  accident  without  the  fault  of  the  defendant  occurred  to  ex- 
cuse him.  No  objection  to  the  granting  of  the  certificate  can 
arise  from  the /orm  of  the  action.    Adams  et  al  v.  Wait,  42  Vt.  16. 
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Whether  the  original  arrangement  constituted  a  partnership 
inter  $e,  is  not  material,  as  the  ownership  of  the  property  remained 
in  the  plaintiff.  1  Parsons  Cont.  148  ;  Smith  et  ah  v.  WaUon  et 
a/.  2  B.  &  C.  401.  That  the  parties  had  examined  their  accounts, 
and  arrived  at  a  result  that  was  adopted  by  the  auditor,  does  not 
affect  the  right  of  the  plaintiff  to  his  certificate. 

(7.  N.  Davenport  and  J.  L.  Martin^  for  the  defendant. 

This  motion  is  not  within  the  jurisdiction  of  this  court.  The 
statute  has  only  conferred  jurisdiction  over  this  subject  upon  the 
"  court  before  whom  such  action  shall  be  tried."  This  obviously 
means  the  court  before  which  the  fact%  are  tried ;  the  findings 
necessary  to  such  a  certificate,  involve  the  usual  elements  of  a 
trial  of  facts,  and  the  exercise  of  judicial  discretion  upon  those 
facts.  What  precedent  or  practice  can  be  found,  to  justify  bring- 
ing a  motion  addressed  to  the  discretion  of  the  county  court  upon 
the  facts  appearing  there,  to  this  court  for  revision  on  exceptions  ? 
In  re  Wheelock,  13  Vt.  375 ;  Mehoh  v.  Packard,  16  Vt.  147  ; 
Robinson  v.  Wilson^  22  Vt.  35. 

If  the  motion  is  properly  before  this  court,  then  we  say  that 
this  is  not  an  action  to  recover  money  or  other  property  held  in 
trust  or  in  a  fiduciary  capacity,  within  the  meaning  of  the  statute. 
It  is  the  ordinary  action  of  account,  to  settle  the  partnership  deal- 
ings of  these  parties.  The  parties  were  partners  ;  "  The  commu- 
nity of  profits,  is  the  criterion  whereby  to  acertain  if  a  contract 
be  really  one  of  partnership."  Smith  Mercant.  Law,  24  ;  Griffith 
et  al,  V.  Buffum  et  al.  22  Vt.  181 :  Brigham  v.  Dana,  29  Vt.  1 ; 
Chapman  et  al.  v.  Devereaux,  32  Vt.  616. 

K  a  partnership  subsisted,  the  money  received  was  as  much  the 
money  of  the  defendant  as  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  This  ca*se  comes  before  this  court  upon  ex- 
ception to  the  decision  of  the  county  court,  refusing  a  certificate 
that  the  cause  of  action  arose  from  the  wilful  and  malicious  act 
or  neglect  of  the  defendant,  &c.,  under  §  24  of  ch.  121,  of  the 
Gen.  Sts. 
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It  is  claimed  by  the  defendant,  that  the  determination  of  the 
court  below  is  final  on  this  question,  and  its  decision  cannot  be 
revised  on  exceptions  by  this  court. 

When  the  facts  in  the  case  are  of  such  a  character  as  to  bring  the 
case  within  the  provisions  of  said  24th  section,  it  is  made  the  duty 
of  the  court  to  grant  the  certificate  ;  the  court  has  no  discretion  in 
the  matter,  the  plaintifTis  entitled  to  it  as  a  legal  right.  When  the 
facts  are  spread  upon  the  record  by  the  findings  of  the  county 
court,  or  by  the  report  of  a  referee,  or  an  auditor  as  in  this  case, 
the  question  whether  or  not  such  facts  bring  the  case  within  the 
statute,  is  a  question  of  law,  and  the  decision  of  the  county  court 
thereon,  may  be  revised  on  exceptions  by  this  court. 

There  is  nothing  in  this  case  tending  to  show  that  the  failure  of 
the  defendant  to  pay  the  money,  was  occasioned  by  accident,  and 
without  the  fault  of  the  defendant,  so  as  to  bring  it  within  the 
exception  in  the  statute ;  and  we  cannot  assume,  therefore,  that 
the  county  court,  in  refusing  the  certificate,  acted  upon  any  such 
consideration. 

The  question  then  arises,  do  the  facts  found  by  the  auditor, 
bring  the  case  within  the  provision  of  the  statute,  so  as  to  entitle 
the  party,  as  a  matter  of  law,  to  the  certificate. 

It  appears  from  the  report  that  the  parties  entered  into  an 
agreement  that  the  plaintiff  would  procure  and  furnish  to  the  de- 
fendant, certain  articles  of  merchandize  from  time  to  time,  and 
the  defendant  was  to  sell  the  same  for  cash  or  short  credit,  to  per- 
sons of  undoubted  responsibility,  and  the  parties  were  to  share 
equally  in  profits  on  the  sales,  and  as  the  goods  were  sold  and 
money  collected,  it  was  to  be  paid  in  to  the  parties  of  whom  the 
plaintiff  purchased  the  goods.  This  we  think  constituted  the  par- 
ties copartners,  practically.  The  plaintiff  furnishing  the  capital 
and  the  defendant  performing  the  labor  of  the  business,  each 
having  an  interest  in  the  money ;  the  extent  of  that  interest  could 
only  be  determined  on  a  final  settlement  of  their  affairs.  Each 
was  directly  interested  in  the  success  of  the  business,  one  risking 
his  property  and  the  other  his  time.  Why  the  business  proved 
unsuccessful  does  not  appear.  It  does  appear  that  the  defend- 
ant's accounts  were  badly  kept,  and  on  the  final  adjustment  the 
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defendant  was  found  to  be  indebted  to  the  plaintiff.  From  what 
cause  the  deficiency  arose,  does  not  appear  ;  it  may  have  been  from 
bad  debts,  loss  of  property,  depreciation  in  value,  or  any  of  the 
many  causes  that  so  often  lead  to  like  results.  It  does  not  ap- 
pear that  the  defendant  received  any  money  from  the  sale  of  the 
goods  that  he  did  not  pay  over  as  agreed,  or  that  he  wrongfully 
appropriated  any  of  the  property  to  his  own  use,  or  that  he  di- 
verted or  misappropriated  it.  We  think  that  in  the  absence  of 
any  affirmative  finding  of  the  existence  of  any  such  facts,  the 
county  court  was  fully  justified  in  deciding  that  the  cause  of  ac- 
tion did  not  arise  from  the  wrongful  and  malicious  act  or  neglect 
of  the  defendant,  and  in  refusing  the  certificate. 
Judgment  affirmed. 


Edward  Walbridge  v.  James  H.  Walbridgb.* 

Cfrtiorari.     Practice,     Liability   of  Kindred  of  Poor   Perions 
for  their  Support.     Gen,  Sts,  ch,  20,  §  20. 

As  Ihe  iflming  of  a  writ  of  certiorari  la,  to  a  fpnaX  extent,  matter  of  disoretloOf  the  pra4>- 
tlee  Is,  to  hear  the  merlU  of  the  case  npon  the  petition  for  the  writ,  and,  praoticaUy,  de- 
cide the  whole  oaie  npon  the  granting  or  refusing  of  the  writ. 

Kindred  of  a  poor  person  who  haye  been  to  ezpense  for  the  relief  and  rapport  of  saoh 
person,  may  maintain  prooeodlngs  in  their  own  name,  under  §  20,  oh.  20,  of  the  Gen. 
Sts.,  to  hare  other  kindred  assessed  for  the  support  ef  such  person,  although  rooh  per- 
son never  tMoame  chargeable  to  any  town  to  the  extent  of  reeeiying  relief  and  support 
ftom  saoh  town,  but  would  hare  became  so  chargeable,  but  for  the  relief  and  support 
of  such  kindred. 

Petition  for  a  writ  of  certiorari.  The  petition  alleged  that 
the  defendant  preferred  his  complaint  to  the  June  term,  1872,  of 
the  county  court,  against  the  petitioner  and  one  Henry  S.  Wal- 
bridge, wherein  he  complained, 

"That  Stebbins  D.  Walbridge,  of  said  Bennington,  and  having 
his  legal  settlement  in  said  Bennington,  is  poor  and  unable  to  sup- 

*This  case  was  decided  at  the  February  term,  1873. 
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port  himself  by  reason  of  age  and  infirmity,  and  would  long  since 
have  been,  and  would  still  be,  chargeable  to  the  town  of  Benning- 
ton for  his  support,  had  not  the  said  James  H.  Walbridge,  com- 
plainant, supported,  and  did  he  not  still  support,  him  the  said 
Stebbius  D.  Walbridge  ;  and  that  Edward  Walbridge  and  Henry 
S.  Walbridge,  both  of  Bennington  aforesaid,  and  the  said  James 
H.  Walbridge,  complainiant,  are  the  sons  by  consanguinity  of  the 
said  Stebbins  D.  Walbridge,  and  are  of  sufficient  ability  to  sup- 
port the  said  Stebbins  D.  Walbridge,  and  the  said  Edward  Wal- 
bridge and  Henry  S.  Waldbridge  are  each  of  sufficient  ability  to 
bear  a  proportion  of  the  expense  of  his  support. 

"And  the  said  James  H.  WaU)ridge  further  complains,  that  he  has 
been  required  to  pay  for  the  support  of  the  said  Stebbins  D.  Wal- 
bridge, during  the  six  months  now  last  past,  as  necessary  expense 
for  his  support,  and  has  paid,  a  largo  sum  of  money,  to  wit, 
one  hundred  and  fifty  dollars,  and  ihe  said  Edward  Walbridge, 
and  Henry  S.  Walbridge,  though  requested,  neglect  and  refuse  to 
pay  their  respective  proportions  of  said  expense  so  incurred,  and  re- 
fuse to  pay  the  said  respective  proportions  of  future  necessary  ex- 
penses for  his  support.  Wherefore  the  said  James  H.  Walbridge 
prays  the  court  to  assess,  on  due  ^hearing,  and  apportion  upon 
said  sons,  to  wit,  Edward  Walbridge  and  Henry  S.  Walbridge, 
in  proportion  to  their  ability  respectively,  such  part  of  said 
expenses  already  incurred,  and  that  may  be  incurred  to  the  time 
of  the  assessment,  as  the  said  court  shall  judge  reasonable ;  and 
further,  that  said  court  may  further  assess  and  apportion  upon 
said  three  sons,  such  weekly  sums  as  the'said  court  shall  judge 
sufficient  for  the  future  support  of  the  said  Stebbins  D.  Walbridge, 
subsequent  to  the  time  of  said  first  mentioned  assessment,  to  be 
paid  quarter  yearly,  till  the  further  order  of  sai*i  court,  according 
to  the  statute  in  such  case  made  and  provided." 

The  petition  further  alleged,  that  the  petitioner  filed  a  motion  at 
said  term  to  dismiss  said  complaint,  for  that  it  was  not  alleged 
therein  that  the  said  Stebbins  D.  Walbridge  had  become  or  was 
chargeable  to  the  town  of  Bennington,  or  to  any  other  town ;  that 
the  court  overruled  said  motion,  and  continued  the  case  to  the 
December  term,  1872,  of  said  court,  to  which  the  petitioner  ex- 
cepted ;  that  at  said  last  mentioned  term,  the  petitioner  filed  a 
general  demurrer  to  said  complaint,  which  the  court  overruled,  and 
adjudged  the  complaint  sufficient,  to  which  the  petitioner  excepted ; 
that  thereupon  such  proceedings  were  had,  that  the  court  fonnd 
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and  placed  upon  the  record  the  following  facts,  and  made  the  fol- 
lowing adjudication : 

"  Stebbins  D.  Walbridge,  father  of  the  parties,  had,  before  the 
20th  of  November,  1871,  become  poor  and  chargeable  to  the  town 
of  Bennington,  and  James  H.  Walbridge  had  assumed  his  sup- 
port, and  prevented  him  from  becoming  a  charge  to  that  town,  and 
he  has  remained  so  poor  and  chargeable  ever  since,  and  been  sup- 
ported  by  the  said  James,  assisted  somewhat  in  that  behalf  by 
Henry  S.  Walbridge.     No  application  for  aid  in  his  or  their  be- 
half to  any  town,  was  shown ;  and  the  said  Stebbins  has  never 
been  a  charge  to,  or  supported  at  all  by,  said  town,  but  he  is 
likely  to  continue  so  chargeable.     Each  of  the  parties  has  since 
that  day  been  of  sufficient  ability  to  contribute  to  his  support,  and 
Henry  S.  Walbridge  has  contributed  as  much  in  that  behalf  as  is 
judged  reasonable,  and  Edward  Walbridge  has  not  contributed 
anything  in  that  behalf;  and  support  to  the  amount  of  sixty-hve 
dollars  would  have  been  a  reasonable  contribution    for  him  to 
have  made  for  that  purpose.     It  is  proper  that  he  should  continue 
to  live  with  James  H.  Walbridge,  and  reasonable  that  Edward 
Walbridge  should  contribute  the  weekly  sum  of  one  dollar  and 
twenty-five  cents,  and  Henry  S.  Walbridge  the  weekly  sum  of 
tventy-five  cents,  for  his  support ;  and  the  costs  of  this  proceed- 
ing having  been  occasioned  by  the  default  and  separate  defence  of 
Edward  Walbridge,  he  is  assessed  in  the  sum  of  sixty-five  dollars 
for  the  support  of  the  said   Stebbins,  from  said  20th  day  of  No- 
vember, hitherto,  and  the  weekly  sum  of  one  dollar  and  twenty- 
five  cents,  and  said  Henry  is  assessed  in  the  weekly  sum  of  twenty- 
five  cents,  to  be  paid  quarterly  for  the  future  support  of  the  said 
Stebbins,  and  judgment  for  the  petitioner  is  entered  accordingly, 
and  for  his  costs  against  Edward  Walbridge  " ;  to  which  decision 
the  petitioner  excepted  ;  and  exceptions  were  allowed,  fro  forma. 

A.  B.   Chardner  and   C.  N.  Davenport^  for  the  petitioner. 

The  motion  to  dismiss  and  the  d(*murrer  stand  upon  the  same 
ground.  The  county  court  erred,  both  in  denying  the  motion, 
and  overruling  the  demurrer.  There  is  no  allegation  in  the  com- 
plaint that  Stebbins  D.  Walbridge  had  '^  become  chargeable  to  any 
town."  The  averment  is,  "poor  and  unable  to  support  himself  by 
reason  of  age  and  infirmity,  and  would  long  since  have  been,  and 
would  still  be,  chargeable  to  tiie  town  of  Bennington  for  his  sup- 
port," had  not  the  complainant  supported  him,  &c.     To  confer 


62(r  BENNINGTON  COUNTY, 


Walbridge  v.  Walbridge. 


jurisdiction  upon  the  court,  it  must  appear  that  the  poor  person  is 
chargeable  to  some  town  in  this  state  as  a  pauper.  There  is  no 
common  law  obligation  upon  a  child  to  support  an  infirm  or 
indigent  parent.  The  legal  obligation  so  to  do,  is  purely  statu- 
tory. The  purpose  of  the  statute  is  not  to  enforce  a  moral  duty, 
but,  in  the  language  of  Chancellor  Kent,  ''This  feeble  and  scanty 
statute  provision,  was  intended  for  the  indemnity  of  the  public 
against  the  maintenance  of  paupers."  2  Kent  Com.  191 ;  Reeve 
Dom.  Rel.  285 ;  Edwards  v.  Davis^  16  Johns.  281 ;  Weathersfteld 
V.  Montague^  3  Conn.  507.  The  first  statute  provision  ever  enacted 
upon  this  subject  in  England,  is  the  statute  43  Eliz.  c.  2,  which 
enacts :  ''The  father  and  grandfather,  mother  and  grandmother, 
and  children  of  every  poor,  old,  blind,  lame,  and  impotent  or  other 
poor  person  not  able  to  work,  being  of  sufficient  ability,  shall,  at 
their  own  charges,  relieve  and  maintain  every  such  poor  person, 
in  that  manner  and  according  to  that  rate,  as  by  the  justices  of 
that  county  where  such  sufficient  persons  dwell,  in  their  sessions, 
shall  be  assessed,  on  pain  of  20  shillings  a  month."  8  Burn's 
Just.  429.  A  further  statute  providing  for  the  case  of  abscond- 
ing parents  and  husbands,  was  passed  in  the  6  Geo.  I.  c.  8,  s.  3 — 
Burn's  Just.  483,  434.  The  statute  of  43  Eliz  was,  in  sub- 
stance, re-enacted  in  Vermont  in  1797.  Slade's  Sts.,  ch.  47,  §9. 
The  material  part  of  this  section,  for  our  present  purpose,  is — ^'not 
able  to  support  and  maintain  him  or  hffrselfy  and  becoming  charge- 
able to  any  town  or  place  in  this  state.^^  Not  a  case  can  be  found  in 
England  where  the  statutes  above  cited,  have  ever  been  used  for 
any  other  purpose  than  the  relief  of  the  parish  to  which  the  poor 
person  is  chargeable.  Parish  of  St.  Andrews  v.  MendeXy  1  Ld. 
Raym.  699';  3  Burn's  Just.  433  ;  1  Bl.  Com.  448 ;  Cooper  v. 
Martin^  4  East  76  ;  Stable  v.  Dix/m^  6  East,  168 ;  Our  present 
statute  provisions  first  appear  in  their  present  form  in  the  revision 
of  1840.  The  idea  of  indemnity  to  the  town,  is  quite  as  promi- 
nent as  in  the  act  of  1797.  The  obvious  meaning  of  the  phrase, 
"any poor  person  who  shall  become  chargeable  to  any  town"  is, 
actually  chargeable  to,  and  supported  by,  a  town  as  a  pauper.  So 
too,  the  word  pauper^  as  used  in  §  2C  of  our  statute,  has  had  a 
well  understood  legal  significsitioa  fo^  qfioro  than  200  years.    Its 


FEBRUARY  TERM,  1874.  621 


Walbrldse  v.  Walbridge. 


literal  meaning  is,  a  poor  person.  Its  legal  meaning  is,  a  poor 
person  who  is  a  burden  and  charge  upon  a  parish  or  totvn  ;  Jacob 
Law  Diet.  193 ;  Bouv.  Law  Diet.  320 ;  Hardwick  v.  Pawlet,  36  Vt. 
323. 

If  the  court  below  had  decided  that  this  poor  man  was  ^4ikely 
to  become  chargeable,"  such  a  decision  would  not  be  error.  But 
the  court  overlooked  the  distinction,  which  is  well  defined,  be- 
tween the  cases  where  the  poor  person  is  "actually  chargeable," 
and^'likely  to  become  chargeable."  The  cases  which  have  arisen 
under  the  4th  section  of  chapter  20,  illustrate  the  distinction. 
Corinth  v.  Bradford^  2  Aik,  120  ;  Lo^idonderry  v.  Acton^  3  Vt. 
122  ;  Ludlow  v.  Weather sfieldy  18  Vt.  39  ;  Chelsea  v.  Brookfieldy 
27  Vt.  587  ;  Dover  v.  McMurphy,  4  N.  H.,  168. 

We  have  been  unable  to  find  anything  in  the  Vermont  cases 
upon  this  subject,  to  support  the  idea  that  the  instrumentalities 
afibrded  by  the  statute,  can  be  used  until  the  poor  person  actually 
becomes  chargeable  as  a  pauper.  Until  that  happens,  the  law 
leaves  this  duty  to  the  promptings  of  parental  and  filial  a£fection. 
Bloamfield  v.  French,  17  Vt.  79  ;  Berlin  v.  Morristown,  20  Vt. 
574  ;  Woodstock  v.  ffartland,  21  Vt.  563  ;  Brattleboro  v.  Strat- 
tony  24  Vt.  306.  Nor  can  the  decision  of  the  county  court  be 
sustained  upon  the  ground  that  the  statute  has  imposed  a  duty 
upon  these  sons,  and  one  having  discharged  it,  a  right  to  be  re- 
imbursed exists  in  hi^  favor  against  the  others  Ic  is  not  true  that 
he  has  discharged  a  statute  duty.  He  has  simply  discharged  a 
moral  duty  due  from  a  child  to  his  parent.  The  statute  creates 
no  duty,  until  the  parent  has  "  become  chargeable  as  a  pauper." 

There  is  a  class  of  cases  where  the  attempt  has  been  made  to 
charge  kindred  liable  to  support  paupers,  in  assumpsit  for  supplies 
furnished,  upon  the  ground  of  this  statutory  duty  or  liability,  as  it 
is  termed.  Some  of  the  cases  had  also  the  element  of  an  express 
promise  to  pay,  after  the  supplies  were  furnished.  The  express 
promise  was  uniformly  held  void  for  want  of  consideration,  and 
the  statute  liability  held  of  no  avail,  because  the  supplies  were  fur- 
nished to  persons  who  were  not,  in  a  legal  sense,  paupers. 
Edwards  v.  Davis,  supra;  Cook  v.  Bradley,  7  Conn.  67  ;  Leb- 
anon  v.  Griffin,  45  N.'H.  588  ;    Mills  v.  Wyman^  3  Pick.  207  ; 
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Loomis  V.  Newhall^  15  Pick.  159.  There  is  another  class  of  cases 
where  attempts  have  been  made  by  towns,  to  recover  of  the  person 
himself,  when  afterwards  he  became  of  sufficient  ability,  for  sup- 
port furnished  when  chargeable  as  a  pauper.  These  actions  have 
uniformly  failed.  Selectmen  of  Bennington  v.  McOennes,  1  D. 
Chip.  44  ;     Charlestown  v.  Hubbard^  9  N.  H.  195. 

The  defendant's  counsel  will  probably  rely  upon  the  authority 
of  a  passage  in  Reeve  Dom.  Rel.  286,  and  the  case  of  JButchin^  v. 
Thompson  J  10  Cush.  238.    Reeve,  in  discoursing  upon  this  subject, 
says  :  "So  too  where  one  child  among  several,  supports  his  pauper 
parents,  without  application  to  the  court  for  an  assessment,  he  may 
maintain  an  action  against   each  of  his  brothers  or  sisters  who 
refuse  to  bear  their  portion  of  the  support."     What  he  thus  says, 
is  evidently  his  view  of  a  construction  of  which  the  Connecticut 
statute  is  susceptible.     He  cites  no  authority,  and  none  exists  in 
that  state.     So  far  as  we  have  examined,  the  Connecticut  cases  are 
in  harmony  with  what  we  claim  is  the  law  of  this  case.      In 
Weathersfield   v.    Montague^  supra,   Ch.    J.  Hosmer  says:   "A 
child  is  under  no  common  law  liability  to  support  his  parent. 
Undoubtedly,  ho  is  under  a  moral  obligation  to  do  it ;    but  it  is  a 
duty  of  imperfect  obligation.      And  the  legal  right  to  demand 
maintenance  from  a  child  by  a  parent,  as  well  as  the  legal  remedy 
to  enforce  it,  depends  exclusively  on  the  statute."      Newton  v. 
Danburg,  3  Conn.  553  ;     Cook  v.  Bradley^  7  Conn.  57  ;      Stone 
v.  Stone ^  32  Conn.   142      The  provisions  of    the  Connecticut 
statute  are  materially  different  from  ours.     There   is   nothing  in 
the  language  of  *  their  statute,  which  implies  that  a  poor  person 
must  be   actually   chargeable  to  a  town   as  a  pauper,  before 
the  court  can  take  jurisdiction  to  compel  contribution,     ffutchins 
V.  Thompson  would  be  an  authority  against  us,    if  our  statute 
was   like  that  of  Massachusetts.      Their  statute  applies  to  the 
*'kindred  of  poor  persons"  generally ;  ours,  to  "the  kindred  of 
any  poor  person  who  shall  become  chargeable  to  any  town." 

This  being  a  sessions  proceeding,  the  proper  remedy  to  correct 
the  errors  of  the  court  below,  is,  by  writ  of  certiorari  or  mandamus. 
Rockingham  and  Grafton  v.  Westminster^  24  Vt.  288  ;  Rand  et 
als.   V.   Tovmsend^  26  Vt.  670  ;     Woodstock  v.   Gallup,   28  Vt. 
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587;    Hutchinson  et  aL  v.   Chester^    33  Vt.  410;    Powfret  v. 
Hartfordy  42  Vt.  134  ;    Tyler  v.  Beacher  et  aL  44  Vt.  648. 

W.  S.  Southworthy  for  the  defendant. 

The  writ  prayed  for  is  not  granted  of  course,  even  where  there 
has  been  some  error.  The  writ  is  issued  only  where  substantial 
wrong  or  injustice  has  been  done  to  the  petitioner  in  the  court 
below.  Royaltoji  v.  Fox  et  aL  5  Vt.  458  ;  Myers  et  aL  v.  Pow- 
nal,  16  Vt.  415  ;  West  River  Bridge  Co,  v.  Bix  et  aL  16  Vt.  446  ; 
Paine  v.  Leicester,  22  Vt.  44;  Porn  fret  v.  Hartford,  42  Vt.  134. 

The  overruling  of  the  motion  to  dismiss,  and  the  final  decision 
and  the  order  thereon,  were  correct,  and  worked  no  wrong  or 
injustice  to  the  petitioner.  The  facts  stated  in  the  complaint,  that 
the  father  was  poor  and  unable  to. support  himself  by  reason  of  ago 
and  infirmity,  and  would  have  been  chargeable,  &c.,  had  not  the  de- 
fendant supported,  and  did  he  not  still  support  him,  were  sufficient, 
if  proved,  to  create  an  obligation  on  the  petitioner  to  contribute, 
if  of  sufficient  ability.  These  facts,  substantially,  were  found  by 
the  county  court,  and  that  the  petitioner  was  of  sufficient  ability. 

The  construction  given  by  that  court  to  §  19,  ch.  20,  Gen.  Sts., 
is  correct.  The  ordinary  meaning  of  the  word  chargeable,  when 
applied  to  the  burden  or  imposition,  is,  may  be  charged.  Such  is 
its  meaning  in  that  section.  It  is  conceded  that  the  word  as  used 
in  §4,  ch.  20,  has  a  more  technical  meaning,  and  is  equivalent  to 
charged,  or  a  charge.  But  it  is  used  in  its  ordinary  sense  in  other 
sections  in  this  chapter,  as  in  §  26,  and  probably  in  §§  29  and  43. 
The  statute  is  designed  to  place  the  burden  of  support  upon  the 
kindred  if  of  sufficient  ability.  If  the  town  is  compelled  to  ren- 
der aid,  it  is  to  be  indemnified,  and  the  statute  gives  the  remedy. 
If,  instead  of  the  town,  one  of  the  kindred  gives  the  support,  the 
others,  if  of  sufficient  ability,  must  contribute,  and  the  same  stat- 
ute gives  him  his  remedy.  The  word  pauper,  used  in  §  19,  does 
not  indicate  that  the  word  chargeable  is  used  in  the  technical 
sense.  It  is  not  itself  so  used.  Hutchins  v.  Thompson,  10 
Cush.  238. 

The  opinion  of  the  court  was  delivered  by 
Peck,  J.     This  is  a  petition  for  a  writ  of  certiorari  to  be  issued 
for  the  purpose  of  quashing  the  proceedings  of  the  county  court, 
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in  which  that  court,  on  petition  of  James  H.  Walbridge  against 
Edward  Walbridge  and  Henry  S.  Walbridge,  apportioned  between 
the  three,  being  brothers,  the  sum  each  should  contribute  to  the 
support  of  their  father,  Stebbins  D.  Walbridge,  under  the  statute 
on  this  subject.  As  the  issuing  of  a  writ  of  certiorari  is,  to  a 
great  extent,  matter  of  discretion,  the  practice  is  to  hear  the  merits 
of  the  case  upon  the  petition  for  the  writ,  and  practically  decide 
the  whole  case  upon  the  granting  or  refusing  of  the  writ. 

The  objection  which  the  petitioner  urges  against  the  judg- 
ment and  order  of  the  county  court  sought  to  be  quashed,  is, 
that  it  was  not  alleged  and  proved  in  that  proceeding,  that  the 
town  had  actually  incurred  any  expeose  for  the  support  of  the 
father  of  the  parties.  It  is  insisted  on  the  part  of  the  applicant 
for  this  writ,  that  no  order  can  be  made  in  any  case  upon  any  of 
the  kindred,  apportioning  the  amount  each  shall  pay  toward  such 
support,  either  past  or  future,  either  on  petition  of  the  town  or  of 
any  of  the  kindred,  till  the  town  has  actually  expended  something 
for  such  support.  The  statute,  among  other  things,  imposes  the 
duty  upon  every  town,  to  "  relieve  and  suppart  all  poor  and  indi- 
gent persons  lawfully  settled  therein,  whenever  they  shall  stand  in 
need  thereof."  Gen.  Sts.  ch.  20,  §  I.  Section  19  of  the  same 
chapter  provides  that  "  the  kindred  of  any  poor  person,  who  shall 
become  chargable  to  any  town,  in  the  line  or  degree  of  father  or 
grandfather,  mother  or  grandmother,  children  or  grandchildren, 
by  consanguinity,  living  within  this  state,  and  of  sufficient  ability, 
shall  be  bound  to  support  such  pauper  in  proportion  to  their  re- 
spective ability."  Section  20  of  the  same  chapter,  giving  the 
remedy,  provides  that  the  county  court  in  the  county  where  any 
one  of  such  kindred  to  be  charged  shall  Reside,  upon  complaint  by 
'any  town  or  by  any  kindred  who  shall  have  been  at  any  expense 
for  the  relief  and  support  of  such  pauper,  may,  on  due  hearing, 
either  upon  the  appearance  or  default  of  the  kindred  supposed  to 
be  chargeable,  assess  and  apportion  upon  such  of  the  kindred  as 
they  shall  find  of  sufficient  ability,  and  in  proportion  thereto, 
such  sum  as  they  shall  judge  reasonable  for  or  towards  the  sup- 
port of  the  pauper,"  &c.  The  argument  of  the  petitioner  for  this 
writ  of  certiorari,  is,  that  the  liability  and  remedy  given  by  §  19 
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and  §  20,  do  not  attach  so  as  to  give  the  right  of  any  of  such  kin- 
dred to  maintain  the  complaint  given  by  §  20,  against  the  others,  till 
such  "'  poor  person"  has  become  chargeable  to  the  town ;  and  that 
the  word  chargeable  in  §  19,  imports  that  the  "  poor  person"  has 
become  charged  upon  the  town  by  the  town's  having  actually  in- 
curred expense  for  his  support.     It  is  true,  that  in  proceedings 
nnder  the  provision  of  the  statute  authorizing  towns  to  remove  a 
person  who  *'  has  or  is  likely  to  become  chargeable  to  such  town," 
a  distinction  in  form  has  been  made  in  the  finding  of  the  justices, 
between  chargeable  and  likely  to  become  chargeable  ;  a  distinction, 
however,  wholly  immaterial  to  the  right  of  the  town  to  procure 
an  order  of  removal.     The  word  chargeable^  in  its  ordinary  accep- 
tation as  applicable  to  the  imposition  of  a  duty  or  burden,  signi- 
fies, capable  of  being  charged,  subject  to  be  charged,  or  liable  to 
be  charged,  or  proper  to  be  charged,  or  legally  liable  to  be 
charged.     In  this  sense  the  word  chargeable  is  used  in  §  19,  cre- 
ating the  duty  on  the  kindred  therein  named  to  support  such 
'^  poor  person^^^  or  ''  such  pauper ^^^  in  proportion  to  their  respective 
ability.     The  word  chargeable,  in  §  20,  prescribing  the  mode  of 
enforcing  this  duty  upon  the  kindred,  is  used  in  this  sense,  giving 
the  right  to  proceed  against  "  the  kindred  supposed  to  be  chargea- 
ble" that  is,  such  as  arc  supjwsed  to  be  of  the  requisite  degree 
of  kindred,  and  of  sufficient  pecuniary  ability  to  be  legally  liable 
to  be  charged  with  such  support  in  whole  or  in  part.    The  word  pau- 
per ^  used  at  the  close  of  §1 9,  does  not  necessarily  imply  a  person  who 
has  actually  received  support  from  the  town,  as  the  word  in  this 
chapter  is  used  indiscriminately  to  designate  poor  and  indigent 
persons  standing  in  need  of  lelief,  and  poor  persons  likely  to 
become  chargeable,  as  well  as  such  poor  persons  as  have  actually 
received  support  from  the  town.     It  is  in  this  common  and  ordi- 
nary sense  of  the  word  chargeable^  that  the  county  court  uses  it 
in  their  finding  of  the  facts  in  the  original  proceeding  sought  to 
be  quashed.     In  this  sense,  that  finding  of  the  county  court  is  free 
from  that  **  co7ifusion  of  ideas"  attributed  to  it  by  the  criticism 
of  counsel.     When  the  father  of  these  brothers  became  poor  and 
in  need  of  relief,  and  in  such  a  state  of  destitution  that  the  town 
should  and  would  have  relieved  him,  but  for  the  act  of  his  son 
80 
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James  H.,  in  affording  the  relief,  James  H.  had  the  right  to  ren- 
der the  necessary  aid,  and  resort  to  the  statutory  remedy  to  com- 
pel contribution.  It  was  not  necessary  for  him  to  go  through 
with  the  useless  and  humiliating  ceremony  of  refusing  his  father 
food  and  shelter,  and  compel  him  to  receive  support  at  the  hands 
of  the  town,  and  then  compensate  the  town  thei*efor,  in  order  to 
entitle  himself  to  this  remedy.  It  is  to  be  noticed  that  our  statute 
does  not  give  the  remedy  exclusively  to  the  town,  but  to  the  town 
or  to  ^^  any  kindred  who  shall  have  been  at  any  expense  for  the 
relief  and  support  of  such  pauper."  To  enable  one  of  the  kin- 
dred to  maintain  the  complaint,  it  is  not  necessary  for  the  town  and 
such  kindred  both  to  have  actually  incurred  expense  for  such  relief 
and  support.  This  view  of  the  case  upon  the  facts  found  by  the 
county  court,  substantially  disposes  also  of  the  objections  to  the 
original  complaint,  raised  by  the  motion  to  dismiss  and  the  de- 
murrer to  the  complaint.  The  complaint  is  sufficient  to  sustain 
the  judgment,  although  the  ground  of  the  relief  sought  is  not  set 
forth  therein  as  specifically  and  accurately  as  in  the  finding  of  the 
court  on  trial.  But  even  if  the  complaint  and  proceedings  under 
it  arc  open  to  the  objection  made,  the  objection  is  of  a  purely 
technical  character,  for  which  this  court  would  not  quash  the 
order  of  the  county  court,  when  upon  the  whole  record  it  appears 
that  justice  has  been  done  in  enforcing  a  legal  obligation  substan- 
tially according  to  law.  The  writ  of  certiorari  is  therefore  denied, 
and  the  petition  dismissed  with  costs. 
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The  writ  of  mandamua  will  not  b«  Isiaed  to  oompel  the  performAnoe  of  a  mere  eerviee. 
Thus,  where  a  leglalative  oommlttee  appointed  under  a  Joint  retolntlon  to  Inquire, 
amonjf  other  thlnjcs,  whether  money  had  at  any  time  been  paid  by  certain  parties  to 
any  member  of  the  leeislature  for  the  purpose  of  InflnenclnK  legislation,  with  power  to 
send  for  persona  and  papers,  but  without  authority  oonferred  by  the  resolution  to  em- 
ploy a  elerk,— employed  a  stenographer  to  take  down  the  testimony  given  before  the 
eommittee,  the  oourt  relbsed  to  issue  a  writ  of  wumdamue  to  oompel  the  stenographer  to 
ftimisb  the  committee  a  transcript  of  his  minutes,  that  it  might  be  made  a  part  of 
their  report. 

Petition  for  mandamus.    The  case  is  fully  stated  in  the  opin- 
ion. 
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C.  N".  Davenport^  for  the  relators. 

The  joint  resolution  authorizes  by  necessary  implication,  the 
committee  to  employ  a  clerk  and  stenographer.  The  direction  to 
"  investigate  fully  all  and  singular  the  matters  above  referred  to," 
the  power  "  to  send  for  persons  and  papers  and  to  employ  counsel 
to  prosecute  the  investigation  to  its  fullest  extent,"  necessarily 
confers  the  power  to  make  use  of  the  usual  means  and  methods  to 
carry  out  the  purpose  of  their  appointment.  I  do  not  deem  the 
question  at  all  important,  whether  the  committee  had  power  to 
employ  the  defendant  at  the  expense  of  the  state.  It  is  none  of 
his  business,  and  it  docs  not  lie  in  his  mouth  to  make  the  objec- 
tion. The  committee  did  employ  him,  he  accepted  the  employ- 
•  ment,  and  agreed  to  discharge  its  duties,  and  entered  upon  the 
work.  Without  que  tion  or  objection,  he  took  all  the  testimony 
as  their  clerk,  their  servant,  their  stenographer.  This  teitimony 
when  taken  belonged  to  the  committee.  It  was  a  part  of  their 
work  as  public  servants.  This  court  has  power  to  compel  the 
committee  to  discharge  their  duty,  and  it  has  a  like  power  over 
the  defendant. 

The  writ  of  mandamus  is  a  high  prerogative  writ  of  a  most  ex- 
tensively remedial  nature,  and  '^  issues  in  all  cases  where  the  party 
hath  a  right  to  have  anything  done,  and  hath  no  other  specific 
means  of  compelling  its  performance."  Though  often  addressed 
to  inferior  courts,  it  is  by  no  means  confined  to  judicial  matters. 
Any  person,  corporation,  or  court  which  neglects  any  legal  duty, 
may  by  this  writ,  be  compelled  to  do  it.  3  Bl.  Com.  110  ;  1  Chit. 
Pr.  789-804;  Kendall  v.  United  States,  12  Pet.  524,  613; 
Richards  et  aL  v.  Wheeler,  2  Aik.  369  ;  In  re  White  River  BayJcy 
23  Vt.  478 ;  Walter  v.  Belding  et  al.  24  Vt.  658  ;  Kidder  v. 
Morse,  26  Vt.  74 ;  Woodstock  v  Gallup,  28  Vt.  587  ;  Orange  v. 
Bill  et  al  29  Vt.  442 ;  Hall  v.  Selectmen,  39  N.  H.  517  ;  People 
v.  Brooklyn,  1  Wend.  318  ;  Marbury  v.  Madison,  1  Pet.  Cond. 
278.  This  court  ha^  all  the  power  of  the  court  of  King's  Bench 
of  England,  and  may  issue  this  writ  whenever  it  appears  to  be  nec- 
essary "  to  the  furtherance  of  justice  and  the  regular  execution 
of  the  laws."  Gen.  Sts.  ch.  30,  §  11. 
'  The  duties  devolving  upon  the  relators  as  a  committee  acting 
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under  the  authority  of  the  general  assembly,  are  of  a  public  char- 
acter, and  in  the  faithful  discharge  of  those  duties,  the  public 
have  an  interest.  The  subject-matter  of  that  investigation  con- 
cerns the  highest  interests  of  every  citizen.  People  v.  Throop^ 
12  Wend.  183  ;  12  Pet.  542  ;  Marburg  v.  MadUon,  supra  ;  Tay- 
lor V.  Henry,  2  Pick.  397. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  a  petition  for  a  writ  of  mandamus.  The  re- 
lators are  a  committee  from  the  senate  and  house  of  representa- 
tives of  1872,  appointed  under,  and  deriving  their  authority  from, 
the  following  joint  resolution  :  ^'  Resolved^  That  a  committee  of 
three  senators  and  three  members  of  the  house  be  appointed  re- 
spectively by  the  president  of  the  senate  and  by  the  speaker  of  the 
house,  to  inquire  whether  or  not  it  is  true  that  in  A.  D.  1869,  or 
at  any  time  before  or  since  that  time,  money  was  paid  directly  or 
indirectly  by  any  trustee,  manager,  receiver,  oflScer,  or  agent  of 
any  railroad  or  railroad  company  in  this  state,  to  any  member  of 
either  house  of  the  legislature  for  the  purpose  of  iufluencing  legis- 
lation ;  whether  or  not  it  is  true,  that  under  any  power  derived 
from  either  branch  of  the  government  of  this  state,  any  person 
connected  with  the  aforesaid  railroads  or  companies,  has  practiced 
frauds  or  peculations ;  and  finally,  to  investigate  fully,  all  and  sin- 
gular the  matters  above  referred  to  ;  and  said  committee  to^  have 
power  to  send  for  persons  and  papers  and  to  employ  counsel  to 
prosecute  the  investigation  to  its  fullest  extent,  and  to  make  re- 
port to  the  present  session  of  the  legislature ;  also  to  inquire 
whether  any  member  or  officer  of  either  house  of  this  general  as- 
sembly has  written,  or  aided  in  procuring  to  be  published,  the 
ai-ticles  in  the  Boston  Traveller,  touching  any  measures  now  pend- 
ing before  the  legislature  ;  also,  whether  any  member  or  officer 
of  either  house  of  the  geueral  assembly  are  in  the  pay  and  em- 
ployment of  any  individuals  opposed  to  the  passage  of  any  such 
pending  measures."  By  a  subsequent  resolution,  the  committee 
were  authorized  to  pursue  their  investigations  after  the  adjourn- 
ment of  the  general  assembly,  and  make  report  to  the  governor 
on  or  before  July  1, 1873, 
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Id  pursuing  their  investigations,  the  committee  employed  the 
defendant  to  take  and  report  the  testimony  that  should  be  pro- 
duced before  them.     The  defendant  entered  upon  the  employment, 
took  the  testimony,  has  transcribed  some  of  it,  and  has  failkl  to 
transcribe  the  residue.     It  is  unnecessary  to  inquire  whether  the 
resolution  conferred  upon  the  committee  the  power  to  employ  the 
defendant  in  that  capacity.     It  is  sufficient  that  it  did  not  create 
the  office  of  reporter  for  the  committee,  and  appoint,  or  empower 
the  committee  to  appoint,  the  defendant  or  any  other  person  to 
that  office.     In  taking  and  reporting  the  testimony,  the  defendant 
was  not  discharging  the  duties  of  any  public  office.     He  was  act- 
ing as  the  mere  servant  of  the  committee,  as  it  were,  their  hands 
to  take  down  the  words  as  they  fell  from  the  lips  of  the  witnesses, 
in  short  hand,  and  afterward  to  transcribe  his  characters  into  writ- 
ten language.     In  the  petition,  the  relators  say,  "  They  employed, 
by  their  chairman,  Henry  Oviatt,  of  Montpelier,  in  the  county 
of  Washington,  to  act  as^  clerk  and  stenographer,  and  as  such,  to 
take  full  and  accurate  notes  of  the  testimony  introduced  and  given 
before  them,  and  said  Henry  Oviatt  accepted  the  office,  duty,  and 
trust  of  clerk  and  stenographer  for  said  committee."     The  com- 
mittee could  have  discharged  the  defendant  from  their  employ- 
ment at  any  time,  and  he  could  have  withdrawn  from  such  em- 
ployment at  any  time.     He  held  no  office,  the  duties  of  which  he 
could  compel  the  committee  to  allow  him  to  discharge  ;  nor  could 
he  be  compelled,  longer  than  he  chose,  to  discharge  such  duties. 
While  acting  as  clerk  and  stenographer  for  the  committee,  he  was 
performing  a  service,  dischar^^ing  the  duties  of  an  employment, 
duties  imposed  by  contract,  and  nothing  more.     From  the  affida- 
vits read  on  the  hearing,  which  are  to  be  taken  as  true,  inas- 
much as  the  defendant  allowed  the  petition  to  be  defaulted,  it 
appears  that  the  defendant  discharged  the  duties  of  his  employ- 
ment to  the  acceptance  of  the  committee,  so  far  as  to  take  iu  full, 
stenographically,  all  the  testimony  introduced,  and  to  transcribe 
a  considerable  portion  of  it.     He  has  not  absolutely  refused  to 
make  a  transcript  of  the  residue  of  the  testimony  and  deliver  it 
to  the  committee.     By  what  appear  to  be  false  promises,  evasions, 
groundless  excuses,  if  not  wilful  falsehoods,  he  seeo^s  to  have 
done  worse  than  to  absolutely  refuse. 
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No  court  would  hesitate  to  command  him  to  discharge  his  duty, 
and  redeem,  at  least,  one  of  his  many  promises,  if  he  stood  in  a 
position  which  gave  to  the  court  the  legal  power  to  command  and 
to  enforce  its  commands.   The  relators  ask  this  court  to  command 
him  to  transcribe  and  deliver  to  them  the  balance  of  the  testimony 
taken.    Can  this  court  legally  issue  such  command  ?    By  Gen. 
Sts.,  ch.  30,  §  11,  this  court  is  clothed  with  the  pcwer  to  issue  a 
^irrit  of  mandamus  ''  to  the  furtherance  of  justice  and  the  regular 
execution   of  the  laws."     This  confers  upon*  this  court  all  the 
power  to  issue  such  a  writ  that  was  exercised  by  the  court  of 
Eling's  Bench.  ^' A  mandamus  is  a  writ  commanding  tiie  execution 
of  an  act  where  otherwise  justice  would  be  obstructed,  or  the 
kings  charter  neglected,  issuing  regularly  only  in  cases  relating 
to  the  public  and  the  government,  and  is  therefore  termed  a  preroga- 
tive writ,  being  grantable  only  where  the  public  justice  of  the 
nation  is  concerned."     Bac.  Ab.  Mandamus.    The  same  author 
cites  a  number  of  cases  in  which  the  court  of  King^s  Bench  re- 
fused to  issue  the  writ  to  compel  the  performance  of  a  service. 
From  a  careful  investigation  of  all  the  cases  to  which  I  have  had 
access,  I  have  not  been  able  to  find  one  in  which  the  writ  has  been 
issued  to  compel  the  performance  of  a  mere  service.     While  it  is 
of  a  highly  remedial  nature,  '^to  the  furtherance  of  justice  and  the 
regular  execution  of  the  laws,"  courts  having  jurisdiction  of  the 
writ,  can  use  it  only  to  compel  the  discharge  of  duties  imposed  by 
lawj  as  distinguished  from  duties  imposed  by  contract  merely.  The 
duty  of  the  defendant  was  created  by  his  contract  with  the  com- 
mittee.    It  is  a  duty  he  owes  to  the  committee  as  their  servant, 
and  not  one  he  owes  to  them  by  reason  of  any  office  which  he  holds, 
or  from  having  it  imposed  upon  him  by  law.  He  is  under  no  obliga- 
tion to  discharge  the  duty  because  he  owes  it  to  the  public,  and 
the  committee  have  the  right  to  have  the  duty  discharged,  because 
they  have  a  special  interest  in  its  discharge  as  a  public  duty.     It 
is  true  that  his  failure  to  discharge  his  contract  duty  to  them, 
hinders  them  in  the  discharge  of  their  public  duty  as  a  committee 
of  investigation,  but  that  does  not  render  his  any  more  a  public 
duty.     It  simply  shows  that  the  committee  were  very  unfortunate 
in  the  choice  of  a  servant.     Suppose  that  the  defendant,  after 
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having  contracted  to  act  as  clerk  and  stenographer  for  the  com- 
mittee, but  before  entering  upon  the  work,  had  refused  to  act  in 
that  capacity,  would  any  one  claim  that  this  court  could  compel 
him  to  perform  those  services  by  the  writ  of  maiidaviuf  ?     We 
think  not.     No  more  can  it  legally  issue  the  writ  to  compel  him 
to  perform  what  remains  unperformed  of  those  services.  ''A  man- 
damns  lies  to  deliver  up  the  ensigns  of  an  office,  or  the  papers  or 
records  of  a  public  nature  to  a  successor ;  as  a  mandamvs  to  de- 
liver the  mace  and"  other  ensigns  of  mayoralty  to  the  succeeding 
mayor,  or  to  an  ex-town  clerk  to  deliver   to  his  successor  the 
several  books  which  belong  to  the  office."     Bac.  Ab.    Manda- 
mus ;     Walter  v.    Belden^  24  Vt.   658.      The   committee   have 
attempted  to  make  the  testimony  a  part  of  their  report.     It  is 
somewhat  difficult  to  comprehend  how  that  can  be  a  part  of  their 
report  which  they  never  have  had  in  their  possession  to  deliver  to 
the  governor.     Their  report,  when  made,  will  be  of  a  public  na- 
ture, and  treat  of  matters  which  pertain  to  the  public  welfare. 
If  the  report  had  been  completed,  and  he  was  detaining  it  from 
them,  authorities  are  not  wanting  to  show  that  he  could  be  com- 
pelled by  mandamus  to  deliver  it  to  the  relators.     If  the  respond- 
ent had  taken  the  testimony  in  the  discharge  of  a  public  duty, 
doubtless  the  court  could  compel  him  to  transcribe  his  stenographic 
characters  into  written  language,  and  to  deliver  the  transcript  to 
the  committee.     His  stenographic  report  of  the  testimony  is  his 
own  private  property,  and  though  taken  to  be  transcribed  for  the 
committee,  is  not  claimed  to  belong  to  the  committee.     He  does 
what  is  tantan)Ount  to  a  refusal  to  transcribe  his  stenographic 
notes,  and  to  deliver  the  transcript  to  the  committee.     This  is  only 
the  refusal  to  discharge  the  duty  which  he  agreed  to  perform  by 
his  contract  with  the  committee.     He  has  no  part  of  their  report 
in  his  possession.     They  ask  to  have  him  compelled  to  transcribe 
his  minutes  and  deliver  them  the  transcript,  that  they  may  make 
the  transcript  a  part  of  their  report.     It  is  not  the  delivery  of  a 
part  of  their  report,  but  the  performance  of  his  contract  duty, 
which  they  ask  this  court  to  compel.     We  have  not  been  able  to 
find  any  adjudged  case,  or  principle  of  law,  which  will  authorize 
the  issuing  of  the  writ.     Its  issue  in  effect  would  be  a  compelling 
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of  the  specific  performance  of  a  personal  contract  for  service,  for 
which  we  do  not  know  of  any  outhoritj  in  law.  Compensation  in 
the  nature  of  damages,  has  always  been  held  to  be  the  appropriate 
and  an  adequate  remedy  for  the  breach  of  a  contract  for  the  per- 
formance of  a  simple  service.  Where  a  party  has  an  adequate 
remedy,  or  a  remedy  which  the  law  deems  adequate,  courts  will 
not,  ordinarily,  issue  the  writ  of  mandamus. 
The  petition  of  the  relators  is  dismissed. 


The  First  National  Bank  op  Brattleboro  r.  The  West  River 
Railroad  Company  and  Frederick  Brown. 

[In  Chancery.] 
Bill  of  Interpleader.     Practice.     Appeal  in  Chancery, 

To  a  biU  of  Interpleader,  one  of  the  defendants  demnrred,  and  the  other  appeared,  bnt 
did  not  demur  or  answer,  Lut  confessed  tlie  allesutions  of  the  bill.  The  court  over- 
ruled the  demurrer  and  sustained  the  bill,  and  thereupon,  without  other  deoree,  ordered 
and  decreed  that  the  fliod  belonged  to  the  demurrant,  and  that  the  same  be  paid  to 
him;  from  which  decree  the  orator  and  the  other  defendant  appealed.  Held,  error,  and 
that  the  case  was  1rre*;u1arly  berore  the  supremo  cuuri;  that  such  confe<idion  of  the  allega- 
tions of  the  bin,  was  not  a  relinquishment  of  thai  defendant's  claim  to  the  Aind,  and 
a  consent  that  it  might  go  to  the  demurrant;  that  the  court,  upon  sustaining  the  bill, 
should  have  ordered  the  fund  paid  into  cuurt,  and  dismLnsod  the  orator  from  being  a 
farther  party  to  the  bill,  with  costs  to  be  paid  out  of  the  fund,  and,  the  case  not  be- 
ing ripe  for  hearing  tietween  (he  (lei'un<!ants,  have  ordered  an  is^ue  formed  between 
them,  and  when  formed  aiid  proofs  taken,  should  have  heard  them  on  such  issue,  and 
made  a  decree  settling  their  ruiipfctive  rights. 

The  defendant  railroatl  company  had  commenced  the  construction  of  Us  road  over  the 
lands  of  the  defendant  B.,  and  hA4  depo-iitcd  the  amount  of  the  land  damages  awarded 
B.  by  the  commisaloners,  in  the  plaintiff's  banli,  as  provided  by  statute,  for  which  the 
bank  had  Issued  a  oertiAcate  of  depotiit  to  B.  While  said  work  was  in  progress,  and 
before  much  of  B's  land  had  oeen  taken,  said  company  was  enjoined  at  the  Instance 
of  other  parties,  from  the  further  prosecution  of  work  upon  Its  road ;  whereupon  It  for- 
Itade  the  orator  to  pay  B.  the  sum  to  deposited,  because  it  had  taken  but  a  small 
portion  of  the  lands  of  B.  for  which  said  drfma^es  were  awarded,  and  had  damaged 
said  lands  to  a  much  less  extent  than  the  amount  of  the  damages  awarded.  B.  claimed 
such  deposit,  and  demanded  the  same  of  the  orator,  and  upon  its  refusal  to  pay  the 
aame  to  him,  brought  suit  at  law  therefor.  The  orator  claimed  no  Interest  In  said 
ftmd  other  than  as  a  stakeholder.  Held^  that  the  orator  oonld  sustain  a  bill  of  inter* 
pleader  against  the  defendants  in  respect  to  said  Aind. 

81 
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Appeal  from  the  court  of  chancery.  The  bill  alleged  that  the 
West  River  Railroad  Company,  a  corporation  created  by  an  act  of 
the  legislature  of  the  state  of  Vermont,  was,  by  its  charter  and  an 
amendment  tliereto,  authorized  to  construct  a  railroad  from  Jamaica, 
in  the  county  of  Windham,  through  the  valley  of  West  River,  to 
Brattleboro,  in  said  county,  and  thence  through  so  much  of  the 
towns  of  Brattleboro  and  Vernon  as  should  be  necessary  to  reach 
Massachusetts  line,  in  said  Vernon,  or  in  connection  with  building 
its  whole  line,  to  consolidate  with  any  other  railroad  or  railroad 
company,  so  as  to  form  a  continuous  line  of  railroad  from  said 
Jamaica  to  Massachusetts  line;  that  said  railroad  company 
had  duly  organized  under  its  charter,  and  surveyed  and  loca- 
ted its  railroad  on  the  route  aforesaid,  and  designed  to  form 
a  continuous  line  of  road  from  said  Jamaica  to  Massachusetts 
line,  by  connecting  with  the  Western  New  Hampshire  Railroad, 
through  the  west  part  of  Hinsdale,  in  the  state  of  New  Hamp- 
shire ;  that  in  October,  1869,  said  West  River  Railroad  Company 
applied  to  two  of  the  judges  of  the  supreme  court  of  this  state, 
to  appoint  commissioners  to  appraise  damages  to  lands  taken  by 
said  company  in  Vernon,  for  the  construction  of  said  railroad, 
and  that  said  judges  appointed  Asa  Keyes,  George  Newman,  and 
Addison  Whithed,  commissioners  for  that  purpose  ;  that  said  rail- 
road so  surveyed  and  located  from  the  Connecticut  River,  south- 
ward, through  said  Vernon  to  Massachusetts  line,  extended 
through  lands  of  Frederick  Brown,  and  that  said  commissioners, 
upon  hearing,  appraised  and  awarded  as  damages  to  said  Brown 
for  his  lands  so  taken,  the  sum  of  eleven  hundred  dollars,  which 
said  sum  said  company,  on  the  6th  day  of  December,  1870,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  duly  depos- 
ited with  the  orator,  and  the  orator  made  and  delivered  to  said 
Brown  a  certificate  of  deposit  therefor  ;  whereupon  said  com- 
pany entered  upon  said  lands  of  iiaid  Brown,  and  upon  other 
lands  in  said  Vernon  on  which  said  road  had  been  surveved  and 

w 

located,  and  by  its  contractors,  servants,  and  agents,  began  to  build, 
grade,  and  construct  its  said  railroad ;  that  while  said  work  was 
in  progress,  and  when  but  a  small  portion  of  the  lands  of  said 
Brown  so  appraised,  had  been  disturbed  or  occupied  by  said  com- 
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pany,  said  compaDj  and  its  servants,  agents,  and  contractors,  were 
enjoined  bj  the  injunctions  of  the  court  of  chanceiy,  in  said 
county,  upon  the  bills  of  complaint  of  the  Vermont  &  Massa- 
chusetts Railroad  Company  and  the  Rutland  Railroad  Company, 
and  of  Lorenzo  Brown,  Mary  C.  Brown,  and  Hiram  Doolittle, 
from  the  further  prosecution  of  said  work  upon  said  road,  and 
that  since  the  service  of  said  injunctions  on  the  14th  day  of  No- 
vember, 1870,  the  lands  of  said  Brown  had  not  been  occupied  or 
disturbed  by  said  company ;  that  after  the  service  of  said  injunc- 
tions, said  West  River  Railroad  Company  ordered  the  orator  to 
withhold  from  said  Brown  the  payment  of  said  deposit,  and  as- 
signed as  a  reason  therefor,  that  said  company,  by  reaf^on  of  said 
injunctions,  had  entered  upon  and  taken  but  a  small  portion  of 
the  lands  for  which  said  damages  had  been  awarded  hiui,  and  that 
the  actual  damage  to  his  lands  was  not  more  than  three  hundred 
dollars,  and  that  said  company  was  not  liable  to  pay  him  the  full 
amount  so  awarded  him ;  that  said  Brown  subsequently  demanded 
of  the  orator  the  entire  amount  of  said  deposit,  and  upon  the 
orator's  refusal  to  pay  him  the  same,  he  brought  his  action  at  law 
against  the  orator,  returnable  at  the  April  term,  1871,  of  Wind- 
ham county  court,  to  recover  the  same ;  that  the  orator  was  a 
mere  stakeholder  of  said  funds,  having  no  interest  whatever  in 
said  controversy ;  that  said  company  on  one  hand,  forbid  the  orator 
from  paying  said  deposit  to  said  Brown,  and  on  the  other  hand, 
said  Brown  demanded  the  same,  and  had  brought  his  suit  against 
the  orator  therefor,  and  that  the  orator  was  unable  to  determine 
to  which  party  said  funds  justly  belong,  and  that  the  orator,  was 
ready  and  willing  to  pay  the  same  to  whichever  party  was  entitled 
thereto  ;  and  insisted  that  said  company  and  said  Brown  ought  to 
interplead,  and  settle  their  respective  rights  to  said  funds,  and  be 
restrained  from  proceeding  at  law  against  the  orator. 

Prayer,  that  said  West  River  Railroad  Company  and  said 
Brown  interplead,  and  settle  their  rights  to  said  funds  under  (he 
direction  of  the  court,  the  orator  being  ready  and  willing  to  pay 
the  same  to  whom  it  shall  of  right  belong,  and  offering  to  bring 
the  same  into  court  for  whichever  party  shall  be  entitled  thereto, 
and  that  said  parties  be  restrained  by  injunction  from  prosecuting 
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any  actions  at  law  against  the  orator,  until  their  respective  rights 
to  said  funds,  be  determined  by  decree  of  court. 

The  defendant  Brown  demurred  to  the  bill  for  want  of  equity, 
and  because  it  appeared  thereby  that  he  was  legally  and  equitai»ly 
entitled  to  said  fund,  and  did  not  appear  thereby  that  the  orator 
was  a  mere  stakeholder  of  the  fund,  nor  that  it  could  not  be  oth- 
erwise protected  from  unjust  lingation  in  the  premises,  nor  that 
all  the  rights  and  liabilities  of  the  parties  could  not  be  settled  in 
the  suit  brought  by  the  said  defendant  against  the  orator  as  afore- 
said. 

The  court,  at  the  September  term,  1873,  Barrett,  Chancellor, 
overruled  the  demurrer,  and  sustained  the  bill,  and  decreed  that 
said  fund,  with  interest  thereon  from  the  5th  day  of  December, 
1870,  belonged  to,  and  was  the  property  of,  the  said  Brown,  and 
that  the  West  River  Railroad  Company  had  no  riglit  or  interest 
therein,  and  that  the  orator  pay  the  same,  with  interest,  to  the 
said  Brown,  within  thirty  days  from  the  date  of  the  decree,  to- 
gether with  the  costs  of  said  suit  at  law  up  to  the  time  of  filing 
said  bill, — all  costs  since  filing  said  bill,  to  be  paid  by  said  railroad 
company.  It  was  stipulated  that  the  decree  might  be  so  amended 
as  to  show  that  said  railroad  company  appeared  by  solicitor,  but 
did  not  answer  or  demur  to  the  bill,  but  confessed  the  allega- 
tions thereof,  provided  the  orator  should,  on  the  first  day  of  the 
then  next  term  of  the  supreme  court  in  said  county,  bring  said 
fund  into  court,  with  six  per  cent,  interest  thereon  from  the  time 
of  said  demand,  and  deposit  the  same  with  the  clerk  of  said  court, 
for  the  benefit  of  whichever  defendant  said  court  should  decide 
was  entitled  thereto,  and  that  upon  failure  so  to  deposit  said  fund, 
said  decree  should  be  afiirmed  without  hearing  ;  and  the  decree 
was  signed  subject  to  said  stipulation.  Appeal  by  the  orator  and 
the  West  River  Railroad  Company. 

Said  railroad  company  filed  a  motion  in  this  court,  alleging 
that  by  misunderstanding  and  mistake,  it  had  had  no  opportunity 
to  answer  the  bill,  or  to  be  heard  in  the  court  of  chancery,  and 
asking  to  have  said  decree  reversed,  proforma^  and  the  cause  re- 
manded to  the  court  of  chancery,  that  said  company  might  be  i)cr- 
mitted  to  make  answer  to  the  bill,  and  to  set  up  therein  its  claim 
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to  said  fund,  and  the  facts  in  support  thereof,  and  to  prove  such 
facts  if  denied,  and  to  interplead  with  said  Brown  in  lespect  to 
said  fund.  Said  motion  was  ftceompanied  by  the  affidavit  of  the 
company's  solicitor,  setting  forth  the  circumstances  of  such  mis- 
understanding and  mistake,  and  the  facts  as  claimed  by  the  com- 
pany in  relation  to  the  main  case. 

JS.  J.  Phelps  and  Field  Sf  Tyler ^  for  the  West  River  Railroad 
Company. 

The  decree  of  the  chancellor  on  the  demurrer  of  the  defendant 
Brown,  and  before  an  answer  by  the  railroad  company  or  op- 
portunity therefor,  disposing  of  the  fund  in  question  as  between  the 
defendants,  was  entirely  irregular  and  erroneous.  No  such  de- 
cree was  authorized  by  the  record.  Either  the  bill  should  have 
been  dismissed,  or  the  parties  ordered  to  interplead.  3  Dan.  Ch. 
Pr.  176t5 ;  Story  Eq.  PI.  §  297.  And  if  an  interpleader  was  al- 
lowed, the  rules  of  the  court  entitled  the  railroad  company  to 
forty  days  after  the  term  to  answer,  and  then  to  take  proofs  in 
support  of  the  answer  if  traversed. 

If  there  can  be  any  doubt  on  this  point,  then  the  decree  should, 
upon  some  terms,  be  reversed,  pro  forma^  and  an  opportunity 
given  this  defendant  to  answer  and  be  heard  ;  iuasmucii  as  the 
decree  was  a  surprise  upon  the  company,  and  arose  from  an  actual 
misunderstanding  and  mistake  on  the  part  of  its  solicitor,  without 
negligence  or  default  on  his  or  its  part,  and  results  in  great  injus- 
tice. Had  this  defendant  demurred  to  the  bill,  and,  the  demurrer 
being  overruled,  apfiealcd  to  this  court,  and  the  decree  been  af- 
firmed, VL  pro  forma  reversal,  with  leave  to  answer,  would  still  be 
allowed,  if  the  demurrer  had  been  filed  in  good  faith. 

Upoa  the  facts  stated  in  the  bill  and  in  the  affidavit  accompany- 
ing the  motion,  the  defendant  Brown  is  not  entitled  to  the  fund  in 
question,  and  only  to  his  actual  damages.  These  damages  may 
be  ascertained  by  reference  in  this  suit,  or  recovered  at  law. 

(7.  N.  Davenport^  for  the  defendant  Brown. 
The  bill  shows  no  colorable  right  to  the  $1,100,  in    avor  of  the 
West  River  Railroad  Company.    The  orator  is  not  a  stakeholder. 
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The  facts  alleged  in  the  bill  show  that  Brown  has  a  vested  right 
and  indefeasible  title  to  this  deposit,  and  that  the  orator  is  acting 
in  its  own  wrong,  in  withholding  from  him  his  money.  His  right 
to  that  money  became  absolute  against  the  railroad  company  when 
it  surveyed  and  located  its  railroad  upon  his  lands,  and  pro- 
ceeded, under  the  statute,  to  have  those  lands  sequestered  to  its 
use  by  procuring  an  appraisal  by  commissioners,  and  depositing 
their  award  in  the  defendant's  bank  to  Brown's  credit.  His  right 
became  absolute  against  the  bank  when  the  cashier  issued  to  him 
a  certificate  of  deposit,  and  he  signified  his  acceptance  of  the 
award  by  demanding  payment,  or  suffering  ninety  days  to  elapse 
without  appeal.  Gen.  Sts.  ch.  28,  §  17.  By  the  proceedings  de- 
tailed in  the  bill,  ending  with  the  deposit  of  $1,100  to  Brown's 
credit,  the  West  River  Railroad  Company,  in  the  language  of  the 
statute,  "  shall  be  deemed  to  be  seised  and  possessed  of  all  such 
land  or  other  property  as  shall  have  been  appraised  by  said  com- 
missioners." It  thereby  acquired  a  vested  right  to  an  easement 
in  the  land  for  railroad  purposes.  It  had  obtained  from  the  leg- 
islature the  power  to  exercise  the  right  of  eminent  domain  upon 
Brown's  property.  This  right  carried  with  it  the  correlative  right 
of  the  land-owner  to  compensation.  Whenever  the  right  to  enter 
upon  Brown's  laud,  to  grade  and  construct  a  railroad  upon  it, 
becomes  vested  in  the  company,  that  moment  he  acquired  a  vested 
right  to  the  comf  ensation  awarded  and  deposited  as  required  by 
law.  When  thus  vested,  no  act  of  the.  company  by  changing  the 
location  of  its  railway,  or  by  wholly  abandoning  the  land,  could 
divest  him  of  what,  under  the  constitution  and  laws,  was  the 
equivalent  of  the  land.  These  axioms  of  the  law  are  uncontrar 
dieted  by  any  case  yet  decided,  or  book  yet  written,  and  dis- 
tinctly recognized  and  acted  upon  in  the  following  cases :  Stacey 
V.  Vt.  Central  R,  R.  Co,,  27  Vt.  39 ;  Hampton  v.  Coffin,  4  N. 
H.  517  ;  Westhrook  v.  North,  2  Greenl.  179  ;  Hawkins  v.  Boch- 
ester,  1  Wend.  53 ;  Baltimore  ^  Susquehanna  R.  R,  Co,  v. 
Neshit,  10  Howard,  395;  Harrington  v.  Berkshire,  22  Pick.  267. 
Prior  to  the  enactment  of  the  statute,  ch.  24,  §§82,  83,  a  case 
arose  in  this  county,  which  has  never  been  reiK>rted.  A  highway 
was  laid  out  and  established  in  Townshend,  damages  awarded,  and 
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the  road  subsequeDtly  discontinued.  The  land-owner  sued  for 
his  damages,  and  Townshend  brought  a  bill  in  chancery  to  re- 
strain the  collection  of  the  award.  This  court  dismissed  the  bill. 
The  principle  is  precisely  the  same  in  case  of  a  railroad  as  a 
highway.     Courier  v.    Vt.    Central  R.  R,    25  Vt.  476. 

The  phrase,  ^^Seised  and  possessed  of  all  such  land,"  &c.,  as 
used  in  this  statute,  means,  seised  of  such  an  estate  or  easement 
ID  the  land  as  is  necessary  for  the  purpose  of  a  railroad.  This 
form  of  expression,  says  Judge  Redfield,  ^'Seems  to  have  been 
adopted  by  design,  aud  with  a  view  to  limit  the  estate  of  the  com- 
pany strictly  to  their  necessity."  Quimby  v.  Vt,  Central  R.  R. 
23  Vt.  387  ;  Hatch  v.  Vt.  Central  R.  R.  25  Vt.  49 ;  Stacet/  v.  Vt. 
Central  R.  R.  supra  ;  McAulay  v.  Western  Vt.  R.  R.  33  Vt.  311. 
We  have  thus  far  considered  the  case  in  the  most  favorable  aspect 
possible  for  the  orator  and  our  co-defendant.  But  this  case  is  far 
stronger  in  its  elements  for  defendant  Brown  than  those  cited  above. 
The  court  will  look  in  vain  in  the  orator's  bill,  for  any  allegation 
that  the  West  Itiver  Railroad  Company  have  abandoned  the  right 
which  they  obtained  under  the  statute,  to  construct  a  railroad  upon 
his  land.  All  that  is  shown  in  this  respect,  is,  that  other  parties 
have  obtained  a  temporary  injunction  which  has  resulted  in  a  sus- 
pension of  work.  Again,  it  appears  on  the  face  of  the  bill,  that 
Brown  has  been  damaged  to  the  amount  '$800.  The  bill  shows 
no  offer  of  compensation,  and  points  out  no  way  for  the  defendant 
to  obtain  it,  unless  entitled  to  this  award. 

Just  what  disposition  should  be  made  of  this  bill,  I  am  not  cer- 
tain. A  bill  of  interpleader  will  not  be  sustained  where  it 
appears  from  the  bill  itself,  that  one  of  the  defendants  is  clearly 
entitled  to  the  fund  to  the  exclusion  of  the  other.  3  Dan.  Ch.  Pr. 
1758 ;  M.  ^  H.  R.  R.  Co.  v.  Clute,  4  Paige,  484.  The  orator, 
if  it  has  any  defence  to  Brown's  suit,  could  make  that  defence  at 
law  as  well  as  in  equity.  It  could  protect  itself  against  any 
claim  of  the  railroad  company,  by  vouching  it  in  to  defend  Brown's  * 
suit  to  recover  the  deposit.  *'  Bills  of  interpleader  should  not  be 
encouraged,  nor  should  they  be  filed,  except  in  a  case  where  the 
plaintiff  can  in  no  other  way  protect  himself  fi'om  an  unjust  litiga- 
tion in  which  he  has  no  interest."     3  Dan.  Ch.  Pr.  1754 ;    BedeU 
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V.  Hoffman^  2  Paige,  199 ;  Badeau  v.  JRogerSy  2  Paige,  209.  Again, 
it  is  not  quite  clear  that  this  case  is  rightfully  here.  The  West 
River  Railroad  Company  has  neither  answered  nor  demurred.  It 
has  done  what  is  equivalent  to  permitting  the  bill  to  be  taken  as 
confessed.  It  has  no  such  status  on  the  record,  as  entitled  it  to  an 
appeal  from  the  decree  of  the  chancellor.  Who  then  brings  the 
case  here  ?  The  orator  cannot,  for  he  has  accomplished  his  pur- 
pose when  the  chancellor  has  ordered  the  defendants  to  inter- 
plead, and  having  interpleaded,  decreed  that  the  orator  should  pay 
the  fund  to  Brown,  and  the  railroad  company  pay  the  costs.  I 
think  this  is  the  first  case  where  a  ^'  mere  stakeholder "  has 
attempted  to  litigate  through  an  interpleader,  with  one  of  the 
claimants  of  the  fund. 

A  demurrer  is  the  proper  method  for  the  defendant  Brown  to 
assert  his  right,  and  show  that  his  co-defendant  has  none ;  the 
whole  case  appears  upon  the  face  of  the  bill.  3  Dan.  Gh.  Pr.  1764. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  If  the  facts  disclosed  in  the  oiator's  bill,  were  not 
suflBcient  in  law  to  entitle  it  to  invoke  the  power  of  the  court  of 
chancery  to  compel  the  defendants  to  interplead  and  settle  their 
rights  to  the  $1,100  which  the  orator  held,  the  court  of  chancery 
should  have  adjudged  the  bill  insufficient  on  the  demurrer  of  de- 
fendant Brown,  and  have  dismissed  the  same.  This  would  have 
remitted  the  orator  and  defendant  Brown  to  the  suit  at  law  al- 
ready pending  in  favor  of  Brown  against  the  orator.  The  court 
overruled  the  demurrer,  and  decreed  that  the  orator's  bill  of  in- 
terpleader Se  sustained,  and,  without  defaulting  the  defendant 
railroad  company,  or  directing  any  issue  to  be  found  and  tried  be- 
tween the  defendants,  decreed  the  fund  in  the  hands  of  the  orator 
to  be  paid  to  the  defendant  Brown.  Prom  this  decree,  the  orator 
brought  the  case  by  appeal  to  this  court.  From  this  statement 
several  irregularities  are  manifest.  Wfien  the  court  of  chancery 
sustained  the  orator's  bill  as  a  bill  of  interpleader,  it  should  have 
ordered  the  orator  to  pay  the  fund  into  court,  allowing  the  orator 
its  costs  out  of  the  fund,  and  have  dismissed  the  orator  from  be- 
ing a  further  party  to  the  proceedings.     If  the  case  was  then  ripe 
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for  a  hearing  between  the  defeedants,  the  court  should  have  pro- 
ceeded to  have  heard  the  matter  at  issue  between  them,  and  made 
a  decree  accordingly.  If,  as  was  manifestly  the  fact,  the  case 
was  unripe  for  a  hearing  between  the  defendants,  the  court  should 
have  ordered  an  issue  formed  between  the  defendants,  and  when 
formed,  and  the  proof  adduced  on  each  side,  should  have  heard 
the  defendants  on  that  issue,  and  made  a  decree  settling  their 
respective  rights  to  the  fund.  The  orator  would  have  no  interest 
or  occasion  to  appeal  from  the  decree  of  the  court  disposing  of 
the  fund.  We  have  in  this  case,  this  anomalous  condition  of  things ; 
a  decree  sustaining  the  orator's  bill  as  a  bill  of  interpleader,  just 
what  the  orator  prayed  for,  and  the  orator  appealing  from  that 
decree ;  the  bill  sustained  as  a  bill  of  interpleader ;  no  issue 
joined  by  the  defendants,  and  no  hearing  on  the  question  at  issue 
between  them  ;  and  a  decree  awarding  the  fund  to  be  paid  to  de- 
fendant Brown.  We  think  it  is  entirely  clear  from  the  statements 
in  the  bill,  that  the  matter  at  issue  between  the  defendants,  was 
unripe  for  hearing,  and  that  the  decree  as  made  up,  is  a  very 
unripe  decree,  and  the  case  irregularly  brought  to  this  court. 
Doubtless,  most  of  this  anomalous  condition  of  things,  was  occa- 
sioned by  the  failure  of  the  defendant  raili'oad  company's  solici- 
tor to  enter  his  name  on  the  docket.  It  is  stipulated  that  he  ap- 
peai-ed,  but  did  not  answer  nor  demur,  but  confessed  the  allega- 
tions in  the  bill.  Be  might  well  confess  the  allegations  in  the 
bill,  so  far  as  the  orator  was  concerned,  if  he  was  willing  that  the 
bill  should  be  sustained  as  a  bill  of  interpleader  ;  but  that  was  not 
a  confession  that  it  thereby  relinquished  its  claim  upon  the  fund, 
and  that  defendant  Brown  might  take  the  same.  Until  the  inter- 
pleader was  awarded,  the  railroad  company  was  defendant  to  the 
orator,  and  not  to  its  co-defendant.  Brown.  If  after  the  court  had 
ordered  the  defendants  to  interplead,  and  had  fixed  a  time  in 
which  they  should  severally  answer  and  set  forth  their  respective 
claims  to  the  fund,  the  defendant  railroad  company  had  failed  to 
appear  and  put  in  its  answer,  that  might  have  been  treated  by  the 
court  as  a  confession  that  it  abandoned  the  claim  it  had  before 
made  to  the  fund,  and  have  warranted  a  decree  in  favor  of  de- 
fendant Brown.  The  court  in  the  same  breath,  as  far  as  can  be 
82 
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gathered  from  the  decree,  decreed  that  the  defendants  should  in- 
terplead, and  that  the  pleading  of  the  defendant  railroad  company 
should  uot  be  heard,  because  its  solicitor  had  not  entered  his  name 
on  the  docket.  All  this  was  premature,  and  the  case  irregularly 
brought  here  by  the  appeal  of  the  orator.  We  might  dismiss  the 
appeal  because  it  is  irregularly  brought  here  ;  but  that  would 
not  do  justice  between  these  defendants.  We  are  entirely  satis- 
fied that  the  court  was  correct  in  sustaining  the  bill  as  a  bill  of 
interpleader.  The  orator  is  a  mere  stakeholder,  claiming  no  right 
to  the  fuivl.  The  defendant  railroad  company  had  paid  the  fund 
into  the  bank,  to  have  the  bank  pay  it  over  to  Brown.  Before 
Brown  called  for  the  fund,  the  railroad  company  had  been  en- 
joined from  constructing  its  road  on  Brown's  land,  and  thereupon 
forbade  the  orator  to  pay  the  fund  to  Brown,  and  claimed  he  was 
not  entitled  to  it.  Prom  the  facts  stated  in  the  orator's  bill,  it  is 
not  entirely  clear  w^hat  may  be  the  respective  rights  of  the  defend- 
ants to  this  fund.  From  the  a£5davit  filed  by  the  railroad  company 
on  its  motion  to  have  the  decree  reversed,  fro  forma^  and  sent 
back,  the  right  of  Brown  to  a  portion  of  this  fund  may,  at  least, 
be  doubtful.  We  therefore  reverse  the  decree  of  the  court  of 
chancery,  proforma^  and  send  the  case  back  to  that  court,  with  a 
mandate  to  proceed  with  said  cause  as  a  bill  of  interpleader. 


Abraham  Ghasb  v,  Benjamin  Dix. 

[In  Chancery.] 

Construction  of  Reservation  of  Water,     Sixteenth  Hide  in 

Chancery. 

W.  owned  two  pieces  of  land.  On  one  (the  derendant's  premi8ej<)  Uiere  was  a  well,  or 
spring,  whence  water  was  taken  in  lead  pipe  to  a  barn  on  the  other  (W'tf  homesteMl}; 
thence  it  was  taken  to  a  houf*e  on  another  piece  (the  orator's  premises)  which  W.  had 
recently  sold  and  conveyed  to  K.  &  H.;  and  thence,  back  to  a  boose  on  the  flrstHnentioned 
piece.    A  pipe  branched  from  the  main  pipe  on  the  first-mentioned  piece,  whleh  ooarvgrvd 
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a  amall  quantity  of  water  to  a  barn  thereon ;  but  water  had  never  been  used  at  said 
bam  to  any  great  extent,  and  only  during  email  portions  of  the  year.  Under  these  cir- 
cumstanees,  W.  sold  and  conveyed  said  first-mentioned  piece,  "  Reserving  only  the  right 
now  occupied  by  me,  of  drawing  the  water  from  the  well  on  said  land,  and  uf  digging 
to  repair  or  relay  water-pipes  trom  said  well,— it  being  mutually  agreed  and  understood, 
that  the  water  shall  nev>  r  be  «  iverted  ftom  its  present  channel,  but  shall  first  pass  to 
the  bam  of  said  W.  on  his  homestead,  and  thence  to  the  dwelling  of  K.  A  H.,  and  thence 
across  the  road,  to  the  dwelling  on  the  lot  above  deeded,  where  the  surplus  water  shall  be 
freely  snflbred  to  run."  H'id^  that  W.  thereby  reserved  the  right  to  draw  through  said 
aqueduct,  at  the  barn  on  bis  homestead,  all  the  water  flowing  trom  said  well,  where'  he 
bad  the  right  to  use  as  much  of  the  water  as  he  wjls  then  using  and  accustomed  to  use  ; 
that  what  remained  was  to  pass  to  the  premises  of  K.  A  II.,  where  as  much  could  be 
need  as  was  there  used  and  accustomed  to  be  used ;  and  that  the  rest  was  to  pass  as 
surplus  water,  to  the  house  on  the  premises  then  conveyed  ;  and  that  the  defendant  had 
DO  right  to  the  water  until  it  became  iurplut  watery  by  remaining  after  having  supplied 
and  passed  the  bam  on  W^s  homestead  and  the  premises  of  K.  k  H.,  as  they  were  sup- 
plied at  the  date  of  the  conveyance. 
The  true  construction  of  the  16th  rule  in  chancery  is,  that  each  party  before  he  com- 
menoes  taking  the  testimony  on  hit  iidtt  shall  furnish  the  other  party  a  fUU  list  of  the 
names  of  the  witnesses  whose  testimony  he  intends  to*take. 

Appeal  from  the  court  of  chancery.     The  bill  alleged, 

"  That  Lyman  H.  Whitney,  on  the  22d  of  November,  1858, 
and  for  a  long  time  previous  thereto,  had  been  seised  to  him  and 
his  heirs,  of  three  pieces  or  parcels  of  land,  situate  in  Whiting- 
ham,  and  known  us  lots  numbered  one,  two,  and  three  ;  that  lot 
number  one  contained  about  four  acres  of  land,  on  which  there 
was  a  valuable  spring  or  well  of  water,  situate  in  the  northwest- 
erly corner  thereof,  and  above  all  the  dwelling-houses  and  barns 
situated  on  said  three  lots  ;  that  from  said  well  or  spring,  water 
was  conducted  through  lead  pipe  laid  in  a  ditch  dug  to  receive 
the  same,  across  lot  number  one,  and  above  the  dwelling-house 
standing  thereon,  to  the  barn  on  lot  number  two,  which  was  the 
bai-n  on  the  homestead  of  the  said  Whitney ;  that  from  said  barn 
said  pipe  was  continued  in  an  easterly  direction,  to  the  dwelling- 
bouse  situate  on  lot  number  three,  for  the  purpose  of  supplying 
said  house  with  water,  and  that  from  thence  the  water  was  car- 
ried by  means  of  a  lead  pipe,  back  on  to  lot  number  one,  to  an 
old  dwelling-house  then  standing  on  said  lot,  for  the  purpose  of 
supplying  said  house  with  water ;  that  the  channel  was  dug  and 
the  pipe  furnished  and  laid  down  by  said  Whitney,  while  he  was 
the  owner  and  occupant  of  all  said  lots  and  the  buildings  thereon  ; 
that  on  the  19th  of  said  November,  the  said  Whitney  sold  and 
conveyed  lot  number  three  to  George  E.  Higby  and  Franklin  D. 
Knapp ;  that  on  said  22d  day  of  November,  the  said  Whitney 
sold  and  conveyed  said  lot  number  one,  to  Warren  J.  Hicks,  and 
in  his  deed  thereof,  made  the  following  reservation  :  '  Reserving 
only  the  right  now  occupied  by  me,  of  drawing  the  water  from 
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the  well  on  said  land,  and  of  digging  to  repair  or  relay  water- 
pipes  from  said  well, — it  being  mutually  agreed  and  understood, 
that  the  water  shall  never  be  diverted  from  its  present  channel, 
but  shall  first  pass  to  the  barn  of  said  Whitney  on  his  homestead, 
and  thence  to  the  dwelling  of  Franklin  Enapp  and  George  E. 
Higby,  and  thence  across  the  road>  to  the  dwelling  on  the  lot 
above  deeded,  where  the  surplus  water  shall  be  freely  suffered  to 
run ; '  that  on  the  first  day  of  December,  1859,  the  said  Knapp 
sold  and  conveyed  all  of  his  right  in  said  lot  number  three,  to  the 
said  Higby ;  that  the  said  Whitney,  not  having  conveyed  by  his 
deed  to  Higby  and  Knapp  the  right  to  said  well  and  the  aqueduct 
conveying  water  therefrom  to  the  house  on  lot  number  three,  as 
was  mutually  understood  by  all  the  parties  to  said  deed  that  he 
should,  on  the  10th  day  of  February,  1863,  convey  to  the  said 
Higby,  the  same  privilege  and  right  to  said  well  that  was  reserved 
in  said  Whitney's  deed  *to  said  Hicks ;  that  on  said  10th  day  of 
February,  the  said  Higby  sold  and  conveyed  lot  number  three  to 
Nelson  Joy,  and  in  his  deed  thereof  made  the  following  convey- 
ance of  said  well :  ^^  Also  among  the  privileges  to  said  liou^e  aud 
lot,  I  convey  to  said  Joy  all  my  privileges  to  the  water  and  water- 
pipes  which  convey  water  to  said  premises,  which  I  hold  by  deed 
or  conveyance  from  L.  H.  Whitney,  under  date  of  February  lOih, 
1863  ;"  that  on  the  24th  day  of  July,  1865,  the  said  Joy  sold  and 
conveyed  the  same  premises  to  Eri  W.  Terrill ;  that  Terrill  con- 
veyed the  same  to  Thaddcus  E.  Wheeler  on  September  7,  1870  ; 
and  Wheeler  to  the  orator  on  March  24, 1871,  who  had  ever  since 
owned  and  occupied  the  same ;  and  that  in  all  of  said  deeds  from 
Joy  down  to  the  orator,  the  same  privileges  as  to  water  as  men- 
tioned in  the  deed  from  Higby  to  Joy,  were  conveyed. 

The  bill  further  set  forth, 

"  That  said  Hicks,  in  1859,  took  down  and  destroyed  the  dwel- 
ling-house situate  on  lot  number  one,  to  which  place  the  waste 
water  was  suffered  freely  to  run  from  lot  number  three  until 
about  the  year  1863,  when  said  Hicks  wholly  abandoned  the 
use  of  said  waste  water,  and  moved  the  pipe  or  aqueduct  leading 
from  the  orator's  premises  to  the  site  of  said  old  house,  after 
which  said  waste  water  had  not  been  conveyed  from  the  orator's 
premises  to  lot  number  one,  by  any  one  claiming  under  the  said 
Hicks  ;  that  said  Hicks,  soon  after  his  purchase  of  lot  number 
one,  erected  a  new  dwelling-house  thereon  some  three  or  four 
rods  above  and  westerly  of  the  site  of  said  old  dwelling-house ; 
that  on  the  28th  day  of  March,  1870,  said  Hicks  sold  and  conveyed 
said  lot  number  one  to  Emeline  C.  Dix,  in  his  deed  of  which  was 
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the  following  reservation  :  *  Meaning  to  reserve  any  and  all 
rights  which  are  now  guaranteed  fo  one  Aldrich  and  one  Tcrrill, 
or  their  successors,  of  and  to  a  certain  spring  of  water  on  said 
premises;'  that  Eineline  C.  Dix,  on  the  1st  day  of  March,  1871, 
sold  and  conveyed  said  lot  number  one  to  Benjamin  Dix,  the  de- 
fendant, in  whose  deed  was  the  following  reservation  :  '  Reserv- 
ing all  rights  which  are  now  guaranteed  to  Aldrich  and  Terrill 
places,  of  and  to  a  certain  spring  of  water  on  said  premises  ; ' 
and  ihat  the  said  Benjamin  Dix  had  been  the  owner  and  occupier 
of  said  lot  ever  since  his  said  purchase  thereof;  that  said  Whit- 
ney, on  the  11th  day  of  February,  1868,  sold  and  conveyed  lot 
number  two  to  D.  M.  Aldrich,  it  l)cing  the  homestead  of  the  said 
Whitney,  in  which  deed  was  the  following  conveyance  :  '  Together 
with  all  the  right  of  water  reserved  in  the  deed  given  to  Warren 
J.  Hicks  conveying  his  house-lot,  for  the  use  of  the  barn  on  the 
above  described  premises  ; '  thit  said  Hicks,  Terrill,  and  Aldrich, 
while  severnlly  owning  said  lots,  entered  into  some  sort  of  verbal 
agreement, — the  said  Aldrich  previous  thereto  having  taken  down 
and  destroyed  the  barn  to  which  water  was  first  to  run  on  said 
Whitney's  homestead,  and  having  abandoned  the  use  of  said  water 
at  said  barn  site, — by  virtue  whereof  the  said  Aldrich  and  Terrill 
changed  the  original  channel  from  said  barn  on  lot  number  two 
to  lot  number  three,  and  on  to  the  southerly  side  of  lot  number 
one,  and  on  to  the  premises  then  owned  by  the  said  Hicks,  and 
now  owned  by  the  defendant,  by  which  means  the  water  was  di- 
verted from  the  barn  site  on  lot  number  two ;  that  the  said  Hicks, 
while  he  owned  and  occupied  lo;  number  one,  and  before  he  sold 
and  conveyed  the  same  to  Emeline  G.  Dix,  attached  a  lead  pipe  to 
the  main  pipe  on  lot  number  one,  about  ten  rods  from  said  spring 
or  well,  so  as  to  divert  part  of  said  water  from  running  in  the 
main  channel,  first  to  the  barn  on  said  Whitney's  homestead,  and 
thence  to  the  orator's  dwelling-house ;  that  said  pipe  was  so  at- 
tached by  the  said  Hicks,  without  any  right  being  granted  to  him 
so  to  do  by  the  said  Whitney,  or  by  any  one  else  owning  said  lots 
numbers  two  and  three  under  said  Whitney  ;  that  the  defendant, 
OD  becoming  the  owner  and  possessor  of  lot  number  one,  was  ap- 
prised by  the  orator  of  the  orator's  right  to  said  spring  or  well  of 
water,  and  the  right  which  the  orator  had  to  draw  all  the  water 
from  said  spring,  first  to  the  old  barn  site  on  lot  number  two,  and 
from  thence  to  the  orator's  dwelling-house  on  lot  number  three  ; 
that  the  orator  then  notified  the  defendant  to  wholly  desist  in 
drawing  or  diverting  the  water  through  said  branch  pipe  from  the 
original  channel,  but  that  the  defendant  did  not  regard  such  re- 
quest, but  continued  to  divert  said  water,  and  had  greatly  dis- 
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turbed  the  orator's  right  to  said  well,  by  drawing  the  water 
through  said  branch  pipe,  and  dipping  water  therefrom  with  pails 
and  buckets,  and  conveying  the  same  away ;  and  that  the  defend- 
ant threatened,  Ac. 

Prayer,  that  the  defendant  be  perpetually  enjoined  from  inter- 
fering with  or  molesting  the  orator^  or  any  person  or  persons 
owning  under  him,  in  the  full  and  proper  right  of  takiug  and  using 
all  the  water  from  said  well,  as  reserved  in  said  deed  ;  and  that  he 
be  perpetually  enjoined  from  doing  any  act  or  thing  to  prevent  or 
hinder  the  water  from  passing  by  said  channel,  as  reserved  in 
said  deed  ;  and  further  enjoined  from  hindering  or  interfering  with 
the  orator  from  digging  to  repair  said  acqueduct  leading  from  said 
well. 

The  answer  admitted, 

That  Whitney  owned  said  parcels  of  land,  as  stated  in  the  bill, 
and  that  the  defendant  owned  lot  number  one,  deriving  title 
thereto  as  therein  stated,  and  that  the  orator  owned  number  three, 
and  that  Whitney^e  deed  to  Hicks  contained  the  reservation  set  out 
in  the  bill ;  averred  that  when  Hicks  bought  of  Whitney,  and  long 
before  and  ever  since,  there  was  and  has  been  a  valuable  spring 
or  well  of  water  on  number  one,  situated  near  its  north-west  corner, 
and  on  higher  ground  than  the  buildings  on  the  several  lots, 
which,  at  the  date  of  Whitney's  deed  to  Hicks,  supplied  a  dwell- 
ing-house and  barn  on  lot  number  one,  with  water,  as  well  as  the 
barn  on  number  two,  and  the  house  on  number  three ;  that  when 
Hicks  recei^'ed  his  deed  of  Whitney,  there  was,  and  for  more  than 
twenty  years  had  been,  a  pipe  or  aqueduct  connected  with  said 
spring,  and  extending  in  an  easterly  direction  therefrom  to  the  bam 
on  said  lot,  through  which  pipe  a  portion  of  the  water  of  said  spring 
had  been  accustomed  to  run  for  a  period  of  more  than  twenty  years, 
and  was  at  that  time  running  and  supplying  said  premises  with 
water ;  admitted  that  the  water  was  also  then  running  to  Whit- 
ney's barn,  and  the  house  on  number  three,  and  thence  across  the 
road  to  the  house  on  number  one,  as  stated  in  the  bill ;  but  denied 
that  it  was  the  purpose  of  said  deed  in  any  way  or  manner  to 
restrict  or  abridge  the  right  of  Hicks,  his  heirs  and  assigns,  to  the 
free  and  unobstructed  use  and  enjoyment  of  the  water  of  said  spring, 
as  it  had  been  accustomed  to  flow  in  said  first-mentioned  pipe  for 
said  period  of  twenty  years ;  and  averred  that  it  was  the  true  in- 
tent and  meaning  of  said  deed,  that  said  Hicks  and  his  assigns  should 
have  a  right  to  draw  as  much  water  through  that  pipe,  as  had  been 
accustomed  to  run  and  was  running  when  Whitney  sold  to  Hicks ; 
that  the  orator's  house  on  number  three,  was  on  lower  ground 
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than  the  barn  on  number  two,  or  the  house  on  number  one,  so  that 
in  order  to  prevent  all  the  water  from  running  away  at  this  point,  it 
was  necessary  to  gauge  the  pipe  at  number  three,  or  draw  with  a 
faucet,  and  that  Whitney,  while  he  owned  all  of  said  lots,  and 
when  he  conveyed  to  Hicks,  was  accustomed  to  draw  the  supply  for 
number  three,  through  a  faucet ;  asserted  that  what  was  termed 
in  said  deed,  ^Hhe  right  now  occupied  by  me,"  &c.,  was  the  right  as 
it  bad  been  used  and  enjoyed  by  the  said  Whitney,  and  as  he  was 
then  using  and  enjoying  the  same  ;  averred  that  said  Hicks,  Ter- 
rill,  and  Aldrich,  while  owners  as  alleged,  made  a  verbal  agree- 
ment whereby  Aldrich,  havi^ng  removed  his  barn,  and  not  caring 
to  have  the  water  run  there,^  consented  that  Terrill  might  change 
the  course  of  the  pipe  so  that  the  water  would  run  directly  to  his 
house,  without  running  to  the  barn  on  number  two,  and  whereby 
Hicks  permitted  Terrill  to  dig  a  new  channel  for  the  pipe  across  a 
portion  of  number  one,  solely  for  the  accommodation  of  Terrill,  and 
with  the  express  agreement  and  understanding  that  Hicks  should  not 
be  prejudiced,  or  any  right  of  his  to  said  water  impaired,  by  this 
change  in  the  location  of  said  pipe  ;  and  that  from  that  time  until 
the  orator  purchased  number  three,  the  water  ran  in  the  new  pipe 
laid  by  Terrill,  to  the  mutual  satisfaction  of  all  parties  then  inter- 
ested ;  that  all  the  occupants  of  number  three  who  preceded  the 
orator,  were  accustomed  to  draw  the  water  from  a  faucet,  or  by  so 
plugging  or  gauging  the  pipe  that  a  supply  would  be  left  for  num- 
ber one;  that  Hicks  built  a  new  house  on  number  one  a  short 
distance  westerly  of  the  site  of  the  old  one,  after  which  the  said 
Hicks,  with  the  knowledge  and  consent  of  the  then  occupants  of 
numbers  two  and  three,  spliced  on  a  short  piece  of  pipe  to  the 
pipe  running  to  said  spring,  and  carried  the  water  a  short  distance 
further  east  to  the  said  new  house,  where  the  same  had  continued 
to  run  without  objection,  until  the  orator  bought  number  three ; 
that  neither  Hicks  nor  the  defendant  had  drawn  any  more  water 
for  the  new  house,  than  had  for  twenty  years  been  accustomed  to 
ran  in  said  old  pipe  to  said  barn. 

The  answer'denied  that  Hicks  ever  abandoned  or  yielded  up  to 
any  person,  any  right  of  his  to  so  much  of  the  water  of  said  spring 
as  was  necessary  to  supply  his  said  dwelling-house  with  water ; 
and  averred  that  all  the  changes  that  were  made  in  the  location  of 
said  pipes,  or  in  the  manner  of  drawing  the  water  for  the  supply 
of  the  orator's  and  defendant's  premises,  and  their  several  gran- 
tors, were  prompted  by  a  mutual  feeling  of  kindness  and  accommo- 
dation and  good  neighborhood  ;  that  after  the  orator  became  the 
owner  of  number  three,  he  denied  that  the  defendant  had  any 
right  to  the  water  of  said  spring,  and  proceeded  to  deprive  him  of 
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it,  by  removing  the  faucet  or  plug  at  his  house,  so  that  all  the 
water  was  drawn  from  the  defendant,  and  ran  to  the  house  on 
number  three,  and  had  from  then  hitherto  continued  to  deprive 
him  of  it ;  and  admitted  that  after  the  orator  thus  deprived  him 
of  the  water,  he  did,  from  necessity,  go  to  said  spring  and  dip 
water  therefrom  to  carry  to  his  house  for  domestic  and  culinary 
purposes,  but  denied  that  he  used  filthy  pails  or  dippers,  or  that 
he  had  in  any  way  or  manner  interfered  with  any  of  the  orator's 
rights  to  the  water  of  said  spring,  or  its  use  and  enjoyment. 

The  answer  was  traversed,  and  testimony  taken,  and  the  cause 
heard  on  bill,  answer,  traverse,  and  proofs,  at  the  September  term, 
1878,  Barrett,  Chancellor.  Objection  was  made  at  the  hearing 
to  the  evidence  taken  on  the  part  of  the  defendant,  on  the  ground 
that  a  list  of  the  witnesses  was  not  furnished  before  the  examina- 
tion commenced,  as  expressed  by  the  16th  rule  in  chancery,  but 
was  refused.  The  court  held  the  objection  well  taken,  construing 
the  rule  to  mean,  that  such  list  should  be  delivered  by  both  par* 
ties  before  the  examination  on  either  side  commenced,  but  admit- 
ted the  exidence,  pro  forma^  being  satisfied  that  such  refusal  was 
based  upon  a  construction  of  the  rule  which  had  been  common 
and  uniform  in  the  county,  as  stated  by  the  clerk. 

The  orator  insisted  on  the  objections  taken  to  parol  testimony 
as  to  what  was  said  between  the  parties  to  the  deed,  Whitney  to 
Hicks,  prior  to,  and  at  the  time  of,  the  execution  of  said  deed,  as 
to  what  was  negotiated,  understood,  and  agreed  between  the  par- 
ties as  to  the  reservation  in  said  deed.  Saving  the  questions  thus 
raised,  the  convt^  pro  forma,  and  without  hearing  on  the  merits, 
agreeably  to  consent  of  parties,  ordered  the  bill  to  be  dismissed 
with  costs.     Appeal  by  the  orator. 

Horatio  N,  Hix  and  H,  W.  Brigham,  for  the  orator. 

The  orator  insists  that  the  rights  of  the  grantees  of  Whitney, 
to  lot  number  one  as  to  water,  are  subservient  to  lots  number  two 
and  three,  and  under  the  same  reservation,  and  are  limited  to  the 
taking  of  the  surplus  water  from  the  dwelling-house  on  lot  number 
three  to  lot  number  one,  as  it  was  running  at  the  time  said  reser- 
vation and  grant  were  made,  and  claims  that  the  defendant's  right 
to  water,  is  derived  from  the  deed  from   Whitney   to  Hicks. 
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Whitney  then  had  the  right  to  restrict  that  lot  as  to  taking  the 

water  from  the  well  thereon,  as  he  saw  fit ;  and  the  reservation  in 

said  deed,  was  intended  to  secure  a  right  to  said  Whitnej  that  he 

had  already  conveyed  away  to  Knapp  &  Higby  as  an  appurtenance 

to  lot  number  three.     The  construction  which  should  be  given  to 

the  reservation  in  said  deed,  would  allow  the  orator  to  take  and 

enjoy  just  what  Whitney  reserved  in  said  deed,  that  is,  all  the 

water  that  would  run  from  the  spring  or  well  to  the  barn  on  lot 

Dumbei'  two,  and  from  thence  to  the  dwelling-house  on  lot  number 

three,  where,  after  using  a  reasonable  supply,  the  surplus  water 

should  be  freely  suffi^red  to  run  across  the  road,  back  on  to  lot 
number  one,  for  the  purpose  of  supplying  the  same  with  water. 

It  makes  no  difference  how  long  the  water  had  been  drawn  to  the 
barn  on  lot  number  one.  Whitney  had  the  right  when  he  con- 
veyed said  lot,  to  limit  it  to  such  extent  as  he  saw  fit,  and  there 
could  have  been  no  privileges  or  appurtenance  connected  with 
said  lot,  that  could  not  be  reserved  and  excepted  out  of  the  con- 
veyance. The  language  of  the  reservation  should  not  be  con- 
strued against  the  grantor ;  for  the  rule  is  well  settled,  that  a 
grantee  by  accepting  the  deed,  is  bound  by  all  its  restrictions, 
limitations,  and  exceptions  ;  and  so  far  as  the  question  of  construc- 
tion is  concerned,  the  language  is  considered  as  much  the  language 
of  one  party  as  the  other.  Newell  v,  Hill^  2  Met.  180  ;  Winthrop 
V.  Fairbanks^  41  Me.  807  ;  Bowen  et  ah  v.  Conner^  6  Gush. 
132 ;  Chit.  Cont.  1-4,  n. ;  Rood  et  al.  v.  Johnson,  26  Vt.  64 ; 
Oooney  v.  Hayes  et  al.  40  Vt.  478 ;  Hill  v.  Shorey  et  aU,  42  Vt. 
614. 

It  seems  clearly  to  have  been  the  intention  of  Whitney  and 
Hicks,  to  limit  said  lot  as  to  the  use  of  water  from  said  well,  to 
the  surplus  water,  after  lots  two  and  three  had  been  supplied,  and 
that  said  surplus  water  should  be  taken  from  the  house  on  lot 
number  three,  and  in  no  other  way,  for  the  purpose  of  supplying 
lot  number  one  with  water.  The  deed  is  absolute  in  its  terms 
and  unequivocal,  and  what  is  there  granted  and  reserved,  is 
equally  explicit,  and  does  not  require  the  aid  of  any  verbal  testi- 
mony as  to  what  passed  between  the  parties  to  said  deed,  previous 
to,  and  at  the  time  of,  the  execution  of  the  same.  4  Greenl. 
83 
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Cruise,  296,  297,  n. ;  Hill  v.  Shoret/j  supra;  Newell  v.  HiU, 
supra  ;  Bowen  v.  Conner^  supra. 

The  orator  insists  that  he  should  have  been  furnished  a  list  of 
the  witnesses  intended  to  have  been  examined  by  defendant,  pre- 
vious  to  the  commencement  of  the  examination  before  the  master 
of  any  of  the  witnesses  on  either  side,  he  having  requested  such 
list  to  be  produced  previous  thereto,  as  is  expressed  and  printed 
in  rule  16  in  chancery.  Because  the  rule  had  always  been  con- 
strued wrong,  furnishes  no  reason  why  it  should  not  be  complied 
with  when  insisted  on  by  either  of  the  parties.  The  rules  of  the 
court  of  chancery  are  as  binding  and  imperative  as  the  statute  law 
of  the  state.     11  Vt.  691 ;  Gen.  Sts.  ch.  29,  §  29. 

(7.  N,  Davenport,  for  the  defendant. 

The  legal  effect  of  the  deed  from  Whitney  to  Hicks,  was,  to 
convey  everything  embraced  in  its  description  and  by  its  terms, 
except  what  was  by  the  reservation  taken  from  its  operation.  "A 
reservation  is  something  taken  from  the  whole  thing  covered  by 
the  general  terms  making  the  grant,  which  cuts  down  and  lessens 
the  grant  from  what  it  would  be,  except  the  reservation."  When 
it  can  be  ascertained  what  right  was,  at  the  date  of  that  deed, 
occupied  by  Whitney,  we  are  safe  in  assuming  that  no  other  or 
greater  rights  have  passed  through  him  and  his  grantees  to  the 
orator.  The  measure  of  the  quantity  of  water  reserved,  and  the 
means  and  methods  of  its  taking  and  enjoyment,  are  to  be  ascer- 
tained from  this  deed,  construed  in  the  light  of  the  circumstances 
as  they  existed  at  the  time  of  its  delivery.  Rogers  et  al.  v.  Ban- 
croft et  al  20  Vt.  250  :  Adams  et  al  v.  Warner  et  al  23  Vt.  895 ; 
Mood  et  al  v.  Johnson^  26  Vt.  64;  Hill  v.  Shorey  et  al,  42  Vt. 
614  ;  Coolidge  v.  Hager^  43  Vt.  9 ;  Miller  v.  Lapham,  44  Vt. 
416  ;  Fuller  v.  Arms,  45  Vt.  400 ;  AngcU  Watercourses,  §§  173, 
174.  If  the  construction  of  this  deed  is  doubtful,  we  must,  to 
ascertain  its  meaning,  find  out  from  the  entire  instrument,  in  view 
of  the  circumstances,  what  was  the  intent  of  the  parties.  Cfray, 
admr.  v.  Clark  et  al  11  Vt.  583  ;  Flagg,  admr.  v.  JEames  etalAO 
Vt.  16  ;  Fuller  v.  ArmSy  supra  ;  Cooney  v.  Hayes  et  al,  40  Vt. 
478  :  Bunklee  v.  Wilton  E.  R.  Go.  4  Post.  (N.  H.)  489 ;   Angell 
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Watercourses,  §  185.  The  case  shows  that  the  water  was  running 
at  the  old  barn  at  the  time  Hicks  purchased  and  took  his  deed.  The 
pipe  conveying  it  had  lain  in  the  ground  and  been  used  for  that 
purpose  for  more  than  20  years.  Had  the  spring  or  well  from 
which  the  water  flowed,  been  located  upon  other  lands  of  the 
grantor  not  embraced  in  the  deed,  the  right  to  take  the  water  as 
it  was  then  running,  would  have  passed  to  Hicks  by  that  deed,  as 
appurtenant  to  the  buildings  and  land.  Vermont  Central  R,  R, 
Co.  V.  Estate  of  Hilh,  23  Vt.  681  ;  Swazey  v.  Brooks,  34  Vt. 
451 ;  Coolidge  v.  Hager^  supra  ;  French  et  al.  v.  Freeman,  43  Vt. 
93  ;  Nicholas  v.  Chamberlain,  Cro.  Jac.  121,  quoted  in  N,  Ipswich 
Fac.  v.  Batchelder^  3  N.  H.  193  ;  Dvmklee  v.  Wilton  R,  R.  Co. 
supra. 

From  the  deed  taken  as  a  whole,  in  the  light  of  the  circum- 
stances under  which  it  was  given,  the  situation  of  the  subject- 
matter  and  the  parties,  and  the  doctrine  and  principles  deducible 
from  the  cases  above  cited,  I  think  the  following  propositions  are 
well  founded.  I.  That  the  cleed  from  Whitney  to  Hicks,  of 
Nov.  22, 1858,  operated  to  convey  the  spring  or  well  to  the  gran- 
tee. 2.  That  the  reservation  did  not  operate  to  retain  for  the 
grantor  any  estate  or  interest  in  the  spring  itself.  The  right  re- 
served is  in  law  just  what  the  instrument  states  it  to  be  in  fact — 
"  the  right  now  occupied  by  me  of  drawing  the  water  from  thewell,^^ 
&c.  Nothing  is  reserved  but  an  easement  or  right  to  take  water, 
and  enter  to  repair  or  relay  the  pipe.  Mixer  v.  Reed,  25  Vt.  254  ; 
Clarke  v.  Estate  of  Conroe,  38  Vt.  469 ;  Coolidge  v.  Hager,  su- 
pra. The  right  to  thus  take  water,  is  the  right  then  occupied  by 
Whitney.  He  had  by  force  of  this  reservation,  the  right  to  enjoy 
thereafter,  the  privilege  of  taking  the  same  quantity  of  water  in 
the  same  manner,  and  by  the  same  means  and  methods,  in  use  at 
the  date  of  the  deed.  The  right  to  thus  take  water  was  personal 
to  Whitney.  He  reserves  nothing  for  his  heirs  and  assigns,  nor  does 
the  agreement  recited  amount  to  a  covenant  running  with  the  land ; 
though  it  was  binding  upon  Hicks  and  Whitney,  non  constant  that 
it  binds  their  grantees,  Chase  and  Dix.  At  any  rate,  it  was  entirely 
competent  and  lawful  for  Whitney's  grantees  to  make  any  arrange- 
ment they  pleased  in  regard  to  the  water  while  owners,  or  in  re- 
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gard  to  the  manner  of  conducting  it  from  the  spring.  When  these 
parol  licenses  given  by  Aldrich  and  Hicks,  had  been  acted  upon 
by  Terrill,  they  became  obligatory  upon  him  at  least.  After  that 
time,  none  of  these  parties  could  alone  restore  the  old  status. 
Chase,  as  the  grantor  of  Terrill,  is  bound  by  his  acts  as  owner, 
80  far  at  least  as  Hicks  and  his  grantees  are  concerned.  Hence, 
Chase  cannot  now  stand  upon  Whitney's  right,  only  as  limited 
and  burdened  by  such  changes  as  his  grantor,  Terrill,  while  owner, 
engrafted  upon  that  right.  If  Hicks  was  the  owner  of  the  spring, 
he  had  a  right  to  all  the  water,  except  so  much  as  was  reasonably 
sufficient  to  supply  Whitney's  baro,  and  the  Knapp  and  Higby 
house,  drawn  in  the  manner  used  at  the  date  of  the  deed.  Hicks 
and  his  grantee  Dix,  have  the  right  to  take  at  the  new  house,  as 
much  water  as  ran  to  the  old  barn  at  least.  If  Whitney,  when 
he  deeded  to  Hicks,  took  water  at  the  Higby  and  Enapp  house, 
through  a  pipe  so  ganged  or  plugged  that  the  free  course  of  the 
water  through  the  branch  pipe  to  the  old  barn,  was  not  obstructed, 
or  what  is  perhaps  the  same  in  effect,  if  he  drew  from  a  faucet, 
then  Chase  must  draw  in  the  same  manner. 

The  objection  that  the  orator  takes  to  the  admission  of  the  de- 
fendant's testimony,  is  not  well  founded.  The  master  finds  that 
a  list  of  witnesses  was  furnished  to  the  orator  before  the  defend- 
ant began  to  take  his  testimony.  That  is  a  compliance  with  rule 
16,  as  it  has  been  understood  and  practiced  under  for  the  last 
half  century  in  this  county.  ' 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  On  the  22d  day  of  November,  1858,  when  Lyman 
H.  Whitney  conveyed  the  premises  owned  by  the  defendant  to 
Warren  J.  Hicks,  he  was  the  sole  owner  of  the  well  of  water, 
and  of  all  the  premises  to  which  the  water  from  the  well  flowed, 
excepting  the  orator's  premises,  which  he  had  conveyed  three  days 
prior  thereto,  at  which  time  the  water  from  the  well  was  running 
to  and  supplying  them.  Being  thus  situated,  Whitney  had  the 
right  in  his  conveyance  to  Hicks,  to  make  such  a  reservation  in 
regard  to  the  water  flowing  from  the  well,  as  he  saw  fit.  The 
main  pipe  then  conveyed  the  water,  first  to  said  Whitney's  barn 
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on  his  homestead ;  thence  to  the  orator's  premises ;  and  thence 
the  surplus  water  flowed  to  the  old  house  standing  on  the  lot  which 
he  that  day  conveyed  to  Warren  J.  Hicks.  There  was  also  then 
a  pipe  branching  from  the  main  pipe,  on  the  lot  he  conveyed  to 
Hicks,  which  conveyed  a  small  portion  of  the  water  to  an  old 
bam  standing  on  the  lot  conveyed,  but  the  water  had  never  been 
used  at  said  barn  to  any  great  extent,  and  only  during  a  small 
part  of  the  year.  With  the  acqueduct  thus  laid,  Whitney  con- 
veyed the  lot  on  which  the  well  was  situated,  with  the  following 
reservation  :  "  Reserving  only  the  right  now  occupied  by  me,  of 
drawing  the  water  from  the  well  on  said  land,  and  of  digging  to 
repair  or  relay  water-pipes  from  said  well, — it  being  mutually 
agreed  and  understood,  that  the  water  shall  never  be  diverted 
from  its  present  channel,  but  shall  first  pass  to  the  barn  of  said 
Whitney  on  his  homestead,  and  thence  to  the  dwelling  of  Frank- 
lin Knapp  and  George  E.  Higby,  and  thence  across  the  road  to 
the  dwelling  on  the  lot  above  deeded,  where  the  surplus  water 
shall  be  freely  suffered  to  run.*'  The  right  then  occupied  by  said 
Whitney,  was  the  right  to  draw  all  the  water  frqm  said  well. 
The  language  used  is,  "  the  water  from  the  well,"  and  not  a  part 
,of  the  water.  To  make  it  more  certain,  it  is  repeated  in  the  uext 
clause,  "  the  water  " — not  a  part  of  the  water — "  shall  never  bo 
diverted  from  its  present  channel,"  Ac  ,  but  shall  pass  on,  "  and 
thence  'across  the  road  to  the  dwelling  on  the  lot  above  deeded, 
where  the  surplus  water  shall  be  freely  suffered  to  run."  By 
surplus  water,  must  be  understood  what  was  left  over  of  the  whole 
quantity  of  water  flowing  from  the  well  after  supplying  the  two 
places  first  named.  From  this  language,  so  often  repeated,  if 
Whitney  did  not  reserve  the  right  to  draw  all  the  water  flowing 
from  the  well,  it  would  be  difficult  to  use  language  which  would 
create  such  a  reservation.  We  think  he  did  reserve  the  right  to 
draw  through  tlic  aqueduct  to  the  l)aru  of  said  Whitney  on  his 
homestead,  all  the  water  flowing  from  tlio  well,  where  he  had 
the  right  to  use  so  much  of  the  water  as  he  was  then  using  and 
accustomed  to  use ;  that  what  remained,  was  to  pass  to  the  prem- 
ises of  Knapp  and  Higby,  where  s  >  much  of  the  water  could  be 
used,  as  was  then  used  and  accustomed  to  be  used,  and  the   rest 
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was  to  pass  as  surplus  water,  to  the  house  on  the  premises  then 
conveyed.  The  branch  pipe  was  wholly  on  the  premises  con- 
veyed, and  was  conveyed  with  the  premises,  and  not  as  an  appur- 
tenance to  them.  When  the  grantor  reserved  from  the  operation 
of  that  deed,  the  water  flowing  from  the  well,  he  reserved  what 
was  flowing  through  the  branch  pipe,  as  well  as  what  flowed 
through  the  main ^pipe  below  the  branch  pipe.  If  Whitney  ceased 
to  use  the  water  at  the  barn  on  his  homestead,  it  would  go  to  in- 
crease the  surplus.  We  do  not  think  he  could  convey  the  right 
to  any  one  to  draw  the  same  quantity  at  some  other  place.  The 
water  was  to  run  in  the  then  channel,  and  when  it  passed  the  bam  on 
the  homestead,  it  became  a  part  of  the  surplus,  if  it  was  not  neces- 
sary to  supply  the  Enapp  and  Higby  premises,  as  they  were  then 
supplied.  We  do  not  find  anything  in  the  testimony  that  varies 
the  rights  of  the  orator  and  defendant  in  the  water  flowing  from 
the  spring,  from  what  they  were  as  fixed  by  the  reservation  in  said 
deed  to  Warren  and  J.  Hicks.  As  the  surplus  was  to  be  returned 
to  the  premises,  the  defendant  has  the  right  to  use  that  surplus  as 
he  chooses  and  when  he  chooses.  The  arrangement  between  Terrill, 
Aldrich,  and  Hicks,  by  which  the  course  of  aqueduct  was  changed 
somewhat,  we  do  not  think  was  intended  to  or  did  vary  the  rights 
of  the  various  parties  to  the  water  flowing  from  the  well.  We 
do  not  think  the  defendant  has  any  right  to  the  water  till  it  becomes 
surplus  water,  by  remaining  after  having  passed  and  supplied  the 
barn  on  the  homestead,  and  the  orator's  premises,  as  they  were  sup- 
plied at  the  date  of  the  conveyance.  This  surplus  the  defendant 
has  the  right  to,  and  the  orator  is  bound  to  furnish  him  reasonable 
facilities  to  convey  it  from  his  house,  and  is  also  bound  to  souse 
the  water  at  his  premises,  that  the  surplus  water  may  pass  freely  to 
the  defendant,  if  the  defendant  desires  to  take  it.  The  16th 
chancery  rule,  in  regard  to  which  the  solicitors  are  at  variance, 
and  which  we  are  desired  to  construe,  we  understand  to  mean, 
that  each  party  before  he  commences  taking  the  testimony  on  his 
side,  shall  give  to  the  other  party  a  full  list  of  the  names  of  the 
witnesses  whose  depositions  he  proposes  to  take.  This  is  the  con- 
struction which  has  been  universally  given  to  the  rule,  so  far  as 
we  are  aware.    The  defendant  could  never  know  or  tell  what 
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witnesses  he  should  be  under  the  necessity  of  using,  till  he  knew 
what  the  orator  had  shown  by  his  witnesses.  The  pro  forma  de- 
cree of  the  court  of  chancery  is  reversed,  and  the  cause  is  re- 
manded, with  a  mandate  to  enter  a  decree  for  the  orator,  perpet- 
ually enjoining  the  defendant  from  taking  any  water  from  said 
well  by  said  branch  pipe,  or  in  any  other  way  than  as  surplus 
water,  as  herein  defined,  after  it  shall  have  reached  the  premises 
of  the  orator.  From  the  fact  that  the  orator  has  burdened  the  case 
with  needless  testimony,  we  allow  to  the  orator  only  two  thirds 
of  the  entire  expense  of  his  testimony,  including  witness,  mas- 
ter, and  solicitor  fees,  and  fees  for  copies  of  the  testimony.  We 
should  have  made  a  larger  reduction  in  these  expenses,  if  the  de- 
fendant had  not  followed  in  this  respect  the  bad  example  set  him 
by  the  orator. 


Lafayette  L.  Davis  v.  Thomas  Judge. 
E»tcMi%hmeni  of  Boundary  Line  hy  Acquiescence,    Practice. 

A  line  may  be  establlihed  by  aoqulesoenee  of  the  parties,  that  Is  different  from  the  true 
line;  and  where  a^joinioK  owners  treat  a  line  as  the  dlTlsion  line,  and  ooonpy  with 
refinenee  to  it  for  a  period  of  fifteen  years,  although  it  was  .not,  in  the  first  instanoe, 
eetablished  by  them  by  agreement,  it  becomes  the  true  line,  as  much  as  though  it  were 
eetabliflhed  and  eridenoed  by  an  original  snrrey. 

If  error  be  oommitted  against  a  party  upon  one  point,  but  the  Jury  find  against  the 
party  by  special  yerdiot  upon  a  separate  and  distinct  point,  the  error  is  thereby  cured. 

Ejectment  for  land  in  the  village  of  Brattleboro.  Plea,  the 
general  issue,  and  trial  by  jury,  September  term,  1873,  Barrett, 
J.,  presiding. 

The  plaintiff,  to  maintain  the  issue  on  bis  part,  gave  in  evidence 
a  deed  from  Wm.  Barnes  to  Wm.  Pulsipher,  dated  February  3, 
1827 ;  copy  of  record  of  the  probate  of  Wm.  P.  Pulsipher's  will, 
August  15, 1838,  devising  the  lands  he  owned  in  Brattleboro,  to 
David  Ball ;  deed,  E.  B.  Wales  to  John  Simonds,  August  6, 1850  ; 
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same  to  G.  W.  Esterbrook,  same  date ;  Samuel  Ball  and  others  to 
David  Ball,  September  26, 1851 ;  David  Ball  to  J.  H.  &  W.  H. 
Esterbrook,  April  1, 1853  ;  John  B.  Simonds  to  J.  H.  &  W.  H. 
Esterbrook,  April  1,  1857 ;  report  of  commissioners  dividing 
lands  between  J.  H.  &  W.  H.  Esterbrook,  April  13,  1863  ;  W. 
H.  Esterbrook  to  the  plaintiflf,  February  19, 1867 ;  and  to  further 
maintain  the  issue  on  his  part,  and  to  show  that  the  defendant  had 
no  title  to  the  demanded  premises,  the  plaintiff  also  gave  in  evi- 
dence the  following  deeds  in  the  defendant's  chain  of  title :  Henry 
S.  Rockey  to  John  L.  Dickerman,  September  28,  1837  ;  Dicker- 
man  to  Alanson  Stone,  May  11,  1 848 ;  Stone  and  wife  to  Isaac 
Hall,  March  12,  1852 ;  Hall  and  wife  to  the  defendant,  February 
22, 1854.  The  plaintiff  offered  no  other  evidence  tending  to  show 
that  he  or  his  grantors  had  title  by  deed  to  the  land  in  controversy. 

The  defendant,  to  show  title  to  the  demanded  premises  in  him- 
self, introduced  evidence  tending  to  show  that  in  1801,  one  Joseph 
Clark  owned  the  land  now  owned  by  himself  and  the  plaintiff, 
and  gave  in  evidence,  to  complete  his  chain  of  title,  in  addition  to 
the  deeds  introduced  by  the  plaintiff,  a  deed  from  Joseph  Clark  to 
James  Elliott,  dated  July  1,  1801 ;  Elliott  to  Noah  Sabin,  May 
26,  1803  ;  Sabin  to  David  Stebbins,  January  28,  1811 ;  Stebbins 
to  Elihu  Hotchkiss,  April  2, 1811 ;  Hotchkiss  to  Elihu  H.  Thomp- 
son, May  15, 1830 ;  Thompson  to  Henry  S.  Rockey,  May  15, 
1830 ;  and  to  complete  the  plaintiff's  chain  of  title,  introduced  a 
deed  from  Joseph  Clark  to  Levi  Pratt,  dated  May  20,  1804,  and 
from  Pratt,  deduced  the  title  through  several  mesne  conveyances, 
to  Wm.  Barnes,  Jr.,  August  25, 1815.* 

The  evidence  on  both  sides  concurred  in  showing,  that  before 
the  recollection  of  any  witness  produced,  there  was  on  the  plain- 
tiff's  lot,  an  old  red  house,  which,  until  it  was  torn  down  by  J. 
H.  &  W.  H.  Esterbrook  in  1854  or  1855,  was  principally  occu- 
pied as  a  tenement  house.  The  evidence  on  both  sides  also 
showed,  that  before  the  recollection  of  any  witness  produced,  the 
old  yellow  house  occupied  by  the  defendant,  was  standing  upon 
his  premises,  and  that  in  a  line  therewith,  and  extending  westerly, 
there  was  a  long  shed  and  other  out-buildings     It  was  not  contro- 

*  None  of  the  deeds  in  the  ease  were  ftimished  the  reporter. 
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verted  but  that  the  house  now  standing  upon  the  defendant's  lot, 
was  the  same  house  mentioned  in  the  deed  from  Joseph  Clark  to 
James  Elliot  as  then  in  occupation  of  Benjamin  Smead,  and  also 
in  the  deod  from  James  Elliott  to  Noah  Sabin,  3d,  dated  May  26, 
1803  ;  but  there  was  no  evidence,  except  what  was  found  in  the 
descriptions  in  the  several  deeds,  tending  to  show  which  house 
was  first  erected.  No  witness  upon  either  side  professed  to  have 
anj  personal  knowledge  where  the  line  mentioned  in  the  old  deeds 
between  the  premises  owned  by  the  plaintiff  and  the  defendant 
was  located ;  bat  the  plaintiff  insisted  that  the  line  claimed  by 
him  as  indicated  on  his  plan,  was  the  line.  It  was  not  claimed 
by  either  party,  that  any  bound  or  monument  mentioned  in  the 
deeds,  could  now  be  located,  except  the  northeast  corner  of  the 
defendant's  house  ;  and  as  to  that,  the  plaintiff  claimed  that  the 
northeast  corner  was  the  corner  which  extended  furthest  east,  being 
the  corner  of  the  main  part  of  the  house.  The  defendant  claimed 
that  it  was  at  least  doubtful  whether  the  northeast  corner  referred 
to  in  the  deed,  might  not  be  the  corner  of  the  ell  part  of  the  house, 
which  stood  twenty -four  feet  westerly  of  the  main  part,  and  ex- 
tended four  feet  and  four  inches  farther  north,  and  had,  since 
the  memory  of  the  oldest  inhabitant,  always  had  a  door  opening 
into  that  part  of  the  house  from  the  outside,  and  until  several 
years  after  the  defendant  took  possession,  a  porch  in  front  of  and 
over  it. 

The  plaintiff  claimed,  and  his  evidence  tended  to  show,  that 
there  had  been  for  many  years  before  he  purchased,  a  fence  ex- 
tending from  the  westerly  side  of  the  street  to  a  point  a  few 
inches  north  of  the  northerly  projection  made  by  the  ell  part  of 
the  defendant's  house  at  the  old  porch,  and  that  this  fence  bad 
been  regarded  by  the  occupants  of  the  plaintiff's  and  defendant's 
land,  as  on  the  true  line  between  them,  and  that  it  was  on  a  line 
four  feet  northerly  from  the  north-east  corner  of  the  main  part  of 
the  defendant's  dwelling-house,  and  that  at  the  east  end  thereof, 
near  the  street,  stood  an  old  fence-post,  which  the  defendant  con- 
ceded he  had  always  regarded  as  being  on  the  true  line 
between  the  two  lots.  The  plaintiff  claimed  that  this  line  should 
be  extended  westerly,  on  the  south  side  of  an  appletree  stub, 
84 
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which  he  claimed  was  always  regarded  by  his  grantors  as  on  their 
land,  to  a  point  west  of  the  land  in  controversy,  to  the  northeast 
corner  of  a  tract  of  land  conveyed  to  John  B.  Simonds  by  Elijah 
B.  Wales,  August  6,  1850  ;  and  claimed  that  this  uorihcast  cor- 
ner was  on  the  true  line  between  the  lots  in  controversy,  and  that 
a  line  beginning  at  said  old  post,  and  extending  east,  69  degrees 
west,  would  run  four  feet  north  of  the  northeast  corner  of  tho  up- 
right part  of  said  house,  and  south  of  sai  i  appletrce  stub,  and  to 
the  northeast  corner  of  said  lot  conveyed  by  Wales  to  Simonds, 
and  that  said  Wales  so  regarded  it  when  he  gave  said  deed,  he 
having  by  purchase  acquired  title  to  a  portion  of  the  land  con- 
veyed to  Alanson  Stone  by  John  L.  Dickcrman,  May  11,  1848, 
the  same  being  a  part  of  the  original  Hotchkiss  property,  and  now 
owned  by  the  defendant.  Said  Wales  was  produced  as  a  witness 
by  the  plaintiff,  but  on  his  cross-examination  testified  that  he  did 
not  know  where  the  line  then  was,  or  now  is,  and  admitted  that  he 
moved  the  barn  which  is  now  standing  on  a  part  of  the  premises 
purchased  by  him  of  Stone,  and  that  he  intended  to  locate  the 
barn  on  his  own  land,  and  had  no  reason  to  suppose  he  did  not  so 
locate  it,  and  testified  that  since  he  so  located  said  barn,  the 
northwest  corner  thereof  had  bulged  out  over  what  the  plaintiff 
claimed  to  be  the  line.  Plaintiff'^s  evidence  also  tended  to  show, 
that  on  the  line  as  he  claimed  it,  at  the  point  mentioned  in  the 
deed  from  Wales  to  Simonds,  and  extending  a  few  feet  easterly, 
there  were  traces  of  an  old  wall,  which  the  plaintiflF  claimed  were 
upon  the  boundary  between  the  lots.  This  line  thus  extended 
westerly  from  a  point  four  feet  northerly  from  the  northeast  cor- 
ner of  the  upright  part  of  the  defendant's  dwelling-house,  brought 
a  new  barn  erected  by  him  in  1869,  ten  inches  north  of  that  line 
at  the  easterly  end  of  the  barn,  and  between  eleven  and  twelve 
inches  at  the  westerly  end  thereof,  and  to  this  extent  the  defen- 
dant's barn,  as  claimed  by  the  plaintifi",  encroached  upon  his  land. 
There  was  no  evidence  tending  to  show  that  there  had  ever  been 
any  fence  between  the  lands  of  the  plaintiflF  and  defendant,  west  of 
the  point  where  the  fence  ended  at  the  old  porch.  The  evidence 
on  both  sides  concurred  in  showing,  that  until  J.  H.  &,  W.  H. 
Esterbrook  erected  their  new  house  in  1855,  there  was  an  open 
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space  or  drive-way,  extending  from  the  street,  past  and  near  the 
south  end  of  saidred  house,  and  into  the  garden  west  of  and  be- 
lon^in^  thereto  ;  that  said  drive-way  was  bounded  on  the  south  by 
said  old  fence,  as  far  as  the  same  extended  westerly  from  the 
street.  This  drive-way  was  described  by  the  witnesses  as  being 
in  width  from  fifteen  to  twenty  feet,  with  a  bar- way  across  the 
easterly  end,  about  in  a  line  with  the  front  side  of  the  old  red 
house.  There  was  no  other  fence  between  the  possessions  of  the 
plaintifi*  and  the  defendant,  known  to  any  witness,  except  the  one 
running  from  the  street  to  the  porch. 

The  evidence  on  the  part  of  the  plaintiff  as  to  the  manner  that 
the  space  or  drive-way  between  the  buildings  on  their  respective 
lots,  had  been  used,  and  the  evidence  by  parol  as  to  the  true  or 
the  possessory  line  between  the  plaintiff  and  the  defendant,  was 
substantially  as  follows : 

William  H,  JEsterbrook  :  "  I  owned  the  Davis  house  with  my 
brother ;  when  he  died  it  was  set  off  to  me  ;  David  Ball  conveyed 
to  us ;  when  we  bought,  there  was  on  old  story  and  a  half  red 
house  standing  on  it — one  of  the  oldest  houses  in  town — it  stood 
up  and  down  the  street ;  we  took  down  the  old  house  and  built 
new  in  1854  or  1856  ;  the  new  house  stands  further  south  than 
the  old  one ;  I  built  one  length  of  picket  fence  next  to  the 
picket  fence  by  the  road,  a  number  of  years — 4  or  5 — after  I 
built  the  house  :  had  been  a  fence  there  before ;  was  an  old  board 
fence ;  we  concluded  that  we  didn't  know  where  the  line  was, 
and  put  the  fence  on  what  we  supposed  was  our  land,  thickness  of 
post  north  of  old  fence ;  was  a  board  fence  west,  out  to  porch  on 
kitchen  door ;  it  seems  to  me  that  fence  run  up  to  an  angle  by 
Judge's  door  ;  I  should  say  the  picket  fence  was  about  on  a  line 
with  the  old  fence,  was  a  post  that  stood  by  the  porch,  that  the 
fence  was  nailed  to  :  the  old  fence  leaned  over  to  the  north — that 
post  leaned  over — might  have  been  a  space  18  inches  at  top  and 
10  inches  at  bottom  between  porch  and  post ;  was  originally  a 
drive-way  between  houses,  on  our  land  ;  was  north  side  of  fence  ; 
was  used  for  accommodation  of  old  red  house  ;  drive-way  was  not 
used  for  accommodation  of  Judge's  place ;  it  led  from  street  into 
what  is  now  Davis's  garden ;  wood  was  drawn  in  that  way ;  the 
wood-shed  was  on  the  south  end  next  to  Judge's  old  shed  ; 
was  made  by  spiking  on  a  slit-work  to  Judge's  shed,  and  then  lay- 
ing on  boards,  sloping  to  the  north  ;  this  shed  remained  there  till 
we  moved  it  when  new  house  was  built ;  Isaac  Hall  owned  Judge's 
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place  at  that  time  ;  Hall  never  objected  to  this  wood-shed  ;  never 
heard  Judge  object ;  always  occupied  garden  clear  np  to  Judge's 
buildings  ;  Judge  never  asserted  any  claim  north  of  fence  or  build- 
ings ;  I  recollect  old  appletree  ;  was  a  space  between  appletrec 
and  Judge's  old  shed,  4  or  5  inches,  should  think ;  a  small  child 
might  possibly  squeeze  through ;  never  heard  Judge  assert  any 
claim  or  right  to  land  north  of  his  line  of  sheds  ;  1  have  known 
the  premises  since  a  boy  ;  Judge's  sheds  had  stood  there  some  time. 
Cross-examination.  Am  59  years  old  ;  always  lived  in  Brattle- 
boro ;  cannot  remember  when  Judge's  sheds  were  not  there;  I 
never  lived  on  or  near  the  premises  ;  I  never  knew  where  the  line 
was  between  the  premises  ;  I  was  ignorant  when  I  sold,  of  where 
the  old  line  was  ;  front  of  red  house  was  as  far  front  as  Judge's 
house ;  was  a  pair  of  bars  that  went  across  drive-way  on  a  line 
with  front  of  red  house  ;  I  cannot  remember  when  this  space  was 
all  open ;  I  paid  no  attention  to  it  till  we  bought ;  when  we 
bought  Ball  property,  Judge  had  a  front  fence  ;  1  think  his  front 
fence  was  further  back  than  where  I  put  mine ;  was  a  porch  over 
front  door  to  the  ell  of  Judge's  house ;  when  we  bought  it,  was  no 
fence  running  west  beyond  corner  of  ell  towards  appletree ; 
near  the  ground  the  appletree  was  4  or  5  inches  from  Judge's 
buildings ;  I  am  sure  there  was  a  space  between ;  our  tenants 
used  to  use  the  apples  of  this  tree  ;  I  never  told  Bulkley  that  the 
tree  was  on  the  line ;  I  always  supposed  the  old  shed  was  built 
just  so  eaves  dropped  on  Judge's  land ;  the  fence  was  kept  up  and 
this  drive-way  was  not  a  common  one;  I  don't  know  that  the 
fence  does  not  stand  now  where  it  did  when  I  sold  it ;  thihk  it 
stands  where  it  used  to." 

William  Conant,  "  Am  68  years  old  ;  moved  to  Brattleboro 
in  1827 ;  when  I  lived  on  premises  of  Davis,  it  was  a  long  red 
house  ;  was  one  of  the  oldest  in  Brattleboro  ;  I  moved  into  red 
house  in  1885  ;  I  lived  there  19  years  almost ;  red  house  and  ell 
to  yellow  house,  were  18  feet  apart,  might  be ;  was  a  drive-way  on 
premises  I  lived  on  ;  always  supposed  it  belonged  to  my  premises ; 
no  one  else  drove  in  there  unless  permitted ;  was  a  bar-way 
across  drive-way  nearly  on  a  line  of  front  of  red  house ;  was  a 
fence  south  of  the  drive-way,  running  from  the  street  up  to  the 
porch  of  the  yellow  house  ;  the  fence  when  I  first  went  there,  was 
nearly  upright ;  a  grown  person  couldn't  well  get  through  be- 
tween the  fence  and  porch ;  the  last  years  I  lived,  there,  the  post 
got  bent  over,  and  small  persons  use  d  to  go  through ;  don't  know 
as  I  ever  tried  to  go  through ;  there  was  a  porch  or  stoop  over 
the  door  to  the  ell  part ;  don't  think  the  sioop  projected  further 
north  than  the  thickness  of  a  board ;  when  I  first  went  there, 
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Bockev  lived  in  tho  yellow  house ;  a  good  many  others  lived 
there  ;  Stone  and  Wales  and  a  Poster  lived  there  after  Bockey ; 
none  of  the  occupants  of  the  yellow  house  used  this  drive-way 
while  I  lived  there  ;  don't  know  why  they  should  ;  there  was  no 
opening  to  it  from  the  south  ;  I  know  about  the  wood-shed ;  I 
put  it  up  myself ;  I  took  joists  and  spiked  on  to  the  shed  of  the 
yellow  house,  even  with  the  eaves  of  the  shed  ;  it  was  a  board 
roof:  sloped  to  the  north  ;  Rockey  lived  there  then  ;  he  made  no 
objection  ;  I  put  up  a  small  barn  just  west  of  the  applet ree  ;  I 
put  it  up  just  as  I  did  the  wood-shed  ;  when  Wales  moved  the 
barn  off,  it  left  the  south  side  of  my  barn  all  open  ;  the  fence  was 
not  a  very  old  fence  when  I  moved  there,  but  was  when  I  came 
away  ;  I  remember  the  appletrce  west  of  the  shed  I  built ;  there 
was  a  space  between  the  appletree  and  Rockey's  shed  ;  li  feet 
from  the  ground,  was  a  space  of  six  inches ;  it  was  supposed 
that  the  barn  which  Wales  moved,  stood  right  on  the  line  ;  it  stood 
on  a  straight  line  with  the  sheds  when  I  lived  there  ;  Wales  after- 
wards moved  the  barn  ;  he  turned  it  round  ;  they  never  used  our 
land  only  when  they  turned  the  barn  round  ;  might  have  stepped 
on  my  land  then ;  I  knew  William  Pulsipher,  a  former  owner ; 
Pulsipher  and  I  were  out  in  the  garden  one  day  ;  Pulsipher  said 
when  they  built  that  ell,  they  crowded  on  him,  and  the  water 
dripped  on  him,  but  he  should  make  no  trouble  about  it ;  Pul- 
sipher was  an  old  man,  and  is  dead.  Cross-examination.  Mr. 
Pulsipher  lived  in  Winchester,  N.  H.  ;  the  ell  was  not  built  at 
the  same  time  the  upright  was ;  the  ell  part  did  not  look  like  an 
old  building  ;  upright  part  was  well  painted  ;  I  never  owned  the 
Ball  property,  I  was  a  tenant ;  when  I  put  up  my  shed,!  took 
away  an  old  one  ;  a  Mr.  Hildreth  used  to  use  it  to  keep  his  cow 
in  ;  it  was  old  and  worn  out ;  this  old  shed  was  not  quite  so  high 
as  the  one  I  built ;  when  I  put  my  barn  up,  I  was  a  tenant  of  Mr. 
Ball's ;  at  that  time  the  sheds  and  barn  on  Judge's  premises, 
and  fence  west  between  the  barn  and  sheds,  were  on  a  straight 
line  ;  the  appletree  began  to  decay  after  I  went  there ;  there 
never  was  a  fence  running  up  against  the  tree  ;  my  barn  was  west 
of  the  tree  and  my  shed  east  of  it ;  when  I  lived  there  Fisher's 
house  was  not  built ;  Simonds  built  his  house  while  I  lived  there  ; 
never  knew  them  to  shingle  the  ell  part  while  I  lived  there  ;  might 
have  painted  it ;  don't  remember;  it  couldn't  have  been  ]>ainted 
but  once  ^hile  I  lived  there ;  I  don'i  remember  anything  about  a 
hog-pen  and  privy  there  on  Judge's  premises,  until  after  tho  barn 
was  turned  round." 

Elijah  B.   Wales,      "  Lived   in  Brattleboro  25  years ;    have 
known  this  property  since  then ;  boarded  with  Alauson  Stone  one 
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year ;  then  hired  and  lived  in  ell  part  and  north  room  of  upright 
part  of  yellow  house  1 J  years  while  Stone  owned  the  premises  ; 
the  rod  house  was  some  15  feet  from  the  ell,  and  inside  of  20  feet 
from  the  upright  part  of  the  yellow  house ;  I  remember  the  drive- 
way ;  used  to  be  a  bar-way  across  it,  even  with  the  front  of  the 
red  house ;  was  a  fence  south  of  it  between  the  premises,  running 
from  street  to  porch ;  the  post  at  the  porch  was  pitched  over ;  the 
bottom  was  6  or  8  inches  from  the  porch ;  I  did  not  use  the  drive- 
way while  I  lived  there,  nor  none  of  the  families  in  the  yellow- 
house  ;  I  never  occupied  the  land  north  of  where  the  buildings 
stood  ;  I  recollect  the  appletree  ;  24  years  ago  I  used  to  pass  be- 
tween the  shed  and  tree  to  a  hen-coop  I  had  there ;  I  am  44  years 
old ;  I  owned  the  lot  where  Judge's  west  house  now  is,  and  the 
Esterbrook  and  Siraonds  tract ;  Henry  Clark  made  the  surveys 
through  from  Root  lane  to  the  Barnes  lot ;  began  at  Root  lane, 
run  northerly  47i  feet,  and  put  down  a  stone,  thence  47i  feet  more, 
to  the  Ball  line  ;  used  to  be  a  bank  wall  and  old  board  fence  top, 
east  of  this  point  between  Ball  lot  and  my  land ;  it  stood  there 
all  the  time  I  had  known  it ;  we  put  down  a  stone  for  a  corner  at 
the  north-east  corner  of  the  lot  sold  to  Simonds  ;  was  a  stake  put 
down  there  by  Clark  when  he  surveyed  it;  when  I  bought  land 
of  Stone,  we  put  down  corners,  and  they  are  there  now ;  I  moved 
the  barn  twice  ;  moved  it  on  to  the  line  ;  it  is  squashed  out  now, 
the  barn  and  wall  is,  all  the  way ;  the  bottom  of  the  north-west 
corner  post  of  the  barn,  is  out  of  plumb  four  to  six  inches ;  was 
plumb  when  I  put  it  there.  CrosB-examination,  George  Ester- 
brook  and  Henry  Clark  were  present  and  saw  corner  established 
on  land  1  sold  him ;  David  Ball  lived  in  Winchester,  N.  H. ;  I 
never  examined  the  town  records  to  ascertain  where  the  line  was ; 
Mr.  Clark  took  the  deeds  and  run  this  land  out  which  I  sold ;  I 
didn't  think  much  of  a  foot  of  land  then  ;  I  moved  the  barn  in  8 
or  9  months  after  I  bought ;  it  stood  there  part  of  a  day,  and  I 
turned  it  around  again  ;  it  stood  on  land  I  bought  of  Stone ;  stood 
as  far  north  as  I  bought ;  bottom  wall  was  on  line,  as  we  sap- 
posed  ;  I  didn't  understand  I  had  a  right  to  go  round  and  repair 
it  on  the  north  side  ;  the  east  end  was  on  a  liue  with  the  old  wall ; 
I  built  no  hog-pen  on  my  property  ;  the  privy  used  to  stand  on 
south  side  of  sheds ;  Stone  moved  privy  to  within  5  inches  of  the 
lino ;  hog-pen  was  next  west  of  the  privy ;  used  to  clean  out  privy 
from  hog-pen  ;  didn't  go  round  on  north  side  to  do  it ;  privy  seat 
was  on  west  side  next  to  hog-pen  ;  hog-pen  was  south  of  bam,  and 
stood  even  with  shed ;  it  did  not  project  northerly  beyond  line  of 
sheds ;  those  apples  weie  an  eating  apple ;  never  claimed  them." 
Alan%(m  Stone.     ^^  I  lived  in  yellow  house  from  May,  1848,  to 
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May,  1852 ;  I  sold  off  west  part  of  lot  to  Wales ;  used  to  be  a 
drive-way  on  the  red  house  lot ;  it  led  into  Conant's  back  yard  ; 
GoDant  used  to  use  it ;  I  never  used  it,  nor  did  any  of  the  occu- 
pants of  the  yellow  house ;  was  a  fence  that  run  up  from  front 
yard  to  porch ;  porch  was  over  the  kitchen  door ;  might  have  been 
a  space  of  6  or  8  inches  between  porch  and  fence ;  we  took  our 
wood  into  yard  south  of  yellow  house ;  this  porch  extended  the 
thickness  of  a  board  north  of  ell  part ;  none  of  the  occupants  of 
yellow  house,  occupied  or  claimed  a  right  north  of  tho  buildings, 
that  I  know  of;  I  recollect  when  picket  fence  was  built ;  the  old 
post  was  over  northeast  comer ;  the  old  fence  was  on  a  straight 
line  west  from  old  post ;  I  remember  appletroc  ;  at  the  ground 
was  one  root  that  ran  under  foundation  wall ;  as  it  run  up  it  was 
6  inches  or  one  foot  from  sheds  ;  Charles  Conant  used  to  have  a 
hen-coop  in  there ;  boys  9  or  10  years  old  or  younger,  could  go 
between  tree  and  shed ;  wood-shed  put  up  by  Conant  was  there 
when  I  bought  and  sold ;  the  appletree  has  been  cut  away  on 
south  side ;  Judge's  new  barn  stands  north  of  the  line  of  the  old 
shed  that  stood  there  ;  the  wood-shed  Conant  built  was  attached 
to  old  shed ;  the  barn  Conant  built  was  attached  to  barn  on  my 
premises ;  I  claimed  no  right  to  appletree.  Crosi-examination. 
I  didn't  suppose  I  owned  appletree ;  the  buildings  on  Ball  lot 
were  very  old ;  I  had  no  occasion  to  go  north  side  to  make  re- 
pairs ;  I  should  have  asked  permission  to  go  on ;  I  supposed  if  my 
line  ever  went  any  further,  I  had  lost  it  by  possession ;  have  been 
in  Brattleboro  38  or  39  years ;  the  porch  was  put  up  with  slit-work 
and  boarded  up  aud  down ;  don't  know  that  I  ever  used  tho  ap- 
ples of  that  tree. 

John  B.  Simonds.  *'  I  purchased  strip  of  land  of  Maj.  Wales  ; 
was  a  corner  fixed ;  stake  drove  down ;  Clark  surveyed  it  and 
put  down  stake  ;  1  sold  to  W.  H.  Esterbrook  a  little  strip  off  of 
north — ^a  heater-piece  like ;  east  end  was  two  feet  wide,  and  west 
end  run  nearly  to  a  point.  Oross-examiiiation.  I  knew  nothing 
where  the  line  was ;  was  an  old  broken  down  rotten  fence  along 
there  ;  fence  run  down  easterly  from  my  corner  ;  Frank  lived  in 
the  Brown  house ;  Frank's  east  line  aud  Judge's  west  line  were 
same ;  from  this  line  was  a  fence  run  east  between  Ball  and 
Rockey  property. 

Lafayette  L.  Davis,  "  I  am  plaintiff  and  36  years  old ;  pur- 
chased in  1867  ;  always  lived  in  Brattleboro,  except  about  a  year 
and  a  half;  have  always  known  red  house  and  yellow  house 
property ;  rod  house  and  Judge  house  not  over  20  feet  apart ; 
used  to  play  with  Conant's  children  ;  the  drive-way  was  used  by 
occupants  of  Ball  property  alone ;  was  a  fence  south  of  drive- 
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way  ;  I  remember  the  porch  over  the  kitchen  door ;  it  projected 
north  no  farther  than  the  kitchen ;  old  fence  was  from  8  to  10 
inches  from  porch ;  I  used  to  go  through  there  ;  post  was  lean- 
ing over  north  ;  remember  fence-post  towards  street ;  the  jury  saw 
it  and  found  old  pieces ;  the  stake  Hines  and  I  put  down,  was  a 
little  north  of  old  post  found  ;  that  old  post  was  part  of  old  fenoe 
since  I  can  remember  ;  the  post  where  they  dug  yesterday  was 
east  end  of  old  fence  ;  old  fence  was  attached  to  end  of  picket 
fence ;  I  ran  new  picket  fence  a  little  north  of  old  line ;  the  old 
fence  leaned  north  towards  my  house  ;  when  I  built  new  fence,  I 
brought  it  north  to  match  my  picket  fence  ;  I  built  it  4  feet,  1 
inch  northerly  of  N.  E.  corner  of  yellow  house  ;  it  is  crowded 
over  now,  and  is  4  feet,  4  inches  ;  fence  at  corner  of  ell  is  13 
inches ;  since  I  bought  property,  Judge  has  lived  in  yellow  house ; 
Judge  never  claimed  any  rights  north  of  his  sheds  ;  the  new  barn 
was  built  in  summer  or  fall  of  1869 ;  it  projects  further  north 
than  his  old  barn  did  ;  his  eaves  drop  some  20  inches  over  the 
line ;  used  to  be  quite  a  space  between  appletree  and  old  shed  ; 
children  could  get  through ;  no  one  ever  asserted  any  claim  to 
the  appletree  since  I  lived  there ;  appletree  is  on  my  land  ;  I 
was  present  when  Hines  made  his  survey ;  he  ran  4t7i  feet 
from  O.  W.  Easterbrook's  corner ;  found  at  terminus  a  stake  and 
stones ;  we  placed  a  stake  there,  and  since  then  I  have  had  Clark 
and  Hines  there,  and  we  put  down  an  iron  pin.  Cross-examina" 
tt(m.  I  said  nothing  to  Judge  when  he  was  building  foundation 
wall  for  new  bam  ;  I  spoke  to  his  workman,  Mr.  Squires  ;  told 
him  he  was  getting  over  the  line ;  Judge  knew  that  the  line  was 
not  there  ;  I  employed  Hines  to  examine  books  and  records  be- 
fore making  his  survey ;  we  began  at  Esterbrook's  corner  and  run 
47i  feet  north,  because  that  was  the  only  point  we  could  find 
to  start  from  ;  then  started  from  the  post  conceded  by  Judge,  and 
run  four  feet  north  of  house  ;  I  moved  the  old  fence  and  put  up 
a  new  one  ;  the  fence  was  put  an  inch  on  me ;  I  built  the  fence  in 
1867  ;  it  might  show  from  post  holes  on  top  of  the  ground,  that  I 
took  some  of  Judge's  land,  but  the  fence  was  badly  tipped  to- 
wards me." 

George  H.  Clark.     ''  I  run  a  line  for  Judge  just  before  Hines 

and  I  were  there  together ;  commenced  4  feet  northerly  of  N.  E. 

corner  of  the  yellow  house  ;  I  sighted  through  to  a  target  Judge 

*  held  up,  which  he  said  was  6  inches  north  of  the  Wales  bam  ;  I 

followed  his  directions." 

Q-eorge  A.  Hines.  "  I  once  run  a  line  for  Judge ;  by  his  direc- 
tion I  started  at  the  old  fence-post,  and  run  to  a  point  6  inches 
north  of  the  Wales  bam  ;  this  line,  as  extended  from  the  old  fence 
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post  westward  to  strike  the  point  6  inches  north  of  the  Wales 
barn,  would  run  4  feet,  2  or  3  inches  northerly  of  the  N.  E.  cor- 
ner of  Judge's  house." 

The  plaintiflf  gave  no  evidence  tending  to  show  adverse  posses- 
sion by  his  grantors,  or  acquiescence  in  any  claim  or  line  by  the 
defendant  and  his  grantors,  other  than  is  above  detailed. 

The  defendant's  evidence  tended  to  show  that  he  and  his  grant- 
ors had  always,  when  occasion  required,  used  the  space  or  drive- 
way between  the  buildings,  for  a  passage-way  for  repairing  the 
buildings,  and  for  cleaning  a  privy  which  discharged  near  the 
north  line  of  the  defendant's  buildings  ;  his  evidence  also  tended 
to  show,  that  no  title  had  been  gained  or  lost  by  either  party  by 
adverse  possession,  and  that  neither  party  had  ever  acquiesced  in 
any  other  line  than  the  true  line,  wherever  that  might  be  ;  that 
the  new  barn  erected  by  him  in  1869,  was  in  a  line  with  the  build- 
ings before  standing,  and  was  erected  upon  his  own  land  and  ex- 
actly where  a  portion  of  the  old  shed  stood. 

The  defendant  requested  the  court  to  charge  the  jury : 

1.  **  That  the  deed  from  Joseph  Clark  to  James  Elliot,  July 
1, 1801,  operated  to  convey  all  the  land  enclosed  by  the  bounda- 
ries specified  in  that  deed  ;  therefore,  James  Elliot's  north  lino  is 
to  be  found  at  a  point  li  rods  north  of  the  north  east  corner  of 
the  defendant's  house. 

2.  ^'  That  the  deed  from  James  Elliot  to  Noah  Sabin,  May  26, 
1803,  operated  to  convey  the  same  lands  which  Clark  conveyed 
to  him  in  1801 ;  that  the  phrase,  *•  beginning  about  four  feet 
north,'  <&c.,  in  connection  with  the  remainder  of  the  description 
of  the  premises,  in  the  absence  of  evidence  that  Elliot  did  not 
intend  to  convey  all  he  owned,  or  that  he  afterwards  asserted  a 
claim  to  any  lands  south  of  a  point  li  rods  north,  <&c.,  does  not 
operate  to  restrict  the  boundaries  of  the  land  conveyed,  or  to  re- 
move the  north-east  corner  any  further  south. 

3.  "  That  the  legal  effect  and  construction  of  Clark's  deed 
to  Pratt,  May  20, 1804,  was,  to  convey  a  tract  of  land  beginning 
at  a  point  one  and  one  half  rods  north  of  the  north-east  comer  of 
the  house,  thence  running  west  24  degrees  50  minutes  south,  10 
rods  and  23  links,  as  the  compass  then  indicated  ;  that  the  plain- 
tiflf now  owns  only  the  land  which  Clark  conveyed  to  Pratt ; 
therefore,  the  plaintiff  has  shown  no  paper  title  to  the  land  in 
controversy. 
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4.  ''  That  the  case  shows  that  the  defendant  has  title  by  deed 
to  the  land  in  controversy  ;  therefore  the  defendant  is  entitled  to 
recover,  unless  the  jury  are  satisfied  that  he  has  lost  the  land  by 
reason  of  the  plaintiff  and  his  grantors  having  acquired  title  to 
the  same  by  adverse  possession. 

5.  ''  That  there  is  no  evidence  in  the  case  tending  to  show  that 
the  defendant  has  thus  lost  his  right  to  the  land  on  which  his  barn 
stands. 

6.  ''  That  the  testimony  of  William  Conant  does  not  show  any 
such  adverse  possession  of  the  land  on  which  his  barn  stands^  as 
would  deprive  the  defendant  of  his  right  to  erect  it  there. 

7.  "  That  in  order  for  the  defendant  to  be  deprived  of  his 
right  to  go  upon  the  lands  north  of  his  buildings  to  repair  or  re- 
build, or  to  deprive  or  oust  him  from  his. land  to  a  reasonable  dis- 
tance north  from  the  foundations  of  his  buildings,  the  plaintiff  or 
his  grantors  must  have  enclosed  the  land,  or  in  some  other  way 
so  asserted  a  claim  thereto,  that  the  defendant  or  his  grantors 
might  know,  or  have  good  reason  to  know,  that  the  plaintiff  or 
his  grantors  were  claiming  a  riglit  to  the  land  adverse  to  him." 

The  court  declined  to  charge  as  requested,  but  as  to  the  ques- 
tion of  title  by  deed,  told  the  jury  in  substance,  that  the  true 
line  between  the  plaintiff  and  the  defendant,  was  to  be  found  at  a 
point  four  feet  northerly  of  the  north-east  corner  of  the  defend- 
ant's dwelling-house,  and  by  that,  was  meant  the  north-east  corner 
of  the  main  part  of  the  house.  Upon  the  subject  of  adverse  pos- 
session, the  court  declined  to  charge  as  requested,  but  charged, 
in  substance,  that  if  the  jury  found  that  the  plaintiff  and  his 
grantors  had,  for  a  period  of  more  than  fifteen  years,  had  the 
open,  notorious,  and  exclusive  possession  of  the  land  upon  which 
the  defendant's  barn,  or  any  part  of  it,  stood,  claiming  title  ad- 
versely to  the  defendant,  that  he  was  entitled  to  recover  as  much 
thereof  as  he  had  thus  proved  his  possession  of,  just  the  same  as 
if  he  had  had  a  deed  of  it.  The  court  further  charged  the  jury 
upon  the  subject  of  acquiescence,  as  follows : 

''  There  is  another  mode  by  which  the  line  may  be  established. 
If  the  line  has  been  regarded  by  the  parties  on  both  sides  for  the 
period  of  fifteen  years,  as  the  true  line,  even  though  it  may  vary 
from  the  line  established  by  the  old  deeds,  it  would  become  the 
ti*ue  line  by  acquiescence.  A  line  may  be  established  by  acqui- 
escence of  the  parties,  that  is  not  the  true  line  of  the  survey. 
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Where  a^joiDing  owners  treat  a  line  as  the  dividing  line,  and  they 
both  occupy  with  reference  to  it  as  the  true  line,  when  that  occurs 
for  a  period  of  fifteen  years,  that  becomes  the  true  line,  as  much 
so  as  if  it  was  a  line  established  by  an  original  survey,  and  which 
the  original  survey  itself  evidences.  You  have  heard  the  evidence 
bearing  upon  this  aspect  of  the  case.  It  is  how  th<3  parties  have 
lived  side  by  side,  and  occupied  side  by  side,  by  their  fences,  by 
their  buildings,  by  their  uses  of  these  two  contiguous  house  lots. 
It  will  be  for* you  to  say,  then,  whether  the  line  as  the  plaintiff 
claims  it,  where  this  barn  is  located,  had  become  established  be- 
tween the  parties  before  the  putting  of  that  barn  there,  by  acqui- 
escence, by  the  actual  concurrence  of  the  parties  that  the  line 
between  them  was  where  the  plaintiff  claims  it.  If  so,  then  so 
far  as  the  right  of  the  plaintiff  in  this  case  is  concerned,  it  is  the 
same  as  if  established  by  an  old  original  survey,  and  where  it  was 
located  by  that  old  original  survey." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  in  answer  to 
a  question  by  the  court,  responded  that,  ''  the  jury  find  the  line  to 
be  as  claimed  by  the  plaintiff,  and  established  by  acquiescence." 
The  defendant  excepted  to  all  the  charge  above  given,  and  to  the 
omission  of  the  court  to  charge  as  requested. 

(7.  N.  Davenporty  for  the  defendant. 

There  was  manifest  error  in  the  charge  as  given,  and  the  omis- 
sion to  charge  as  requested,  upon  the  subject  of  title  by  deed. 
The  defendant  was  entitled  to  have  the  jury  instructed,  that  Clark's 
deed  to  Elliot,  operated  to  convey  all  the  land  enclosed  by  the 
boundaries  specified  in  that  deed,  and  that  the  true  north  line  of 
Elliot's  land,  was  to  be  found  by  starting  at  a  point  li  rods*  north 
of  the  north-east  corner  of  the  defendant's  house. 

The  court  erred  in  failing  to  comply  with  the  second  request. 
The  legal  effect  of  the  deed  from  Elliot  to  Sabin,  is  to  convey  the 
same  lands  which  Clark  conveyed  to  him.  There  was  no  evidence 
tending  to  show  that  Elliot  ever  after  asserted  claim  to  any  lands 
south  of  the  northern  boundary  in  the  deed  from  Clark  to  him ; 
or  that  he  intended  to  convey  any  less.  On  the  contrary,  I  insist 
that  the  intent  to  convey  the  whole,  is  clearly  manifest  from  the 
deed  itself.  It  describes  the  land  in  the  occupation  of  Calvin 
Bannister,  bounded  as  follows :  ''  Beginning  about  four  feet  north 


668  WINDHAM  COUNTY, 

DtkviB  V.  Jadge. 

of  the  north-east  corner  of  the  house  now  occupied  by  said  Ban- 
nister, thence  running  southerly,  bounded  by  the  west  side  of  the 
highway,  to  the  foot  of  a  ledge  of  rocks,  and  extending  so  far 
west,  and  thence  north  and  east  to  the  place  of  beginning,  as  to 
include  one  acre  of  land,  containing  one  acre  of  land."  It  is 
apparent  that  Elliot  intended  to  convey  Sabin  the  same  acre  of 
land  he  had  bought  of  Clark.  The  description  is  precisely  like 
that  in  Clark's  deed,  except  the  starting  point.  It  is  a  fundamental 
rule  in  the  construction  of  deeds,  that  the  intent  of  the  parties, 
(IS  manifested  by  the  entire  instrument,  controls  the  interpretation. 
So,  if  there  is  an  apparent  repugnancy  in  the  description,  that 
portion  is  to  be  preserved  which  best  subserves  the  prevailing  in- 
tention of  the  grantor.  2  Washb.  Real  Prop.  628;  State  v.. 
Trask,  6  Vt.  365 ;  Hull  v.  Fuller,  7  Vt.  100 ;  Gates  v.  Lewis,  7 
Vt.  511 ;  Sxra,  of  Stevens  v.  ffollister,  18  Vt.  294 ;  Pierce  v. 
Brown,  24  Vt.  165 ;  Hihbard  v.  Eurlhurt,  10  Vt.  173 ;  Park  v. 
Pratt  et  ah  38  Vt.  551 ;  Flagg,  admr,  v.  Fames  et  al.  40  Vt.  16  ; 
Bundy  v.  Morgan,  45  Vt.  46  ;  Worthington  v.  Hyler,  4  Mass. 
196 ;  Allen  v.  Holton,  20  Pick.  458. 

The  defendant  was  entitled  to  the  instruction  prayed  for  in  his 
third  request.  If  we  are  right  in  the  positions  above  urged,  then 
it  necessarily  follows  that  the  '^  north-east  corner  of  a  tract  of 
land  owned  by  Noah  Sabin,"  is  to  be  found  at  the  point  desig- 
nated in  Clark's  deed  to  Elliot,  that  is,  1^  rods  north  of  the  north- 
east comer  of  the  hoase.  Clark  had,  less  than  three  years  before, 
conveyed  the  adjacent  tract  to  Elliot.  He  found  the  starting 
point  li  rods  due  north  from  the  north-east  corner  of  the  house. 
When  he  gave  the  last  deed,  nothing  can  be  more  natural  than 
that  he  had  in  mind  the  same  starting  point.  Park  v.  Pratt, 
supra  ;  Gates  v.  Lewis,  supra.  ! 

The  charge  as  given  upon  the  qacstion  of  title  by  deed,  is  erro- 
neous in  respect  to  its  failure  to  answer  our  three  first  requests, 
and  especially  in  telling  the  jury  that ''  the  true  line  between  the 
plaintiff  and  the  defendant,  was  to  be  found  at  a  point  four  feet  north- 
erly of  the  north-east  corner  of  the  defendant's  dwelling-house, 
and  that  by  that,  was  meant  the  north-east  corner  of  the  main  part 
of  the  house."    The  assumption  that  ''  about  four  feet,"  means 
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exactly  four  feet,  was  error.  I  submit  that,  ^'  about  four  feet,'' 
means,  near  or  in  the  vicinity  of  four  feet.  The  court  told  the 
jury  that  "about  four  feet  north,"  meant  ^\four  feet  norikerlyy 

1  submit  that  north  means  due  north.  There  is  no  authority  for 
the  construction  of  the  court  below.  On  the  oontrarj,  if  a  deed 
calls  for  a  line  running  "  northerly,"  that,  iu  the  absence  of  any 
controlling  monuments,  is  taken  as  meaning  a  line  running  due 
north.  Brandt  v.  Ogden,  1  Johns.  156 ;  2  Washb.  Real  Prop. 
676.  The  court  trenched  upon  the  province  of  the  jury,  when 
they  held  as  matter  of  law,  that  the  reference  in  the  deed  to  the 
northeast  corner,  meant  the  north-east  corner  of  the  main  part 
of  the  house.  The  defendant*had  a  right  to  go  to  the  jury  with 
the  question  of  which  of  the  corners  was  meant  by  the  parties  in 
Elliot's  deed  to  Sabin,  and  even  parol  evidence  would  be  admis- 
sible to  show  which  comer  was  intended.  2  Washb.  Real  Prop. 
682  ;  Waterman  v.  Johnson,  13  Pick.  261 ;  Claremont  v.  CarUton^ 

2  N.  H.  369 ;  Stevens  v.  Hollister^  supra  ;  Morse  v.  Wet/mouthy 
28  Vt.  824. 

Upon  the  subject  of  adverse  possession,  the  court  should  have 
charged  as  requested  in  the  4th,  5th,  6th,  and  7th  requests.  The 
charge  as  given,  though  substantially  correct  as  an  abstract  legal 
proposition,  was  not  fairly  applicable  to  the  facts  in  the  case.  It 
is  true  that  the  jury  failed  to  find  that  the  plaintiff  had  acquired 
and  defendant  lost  this  land  by  adverse  possession ;  yet,  such  a 
charge,  in  connection  with  the  omission  to  tell  the  jury  what  consti- 
tutes an  ^^  open,  notorious,  and  exclusive  possession,  claiming  title 
adversely,"  &c.,  would  be  likely  to  mislead  the  jury  when  they 
came  to  consider  the  subject  of  acquiescence. 

The  evidence  in  this  case  on  both  sides,  "  showed  that  before 
the  recollection  of  any  witness  produced,  the  old  yellow  house 
now  occupied  by  the  defendant  was  standing  upon  the  premises,  and 
hi  a  line  therewith  and  extending  westerly,  there  was  a  long  shed 
and  other  outbuildings.  No  witness  upon  either  side  professed 
any  personal  knowledge  as  to  where  the  line  mentioned  in  the 
old  deeds  was  located.  Nor  was  it  claimed  on  either  side  that 
any  bound  or  monument  mentioned  in  the  deeds,  could  now  be 
located,  except  the  north-east  comer  of  the  defendant's  house."  In 
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view  of  this  evidence^  in  connection  with  the  fact  that  up  to  the 
time  the  old  red  house  was  torn  down  bj  Esterbrook  in  1855,  the 
land  between  the  houses  had  always  remained  open  and  unen- 
dosed,  save  as  the  buildings  enclosed  it,  and  had  been  used  mainly 
for  a  drive-way,  the  court  should  have  complied  with  the  seventh 
request.  Mitchell  v.  Walker^  2  Aik.  266  ;  Plimpton  v.  Conversej 
44  Vt.  168 ;  Sargent  v.  Ballard^  9  Pick.  25  ;  Jackson  v.  Sharp^ 
9  Johns.  163 ;  Medford  v.  Pratt,  4  Pick.  227 ;  G-loucester  v. 
Beach,  2  Pick.  60,  note. 

The  charge  upon  the  subject  of  acquiescence,  as  applicable  to 
the  facts  in  this  case,  is  erroneous.  A  boundary  or  line  by  ac- 
quiescence, is  one  originally  established  by  agreement  of  the  ad- 
joining owners,  and  subsequently  acquiesced  in  as  the  true  one 
for  a  period  of  fifteen  years  or  more.  White  v.  Everest,  1  Vt. 
181 ;  Stevens,  admr.  v.  Ghiffith,  3  Vt.  455  ;  Beecher  v.  Parvus 
lee,  9  Vt.  352 ;  Burton  v.  Lazell,  16  Vt.  161 ;  Ackley  v.  Buck,  18 
7t.  395 ;  Brown  v.  JEdson  et  al.  23  Vt.  435  ;  Clark  v.  TaboTy 
28  Vt.  222  ;  Jackson  v.  Van  Oorlear,  11  Johns.  123. 

Clark  ^  Haskins  and  Field  ^  Tyler,  for  the  plaintiff. 

The  defendant  was  not  entitled  to  have  the  jury  instructed  in 
accordance  with  his  first,  second,  or  third  request.  All  the  evi- 
dence as  detailed  in  the  bill  of  exceptions,  the  court  below  had 
a  fight  to  take  into  consideration,  in  connection  with  the  record 
evidence,  in  construing  the  old  deeds  referred  to  in  the  defendant's 
request,  and  also  as  to  whether  the  plaintiff  had  shown  a  paper 
title  to  the  land  in  controversy.  Courts  in  charging  juries  are  expect- 
ed to  exercise  a  certain  amount  of  reason  and  common  sense  in  the 
light  of  all  the  evidence  before  them ;  and  conceding  that  the  deed 
from  Joseph  Clark  to  James  Elliot,  operated  to  convey  all  the  land 
enclosed  by  the  boundaries  specified  in  that  deed,  it  does  not  fol- 
low that  James  Elliot's  north  line  is  to  be  found  at  a  point  1| 
rods  north  of  the  north-east  comer  of  defendant's  house  as  it  now 
stands,  but  rather  as  it  then  stood ;  or  that  the  4)oint  of  begin^ 
ning,  and  not  the  north  line,  was  to  be  found  li  rods  north  of 
the  house  then  standing  thereon.  That  the  true  line  between  the 
premises  of  the  plaintiff  and  defendant  was  originally  and  is  now 
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a  straight  line  through  the  whole  length  of  the  original  grantor's 
poflsession,  lliere  can  be  no  question.  And  that  the  old  poet,  the 
old  appletree,  and  the  remnants  of  the  old  wall  beyond,  were  an- 
cient, well-defined,  well-recognized  monuments  standing  upon  and 
near  the  line  of  their  premises,  and  clearly  defining  the  extent  of 
their  respective  possessions,  there  is  as  little  question.  We  under- 
Btand  it  to  be  a  familiar  principle  of  law,  that  in  giving  construe- 
tion  to  deeds,  courses,  distances,  and  points  of  compass,  are  al- 
ways to  bo  controlled  by  monuments,  when  ascertained  and  known. 
GkaU9  V.  Leun8j  7  Vt.  511 ;  Park  v.  PraU  et  al.  38  Vt.  646  ; 
Bundy  v.  Morgan^  46  Yt.  46  ;  8  Washb.  Real.  Prop.  348,  et  9eq. 

Title  to  land  may  be  acquired  by  fifteen  years  adverse  posses- 
sion, as  perfect  for  all  purposes  as  though  acquired  by  deed. 
This  principle  of  law  is  so  familiar  and  so  well  understood  by 
every  one,  that  no  authority  or  reference  to  judicial  decisions  will 
be  required  in  support  of  it.  The  point  then  is,  whether  the  court 
below  erred  in  its  refusal  to  charge  upon  the  question  of  adverse 
possession  as  requested  ;  and,  also,  whether  there  is  error  in  the 
charge  given,  as  detailed  in  the  bill  of  exceptions.  Assuming 
that  the  line  as  originally  established  between  the  premises  of  the 
plaintiff  and  defendant,  was  not  where  the  plaintiff  now  claims 
it  to  be,  there  certainly  was  abundance  of  evidence  tending  to 
show  that  the  plaintiff  had  acquired  title  to  the  land  in  contro- 
versy-, by  adverse  possession.  We  insist  that  the  charge  in  this 
respect,  was  in  strict  accord  with  what  is  now  the  recognized  and 
well-established  rule  of  law.  3  Washb.  Real  Prop.  134,  et  seq. 
Arbuckle  v.  Ward,  29  Vt.  43;  Tracy  v.  Atherton  et  al,  36  Vt. 
508  ;  Jakeway  v.  Barrett,  38  Vt.  316  ;  HvgJhes  v.  Graves,  89  Vt. 
359  ;  Eodges  v.  JEddy,  41  Vt.  485 ;  Kimball  v.  Ladd,  42  Vt.  747. 
Again,  the  defendant  should  not  be  permitted  to  take  anything  by 
his  exceptions  thus  far,  should  this  court  be  of  the  opinion  that 
there  was  error,  for  the  defendant  has  not  been  prejudiced  thereby, 
the  jury  having  failed  to  find  for  the  plaintiff  upon  either  the 
issue  made  as  to  the  paper  title,  or  title  by  adverse  enjoyment, 
but  did  find  for  the  plaintiff  upon  another  distinct  and  indepen- 
dent issue. 
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The  principal  question  would  seem  to  be  as  to  the  charge  of 
the  court  upon  the  subject  of  title  hj  acquiescence.  We  have 
been  unable  thus  far  to  find  any  error  in  the  charge  of  the  court 
upon  this  branch  of  the  case.  The  principle  of  law  is  well  set- 
tled, that  successive  occupations  may  be  added,  to  make  out  the 
fifteen  years.  Shepherd  et  al.  v.  Hayes^  16  Vt.  486  ;  Brown  v. 
Edson  et  ah  28  Vt.  485 ;  Holton  v.  Whitney,  30  Vt.  405  ;  8  Kent 
Com.  444 ;  2  Washb.  Real  Prop.  805.  It  is  a  well  settled  prin- 
ciple of  law,  that  a  line  between  adjoining  proprietors  of  lands, 
acquiesced  in  as  the  line  of  division  between  their  respective 
premises  for  a  period  of  fifteen  years,  becomes  thereby  the  trae 
line,  and  cannot  be  disturbed.  White  v.  JEverest^  1  Vt.  181 ; 
Beecher  v.  Parmalee^  9  Vt.  852  ;  Burton  v.  Lazell  et  al.  16  Vt. 
158  ;  Brown  v.  Edson,  supra  ;  Buck  et  al.  v.  SquierSj  28  Vt.  498 ; 
HoUon  V.  Whitney  J  supra  ;  Clark  v.  Tabor,  28  Vt.  222 ;  Hodges 
V.  Eddy,  supra.  The  jury  must  have  found  that  the  line  as 
claimed  by  plaintiff,  became  the  division  line  between  their  res- 
pective premises  by  the  acquiescence  of  the  owners  thereof  for  a 
period  of  more  than  fifteen  years  prior  to  the  time  when  either 
the  plaintiff  or  defendant  became  owners.  The  evidence  as  de- 
tailed in  the  bill  of  exceptions  would  most  certainly  justify  such 
a  finding.  If,  however,  the  possession  of  the  plaintiff  and  his 
grantors  to  the  lands  in  controversy,  had  not  been  continued  and 
acquiesced  in  for  a  sufficient  length  of  time,  so  as  to  give,  plain- 
tiff 's  grantor  title  by  virtue  of  such  acquiescence  before  defend- 
ant purchased  ;  still,  if  it  had  commenced,  the  case  fails  to  show 
anything  done  by  the  defendant,  that  would  amount  to  an  inter- 
ruption of  it,  so  as  to  prevent  the  claim  of  plaintiff  and  his  gran- 
tors ripening  into  a  title  after  the  lapse  of  fifteen  years  from  the 
commencement  thereof.  Johns  v.  Stevens  et  al.  8  Vt.  808  ;  WhiU 
ney  v.  French,  25  Vt.  663  ;  Tracy  v.  Atherton  et  al.  86  Vt.  503. 
If  the  defendant's  grantors  acquiesced  in  the  line  as  now  claimed 
by  the  plaintiff,  as  being  the  true  line,  for  the  period  of  fifteen 
years,  it  does  not  aow  lie  in  the  mouth  of  the  plaintiff  to  set  up 
another  line  as  being  the  true  line.  He  is  estopped  by  the  long 
acquiescence  of  his  grantors. 


FEBRUAKY  TERM,  1874.  678 

DariB  V.  Jadge. 

The  opinion  of  the  court  was  delivered  by 

Bbdfield,  J.  The  deed  from  Joseph  Clark  to  James  Elliott, 
July  Ist,  1801,  describes  the  land  conveyed  as  one  acre,  "  be- 
ginning one  and  one  half  rods  north  of  the  north-east  corner 
of  the  house  now  occu{iied  by  said  Smead  ;  thence  running  south- 
erly, bounded  by  the  west  side  of  the  highway,"  Ac.  The 
description  is  the  same  in  the  deed  of  said  Elliott  to  Noah  Sabin 
3d,  May  26,  1803,  with  a  different  description  of  the  starting 
point,  viz,  '^  Beginning  about  four  feet  north  of  the  N.  E.  corner 
of  the  house  now  occupied  by  said  Banister;  thence  running 
southerly,"  &c.  When  Joseph  Clark,  May  20,  1804,  conveyed 
to  Levi  Pratt  the  adjoining  land,  now  owned  by  the  plaintiff,  he 
describes  it  thus  :  ^^  Beginning  on  the  west  side  of  the  road  * 
*  at  the  N.  E.  corner  of  a  tract  of  land  owned  by  Noah  Sabin," 
and  then  naming  only  courses  and  distances.  No  line  is  given 
from  the  starting  point  to  the  highway.  And  in  the  latter  deed, 
the  comer  of  both  tracts  is  stated  to  be  in  the  west  line  of  the 
highway.  If  the  respective  proprietors  had  given  no  practical 
construction  of  their  several  deeds,  by  occupancy  and  acquies- 
cence, there  would  be  some  difficulty  in  tracing  the  description 
upon  the  land.  But  the  description  in  the  deed  of  Elliott  to  Sabin 
concurring,  in  the  main,  with  the  fences  and  muniments  which  the 
respective  owners  have  kept  up  for  many  years,  dividing  the 
estates,  and  acquiesced  in  and  treated  as  the  true  line,  should  now 
put  to  rest  all  dispute  as  to  the  line.  And,  we  think,  the  charge 
of  the  court,  as  to  the  legal  effect  in  quieting  titles  to  land  by 
mutual  acquiescence,  was  unexceptionable.  The  special  verdict 
of  the  jury  concludes  the  parties  by  the  practical  line  established 
by  occupancy  and  acquiescence  ;  and  if  there  were  error  in  the 
charge  of  the  court  (which  we  do  not  find),  it  would  be  cured  by 
the  special  verdict  of  the  jury.     Hodge  v.  Bennington^  43  Vt.  460. 

Judgment  affirmed. 


86 


674  WIND-HAM  COUNTY, 


Dowos  V.  Beldm. 


Lyman  Downs  v,  Buei.  C.  Belden. 

Competency  of    Witness  nnder  §  24,  ch,  36,  of  the   Gen.   SU. 
Declarations  against  Interest.     Bona  Fide  Purchaser. 

Id  trover  for  property  whioh  the  plaintiff  purchased  of  B.,  deceased,  of  whom  the  de- 
fendant claimed  to  have  subsequently  purchased  It,  keld,  that  the  plaintiff  ms  a  cooi- 
petent  witness  in  bis  own  behalf,  to  his  contract  of  purchase. 

The  declarations  of  B.  ajrainst  his  title  to  said  property,  made  after  it  was  sold  to  the 
plaintiff,  and  while  in  B*8  posaession,  but  before  the  porofaaM  by  the  defendant,  were 
held  admissible  against  the  defendant. 

In  order  to  constitute  a  bona  Jide  purchaser,  it  is  necessary  to  advance  or  part  with 
money  or  other  thins  in  payment.  Thus,  whore  the  veodee,  by  agreement  with  the 
vendor,  indorsed  the  purchase  price  on  a  note  he  held  a^eainst  the  vendor,  be  wasAeM 
not  to  be  a  bona  fide  purchaser. 

Tboyeb  for  a  mare  and  a  yoke  of  oxen.  Flea,  the  genieral  is- 
sue, and  trial  bj  jury,  September  term,  1873,  Barrett,  J.,  pre- 
siding. 

The  plaintiff's  evidence  tended  to  show  that  he  purchased  said 
property  in  June,  1869,  at  Sandersfield,  Mass.,  of  one  James 
Belden,  of  said  Sandersfield,  and  paid  therefor  the  sum  of  $240, 
and  then  took  and  kept  the  possession  and  control  thereof,  till  the 
defendant  took  the  same  to  Vermont ;  that  the  plaintiff  resided 
in  said  Belden's  family  before  and  at  the  time  of  said  purchase, 
and  contiuued  to  make  it  his  home  there  till  afler  the  said  Beldeu 
died,  September  8,  1871 ;  that  by  agreement,  said  property  re- 
mained upon  said  Belden's  premises,  but  in  the  plaintiff's  posse»- 
sion  and  under  his  control ;  that  the  defendant,  a  son  of  said 
James,  resided  on  a  farm  adjoining  his  father's  at  the  time  of  the 
plaintiff's  purchase,  and  that  the  fact  of  such  purchase  was  noto, 
rious  in  the  community,  and  the  defendant  was  informed  thereof  a 
few  days  after  the  purchase,  and  know  that  said  property  be- 
longed to  the  plaintiff  when  he  took  it  to  Vermont,  where  he  took 
the  marc  in  June,  1871,  and  the  oxen  the  September  after.  The 
plaintiff's  deposition  was  read  in  evidence,  wherein  he  testified  as 
•  to  his  purchase  of  said  property,  to  which  the  defendant  objected, 
because  the  said  James  was  dead ;  but  the  court  admitted  the 
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same  ;  to  which  the  defendant  excepted.  The  plaintiff  also  of- 
fered testimony  to  show  that  the  said  James  said,  on  several  occa- 
sions after  the  purchase  by  the  plaintiff,  and  while  the  property 
was  on  the  said  James's  premises  as  aforesaid,  that  it  belonged  to 
the  plaintiff ;  to  which  the  defendant  objected ;  but  the  same  was 
admitted  by  the  couit,  and  the  defendant  excepted.  The  defend- 
ant's evidence  tended  to  show  that  he  purchased  said  oxen  of  the 
said  James  in  June,  1871,  at  $145,  which  amount  he  indorsed  by 
agreement,  on  a  note  he  then  held  against  the  said  James  for  a 
greater  amount,  and  that  he  had  no  knowledge  of  the  plaintiff 's 
claim  at  the  time  of  his  purchase ;  that  said  oxen  always  remained 
on  the  premises  of  the  said  James  up  to  the  time  of  the  defendant's 
purchase,  and  that  the  plaintiff  never  had  any  possession  or  con- 
trol of  them.  The  court  charged  the  jury,  among  other  things, 
that  if  they  found  that  the  plaintiff  purchased  said  oxen  as  he 
claimed,  the  defendant  was  not  a  bona  fide  purchaser  theceof  as 
against  the  plaintiff,  although  he  had  no  notice  of  the  plaintiff's 
claim,  because  of  the  mode  in  which  he  paid  for  them ;  that  in 
order  to  make  him  such  purchaser  as  against  the  plaintiff,  he  must 
have  advanced  his  money  or  property  in  payment  therefor,  and 
that  an  indorsement  of  the  price  upon  the  note  as  aforesaid,  was 
not  sufficient ;  to  which  the  defendant  excepted.  Verdict  for  the 
plaintiff. 

S.  T.  Davenport  and  (7.  F.  Boyd^  for  the  defendant. 

The  court  should  have  excluded  that  part  of  the  plaintiff's  dep- 
osition wherein  he  testified  to  the  contract  of  purchase  of  the 
property.  Gen.  Sts.  ch.  36,  §  24 ;  Fitzsimmons  v.  Southwick^ 
38  Vt.  509  ;  Ford's  Exr%.  v.  Cheney,  40  Vt.  163  ;  Lytle,  apt,  v. 
Bond's  Estate,  40  Vt.  618  ;  Hollister  v.  Young,  41  Vt.  156  ; 
SoUister  v.  Young,  42  Vt.  403  ;  Merrill  v.  Pinney,  43  Vt.  605  ; 
Boberts  v.  Lund,  45  Vt.  82. 

The  court  erred  in  admitting  the  declarations  of  James  Belden 
as  to  the  ownership  of  the  property.     1  Phil.  Ev.  229. 

The  court  erred  in  charging  the  jury  that  the  defendant  was  not 
a  6o«ia^<;  purchaser  of  the  oxen.  It  makes  no  difference  that 
the  defendant  advanced  no  money  or  propeity  for  the  cattle  ;  he 
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was  as  mnch  a  bona  fide  purchaser  as  though  he  did.  It  is  a  maxim 
of  the  law  well  established,  that  if  either  of  two  innocent  par- 
ties must  suffer  by  the  wrong  of  a  third  person,  that  one  must 
bear  the  burden  who.  by  his  acts  or  negligence,  has  contributed 
the  most  towards  the  injury  or  loss ;  or,  in  other  words,  who  by 
his  negligence,  has  enabled  such  third  party  to  practice  a  fraud 
upon  the  other. 

0.  E,  Butterfi^ldy  for  the  plaintiff. 

The  defendant's  objection  to  the  plaintiff's  deposition  is  not 
well  founded.  Gren.  Sts.  ch.  36,  §  24  ;  Morse,  exr.  v.  Jjow,  admr. 
44  Vt.  561.  The  case  does  not  come  within  the  mischief  intended 
to  be  guarded  against ;  nor  within  the  letter  or  spirit  of  the  statute. 
Thrall  ^  Smith  v.  Seward,  admr.  37  Vt.  573 ;  Fitzsimmans  v. 
Southmek,  38  Vt.  509  ;  Cheney  v.  Pierce,  38  Vt.  515  ;  Manufac- 
turers' Bank  v.  Schofisld,  39  Vt.  690 ;  Cole  v.  Shurtleff  ^  Tr. 
41  Vt.  311. 

The  declarations  and  admissions  of  James  Belden  were  admis- 
sible. 1  Phil.  Ev.  193 ;  Swift  Ev.  128,  129 ;  1  Greenl.  Ev. 
§§  189, 190,  and  cases  cited ;  Miller  v.  Bingham  et  als.  29  Vt 
82  ;  Hayward  Rubber  Co.  v.  Dunklee,  30  Vt.  29. 

There  was  no  error  in  the  charge  of  the  court.  A  bona  fide 
purchaser  is  one  who  obtains  goods  in  the  usual  course  of  trade 
without  notice,  and  who  gives  value  for  them  by  making  advances 
or  incurring  responsibilities.  But  not  one  who  receives  them  in 
payment  or  as  security  for  a  prior  debt.  Hilliard  Sales,  283, 
§4;  2  Kent.  Com.  514,  n.  d;  Root  v.  French,  13  Wend.  670  ; 
G-eorge  v.  Kimball,  24  Pick.  234  ;  Rowley  et  al.  v.  Bigdaw  et  al. 
12  Pick.  307  ;  Field,  Morris  ^  Co.  v.  Steams,  42  Vt.  106. 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  Gh.  J.  The  defendant  insists  that  the  testimony  of 
the  plaintiff  as  to  the  purchase  of  the  property  in  question  of 
James  Belden,  should  have  been  excluded  under  §  24,  ch.  36,  of 
the  Oen.  Sts.,  the  said  James  Belden  being  dead.  This  is  an 
action  of  trover  to  recover  the  value  of  the  property  in  question. 
The  cause  of  action  in  issue  is  the  unlawful  conversion  of  the 
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property  by  the  defendant.  The  parties  to  this  cause  of  action 
are  both  living  ;  hence  the  case  does  not  come  within  the  letter  of 
the  statute,  as  in  Holluter^  admr.  v.  Yoiing^  41  Vt.  166.  James 
Belden's  estate  is  in  no  sense  a  party  to  this  suit,  or  in  any  way 
interested  in,  or  to  be  affected  by,  the  result,  and  for  that  reason 
the  case  does  not  come  within  the  %pirit  of  the  statute,  or  the 
principle  recognized  in  FUzBimmons  v.  Southwicky  and  Cheney  v. 
Pierce^  88  Vt.  509,  515,  and  that  class  of  cases.  We  think  that 
the  purchase  of  the  property  by  the  plaintiff  of  James  Belden, 
was  a  matter  collateral  to  the  cause  of  action  in  issue  and  on 
trial.  It  was  material  and  admissible  as  bearing  upon  the  question 
involved,  but  did  not  constitute  the  basis  of  the  action  or  of  the 
defence,  and  comes  clearly  within  the  principle  recognized  in 
Bank  v.  Schofield,  39  Vt.  690  ;  Cole  v.  Shurtleff,  41  Vt.  311,  and 
Morse^  exr.  v.  Lotv^  44  Vt.  561.  We  think  there  was  no  error  in 
admitting  this  testimony. 

The  defendant  further  claims  that  the  testimony  as  to  the  dec* 
laration  of  James  Belden,  as  to  the  ownership  of  the  property, 
should  have  been  excluded.  The  declarations  proved  were  made 
while  Belden  had  the  property  in  his  possession,  prior  to  the  sale 
to  the  defendant,  and  were  against  his  own  title  and  interest ;  that 
such  declarations  were  admissible  against  the  defendant,  is  fully 
established  by  this  court,  in  Miller  v.  Bingham,  29  Vt  82 ;  and 
Rubber  Co,  v.  Dunklee,  30  Vt.  29.  The  decisions  in  those  cases 
must  govern  this. 

We  think  there  was  no  error  in  the  charge  of  the  court  in  re- 
spect to  the  purchase  of  the  property  of  Belden  by  the  defendant. 
After  the  sale  of  the  property  by  Belden  to  the  plaintiff,  the  title 
to  the  property  was  in  the  plaintiff ;  he,  by  leaving  it  in  Belden's 
possession,  by  our  law,  took  the  risk  of  Belden's  selling  it  to  a 
bona  fide  purchaser  for  value,  as  in  such  a  case  the  plaintiff  would 
have  lost  his  title  to  the  property.  In  this  case  the  defendant 
took  the  property  of  Belden  in  part  payment  of  a  pre-existing 
debt,  and  endorsed  the  amount  upon  the  note  he  held  against  him. 
This  did  not  make  him  a  bona  fide  purchaser  within  the  legal 
meaning  of  that  term.  To  make  him  such,  he  must  have  paid, 
advanced,  or  parted  with  something,  either  money,  or  some  other 
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thing,  in  payment  for  the  property  so  purchased ;  this  he  did  not 
do :   he    merely  took  it  in  payment.      He    cannot  stand   npon 

\  Belden^s  title,  as  he  had  no  title  to  convey  ;  and  as  against  the 
plaintiff,  he  can  acquire  a  superior  right,  only  by  showing  that  he 
has  been  led  to  part  with  his  property  in  consequenoe  of  the 
plaintiff's  leaving  the  property  in  Belden's  possession,  thereby 
enabling  Belden  to  defraud  him  by  selling  property  he  did  not 

I  own.  But  in  this  case  the  defendant  has  not  parted  with  any- 
thing ;  if  Belden  did  not  own  the  property,  the  debt  is  not  paid, 
and  the  defendant  has  the  same  right  to  enforce  it  that  he  had 
before,  hence  it  is  that  he  is  not  a  bona  fide  purchaser  for  value. 
This  principle  is  well  settled.  13  Wend.  670  ;  2  Kent  Com.  514, 
note  ;  24  Pick.  241 ;  12  Pick.  807  ;  Hilliard  Sales,  288,  §  4  ;  42 
Vt.  106. 
Judgment  of  county  court  affirmed. 


Jambs  F.  Farwsll  v,  Joseph  Stebn. 


Guardian,     Interest. 


When  the  defendant  was  appointed  KOArdlMi  of  the  pUintiff,  he  reoeiyed  as  muh  guar- 
dian some  secnrltles  bearine  umual  interest,  and  subseqaently  reoelved  other  seeari- 
ties  bearing  simple  interest,  and  afterwards  oollected  them  all,  and  mingled  the  money 
with  his  own,  and  rendered  no  aooount  of  the  exaot  amoont  of  interest  be  reoeiTvd 
before  mtnj;lin;  the  money  as  aforesaid.  He  made  some  investments  in  stoeks  and 
real  estate  ft'oiu  the  fVind  formed  by  the  commixture,  from  which  he  reoeived  more  fham 
six  per  oent.,  but  the  Ainds  of  his  ward  ooold  not  be  traced  direotly  and  whoUj  inta 
any  of  these  transactions.  Held,  that  the  guardian  was  chargeable  with  annual  inter- 
est  on  the  whole  trust  ftind. 

A  guardian  should  not  be  allowed  compensation  for  taking  eare  of  the  tnst  fknd  while 
he  himself  is  the  borrower  of  it. 

Appeal  from  a  decree  of  the  probate  court  upon  the  allowanoe 
of  the  defendant's  account  as  guardian  of  the  plaintiff,  a  minor. 
The  case  is  sufficiently  stated  in  the  opinion.  The  court,  at  the 
September  term,  1873,  Barrett,  J.,  presiding,  rendered  jodg- 
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neni  on  the  report,  proformay  allowing  tbe  items  of  the  aoeoimt 
AS  stated  by  the  commisnoner,  except  the  items  of  interest,  and 
directed  that  annual  interest  be  computed  by  the  elerk,  according 
to  §  3,  No.  61,  of  the  Laws  of  1866,  instead  of  simple  interest, 
computed  by  the  commissioner  ;  to  which  the  defendant  excepted. 

Field  ^  TjfUvj  for  the  defendant. 

The  only  question  presented  by  the  exceptions  is  as  to  the  mode 
of  computing  interest  on  the  guardian's  account.  The  statute  of 
1866  was  passed  long  after  the  trust  was  assumed,  aud  applies 
only  to  ^^  notes,  bills,  and  other  similar  obligations,"  when  there 
is  an  express  contract  to  pay  annual  interest.  It  is  to  be  assumed 
that  the  guardian  received  the  estate  and  managed  it  in  view  of 
the  thea  existing  laws  of  the  state  as  to  interest.  The  law  had 
fixed  the  rate  at  six  per  cent.,  prohibited  the  taking  of  a  greater 
rate,  and  provided  that  if  a  greater  rate  was  taken,  the  excess 
flsifcht  be  recovered  back.     Gomp.  Sts.  ch.  76. 

Not  only  was  this  the  rate  fixed  by  the  statute,  but  the  supreme 
oonrty  ae  early  as  the  year  1824,  made  a  rule  that  *''  interest  upon 
ifUerewt  is  not  allowed."  1  Aik.  410.  In  Wheelock  v.  MbultonSy  18 
Yt.  4S0,  the  court  also  held  that  '^  interest  upon  interest  on  a  run- 
ning account,"  would  not  be  allowed.  Annual  interest  is  only  al- 
lowable when  there  is  an  express  contract  to  pay  it ;  and  then  simple 
interest  on  the  sum  annually  falling  due  and  unpaid,  is  allowable 
to  the  time  of  final  settlement ;  not  as  interest  upon  interesty  but 
because  the  annual  interest  itself  becomes  a  debt.  CatUn  v.  Ly- 
man et  aL  16  Vt.  44. 

We  arc  aware  that  courts  of  equity  have,  in  some  cases,  di- 
rected the  accounts  of  trustees  and  guardians  to  be  computed  at 
compound  interest — not  as  legal  interest^  but  as  2k  punishment  for  a 
violation  of  an  express  trust,  or  for  gross  mismanagement  of  the 
funds.  Hill  Tr.  569,  570,  571,  n.  "  But  such  an  interposition 
requires  extraordinary  circumstances  to  warrant  it."  Hill  Tr. 
820,  n.  This  Subject  is  fully  considered  in  2  Kent.  Com.  252, 
and  the  rule  stated  in  the  text,  that  compound  interest  is  to  be 
computed  only  when  the  guardian  is  grossly  delinquent  in  the 
management  of  his  trust.     But  here  there  has  been  no  violation  of 
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the  trust,  no  mismanagement  of  the  funds,  no  loss  of  interest  by 
their  lying  idle,  and  there  is  no  claim  but  that  the  defendant 
has  managed  his  trust  with  the  utmost  fidelity. 

JE.  W.  Stoddard,  for  the  plaintiff. 

A  guardian's  trust  is  one  of  obligation  and  duty,  not  of  speca- 
lation  and  profit.  He  cannot  reap  any  benefit  from  the  use  of  the 
ward's  money,  and  all  profit  shall  accrue  to  the  ward.  1  Story 
Eq.  Jur.  465  ;  Reeve  Dom.  Rel.  325  ;  Perry  Trusts,  389  ;  Green 
V.  Winierj  1  Johns.  Oh.  26.  If  a  trustee  receive  trust  funds  and 
appropriate  them  to  his. own  use,  or  if  he  has  unreasonably  de- 
layed to  render  an  account,  he  is  chargeable  with  compound  inter- 
est upon  the  funds,  and  with  more,  if  he  has  made  more  by  the 
use  of  the  money.  Raphael  v.  Boehm,  11  Ves.  92  ;  Schieffelin 
V.  Stewart,  1  Johns.  Ch.  620 ;  Robinson  v.  Robinson,  9  Eng.  L.  & 
Eq.  69  ;  Jones  v.  Foxall,  13  Eng.  L.  &  Eq.  140  ;  Robbins  v.  Hay- 
ward,  cited  in  note  to  Fay,  Judge  v.  Howe,  1  Pick.  527  ;  Boyn- 
ton  et  aL  v.  Dyer,  18  Pick.  1 ;  JDe  Peyster  v.  Clarkson,  2  Wend. 
78 ;  Hapffood  v.  Jennison  et  aL  2  Vt.  294  ;  2  Redf.  Wills,  886. 
The  principle  that  a  trustee  must  account  for  all  profit,  is  not  con- 
fined to  the  common  law.  The  civil  law  recognizes  the  same  doc- 
trine, and  holds  trustees  to  so  strict  an  account,  that  if  they  convert 
trust  funds  to  their  own  purposes,  they  are  to  be  charged  interest 
"  non  ex  more  regionis,  sed  gravissimas  vel  maximas  usuras,^'*  or 
double  the  usual  rates.  1  Domat.  Civil  Law,  Book  3,  Tit.  5, 
§  1,  pi.  1952  ;  Dig.  3,  5,  38  ;  Code,  5,  56. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  referee  has  stated  the  account  of  the  defendant 
as  guardian  of  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  the  facts  stated.  The  only  question  made  on  this  statement 
of  the  account  is,  whether  the  defendant,  on  the  facts  found,  is  to 
be  charged  with  simple  interest  as  cast  by  the  referee,  or  with  an- 
nual interest  as  ordered  by  the  court  below.  The  only  facts  found 
bearing  upon  this  question  are,  that  at  the  time  the  defendant  was 
appointed  guardian,  he  received  some  securities  bearing  interest 
annually  ;  afterwards,  from  the  sale  of  real  estate,  he  received  in 
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payment,  notes  on  demand  bearing  simple  interest,  but  soon — the 
exact  time  is  not  stated — collected  all  said  notes,  and  mingled  the 
money  with  his  own  ;  that  he  has  rendered  no  account  of  the  ex- 
act amount  of  interest  he  received  before  he  mingled  the  ward's 
funds  with  his  own  ;  and  that  he  has  made  some  investments  in 
stocks  and  real  estate,  from  the  money  arising  from  the  ward's 
funds  commingled  with  his  own,  from  which  he  has  received  con- 
siderably more  than  six  per  cent.,  but  the  ward's  funds  could  not 
be  traced  by  the  referee,  directly  and  wholly,  into  any  of  these 
investments.  The  duties  of  a  guardian  are  specific  and  well  de- 
fined. He  is  to  keep  the  ward's  funds  separate  and  distinct  from 
*  all  other  funds.  He  is  to  keep  them  securely  invested,  and  as 
profitably  for  the  ward  as  he  can  consistently  with  the  exercise 
of  that  degree  of  prudence  with  regard  to  their  security,  which  a 
prudent  man  would  exercise  in  regard  to  his  own  funds  which  he 
desires  to  keep,  and  keep  invested  securely.  He  is  to  be  pre- 
pared, ai  all  times,  to  account  for  the  funds  received  and  invested, 
with  all  the  profits  derived  therefrom.  He  is  bound  to  collect 
funds  that  are  unproductive,  and  invest  them  where  they  will  be 
productive,  so  far  as  he  consistently  can  without  endangering  the 
safety  of  the  fund.  It  might  not  always  be  his  duty  to  collect  a 
debt  which  is  due  and  bearing  simple  interest,  and  invest  it  at 
annual  interest.  That  would  depend  upon  whether  he  could  do 
so,  retaining  equal  security  for  the  payment  of  the  debt.  He  is 
not  bound  to  speculate,  nor  to  demand  nor  take  more  than  lawful 
interest.  He  might  not  be  bound  to  collect  the  interest  each  year, 
on  debts  bearing  annual  interest.  The  amounts  might  be  so  small 
that  what  he  could  lawfully  obtain  above  simple  interest  by  rein- 
vestment, would  not  pay  for  the  trouble  of  collecting.  For  this 
service  he  is  to  receive  reasonable  compensation.  The  trust  is 
not  to  be  made  a  source  of  profit  to  him  above  this  reasonable 
compensation.  The  fund  belongs  to  the  ward,  and  all  the  profits 
issuing  from  it  by  being  thus  invested.  When  the  guardian  fails 
to  account  for  what  profits  he  has  received,  or  has  himself  become 
the  borrower  of  the  fund,  he  has,  by  his  own  fault  and  by  a  breach 
of  his  trust,  put  himself  in  condition  where  he  cannot  complain 
if  he  is  charged  with  the  highest  rate  of  interest  allowed  by  the 
87 
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law  of  the  land  where  he  admiDisters  his  trust.  To  charge  him, 
nnder  such  circumstances,  with  a  rate  of  interest  less  than  the 
highest  legal  rate,  would  be  to  hold  out  inducements  to  guardians 
either  to  become  borrowers  of  the  ward's  funds,  or  to  refuse  to 
account  for  the  profits  actually  received.  Courts  have,  in  case  of 
a  breach  of  the  trust,  to  make  it  certain  that  the  ward  received 
all  the  profits,  charged  the  guardian  with  compound  interest,  and 
sometimes  with  a  rate  of  interest  higher  than  the  legal  rate.  Uni- 
versally, where  the  funds  have  been  used  in  speculations,  and  can 
be  titiced,  and  more  than  the  legal  rates  have  been  realized, 
courts  charge  the  trustee  or  guardian  with  all  the  profits  realized, 
because  thoy  belong  to  the  ward ;  although,  if  the  speculation' 
proves  disastrous  to  the  ward's  interest,  the  guardian  will  be 
charged  with  the  loss,  as  he  has  made  the  loss  his  own  by  a  dis- 
regard of  his  duty.  The  referee  has  allowed  the  guardian  for 
taking  care  of  the  fund  while  he  was  himself  the  borrower.  We 
do  not  understand  that  this  is  allowable  under  ordinary  circuia- 
stances.  To  allow  him  for  taking  care  of  the  funds  while  be  was 
himself  the  borrower,  would  also  be  an  inducement  for  him  to 
become  such  borrower.  The  referee  has  found  it  was  reasonable 
in  this  case,  and  no  question  is  raised  in  regard  to  it.  We  have 
thought  it  best,  however,  to  suggest  a  caution,  that  the  allowanoe 
in  this  case  may  not  be  regarded  as  a  precedent  for  the  establish- 
ment of  such  a  rule. 
Judgment  affirmed. 
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AuRBUUs  C.  Howard  v.  Charles  E.  Tyler. 

Practice,     Trespass. 

In  ti«qwM  for  driTlng  the  defondant'a  wa^n  aeafofl  tbe  plaintiff's  oarriage,  the  plain- 
tiif's  eridenoe  tended  to  ihow  that  it  waa  throoKb  the  dt-fendant's  fault;  and  the  de- 
fendant's eridenoe  tended  to  show  that  it  was  without  his  fliaU,  bnt  by  reason  of  the 
plantiff's  horse  backing  the  carriage  on  to  his  wagon  as  he  was  passing.  The  Jury 
dll  not  aj^eu;  whereupon  the  court  directed  a  verdict  for  the  plaintiff,  and  the  dam- 
agee  to  be  assessed,  that  the  cause  might  pass  to  the  supreme  court  to  hare  the  ques- 
tions of  law  arising  therein  settled.  Heldy  error,  because,  if  the  Jury  had  found  the  fiuits 
as  the  defendant  claimed  them,  the  plaintiff  would  not  have  been  entitled  to  recover. 

The  rule  is  now  well  settled,  that  when  an  injury  to  the  plaintiff  results  ft-om  the  im- 
mediate force  of  the  defendanti  and  is  caused  by  his  oarelessnesc  and  negligenoe,  and 
is  not  wilAil,  the  plaintiff  can  maintain  either  trespass  or  case. 

Trespass  for  damage  to  the  plaintiff's  carriage.  Plea,  tbe 
general  issue,  and  trial  by  jury,  September  term,  1873,  Barrett, 
J.,  presiding. 

The  plaintiflF's  evidence  tended  to  show,  that  in  October,  1871, 
his  wife  and  her  sister  went  to  Brattleboro  with  his  horse  and 
covered  buggy,  and  that  while  the  horse  and  carriage  were  stand- 
ing on  the  left-hand  side  of  Main  street  in  said  Brattleboro,  opposite 
a  dress-maker's  shop,  in  which  his  wife  was,  her  sister  sitting  in  the 
carriage,  the  defendant  drove  his  four-horse  baggage  wagon  loaded 
with  freight,  along  the  same  street,  in  the  direction  the  plaintiff's 
horse  was  headed,  and  while  passing,  ran  his  wagon  against  the 
near  hind  wheel  of  the  plaintiff's  carriage,  and  damaged  it.  The 
plaintiff's  evidence  further  tended  to  show,  that  his  horse  stood 
in  substantially  the  same  condition  that  it  did  when  his  wife  lefl 
the  carriage,  until  the  collision,  and  that  there  was  sufficient  room 
for  the  defendant  to  have  passed  upon  the  right  hand  side  of 
the  street,  without  hitting1;he  carriage.  The  defendant's  evidence 
tended  to  show,  that  the  plaintiff's  horse  and  carriage  were  far- 
ther out  towards  the  middle  of  the  street  than  the  plaintiff's  evi- 
dence tended  to  show;  that  the  plaintiff's  horse  was  restless  and 
uneasy  ;  that  the  defendant  was  sitting  upon  the  seat  of  his  wagon, 
with  a  man  beside  him,  and  saw  the  plaintiff's  horse  and  carriage 
^fore  he  reached  them,  and  reined  out  to  pass,  and  would  have 
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passed 'without  difficulty,  had  not  the  plaintiff's  horse  suddenly 
backed  two  or  three  feet  and  hit  the  carriage  against  the  defend- 
ant's wagon, [causing  damage.  There  was  no  evidence  to  show 
that  the  defendant  purposely  drove  his  wagon  so  that  it  could  come 
in  contact  with  the  plaintiff's  carriage.  The  defendant  requested 
the  court  to  charge  the  jury,  that  the  plaintiff  could  not  maintain 
trespass,  unless  the  jury  were  satisfied  that  the  defendant  pur- 
posely drove  against  the  plaintiff's  carriage  ;  that  both  parties 
being  rightfully  in  the  highway,  using  the  same  for  proper  and 
legitimate  purposes,  the  plaintiff's  remedy  would  be  by  an  action 
on  the  case  ;  and  that  the  plaintiff  could  not  recover  in  any  form 
'of  action,  without  showing  that  the  injury  was  the  result  of  the  de- 
fendant's negligence,  and  not  the  result  of  accident,  or  of  any 
contributory  negligence  on  the  part  of  the  plaintiff. 

The  court  refused  to  charge  as  requested  ;  but,  jt?ro /omw,  sub- 
mitted to  the  jury  the  simple  question,  whether  the  defendant's 
wagon  ran  against  the  plaintiff's  carriage,  as  the  plaintiff's  evi- 
dence tended  to  show  ;  telling  them,  if  it  did,  the  plaintiff  was  enti- 
tled to  recover  ;  but  if  they  found  that  the  plaintiff's  horse  backed, 
and  thereby  his  carriage  came  in  collision  with  the  defendant's 
wagon,  as  the  defendant's  evidence  tended  to  show,  the  plaintiff 
could  not  recover.  The  jury  were  unable  to  agree  upon  a  ver- 
dict, whereupon  the  court,  pro  forma^  directed  a  verdict  for  the 
plaintiff,  with  instructions  to  the  jury  to  assess  the  damages, 
in  order  that  the  questions  of  law  raised,  might  be  passed  upon 
by  the  supreme  court.  To  the  omission  to  charge  as  requested, 
to  the  charge  as  given,  and  to  the  direction  of  the  court  to  return 
a  verdict  for  the  plaintiff,  the  defendant  excepted. 

C,  N,  Davenport,  for  the  defendant. 

Upon  the  state  of  facts  disclosed,  tho  plaintiff  and  defendant 
were  both  rightfully  in  the  highway,  and  the  defendant  at  least, 
was  using  it  for  proper  and  legitimate  purposes.  While  so  using 
it,  if  he  unhitentionally  collided  with  plaintiff's  carriage,  the 
pLiintiff  cannot  maintain  trespass.  His  remedy  is  in  case,  founded 
upon  the  defendant's  careless  or  negligent  driving.  Washburn  v. 
Tracy,  2  D.  Chip.   128  ;  Clajiin  v.    Wilcox,  18  Vt.  605.     I  am 
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aware  that  there  are  several  cases  which  authorize  the  action  of 
trespass  in  cases  of  negligent  collision,  upon  the  ground  that  the 
injury  complained  of  is  direct,  and  not  consequential.  This  is 
the  general  rule ;  the  exception  is,  where  the  injury  was  uninten- 
tional, but  at  the  same  time  the  person  causing  it  is  responsible 
because  of  negligence.  The  only  Vermont  case  where  the  ques- 
tion is  made  and  decided,  is  Claflin  v.  Wilcoxy  supra.  There  it 
was  held,  after  a  full  examination  of  the  cases,  that  case  is  the 
proper  remedy. 

The  court  should  have  instructed  the  jury  that  the  plaintiff 
could  not  recover  without  showing  that  the  injury  was  the  result 
of  the  defendant's  negligence,  and  not  of  accident  or  of  the  plain- 
tiff's  contributory  negligence.  Angell  Highways,  ch.  8,  317; 
Sherman  &  Redf.  Neg.  359  ;  Washburn  v,  Tracy ^  supra  ;  Vtneenb 
V.  Stinehour^  7  Vt.  62 ;  Claflin  v.  Wilcox^  supra  ;  Robinson  v. 
Cone.  22  Vt.  218. 

It  was  clearly  error  for  the  court  to  take  the  case  from  the  con- 
sideration of  the  jury,  and  direct  a  verdict.  The  material  facts 
upon  which  the  plaintiff's  right  of  recovery  depended  were  in 
dispute.  It  was  the  province  of  the  jury,  and  not  of  the  court, 
to  find  the  facts. 

A,  Stoddard,  for  the  plaintiff. 

The  court  told  the  jnry  that  "  if  the  plaintiff's  horse  backed, 
and  thereby  his  carriage  came  in  collision  with  the  defendant's 
wagon,  as  the  defendant's  evidence  tended  to  show,  the  plaintiff 
could  not  recover."  This  was  in  substance  instructing  the  jury 
that  if  the  collision  happened  thus,  trespass  would  not  lie  for  the 
injury. 

Under  this  charge,  the  jury  failed  to  agree,  whereupon  the 
court  ordered  a  verdict  for  the  plaintiff,  pro  forma^  for  the  pur- 
pose of  having  this  court  settle  the  law  of  the  case.  The  only 
quesiion  then  to  settle  was,  whether  trespass  vi  e^  arrwi*  would  lie, 
or  whether  the  action  must  have  been  trespass  on  the  case.  We 
had  supposed  the  law  to  have  been  long  since  settled  upon  this 
point,  both  in  England  and  in  this  country,  and  that  trespass  vi  et 
armis  was  the  appropriate  remedy.    The  collision  occurred  from 
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the  force  put  in  motion  by  the  defendant  in  person,  and  by  him 
voluntarily  kept  in  motion  till  the  collision  happened ;  and  the 
force  was  the  immediate  cause  of  the  injury. 

Whether  the  act  was  wilful  or  not,  is  immaterial.  2  Greenl.  Ev. 
§  224 ;  Scott  v.  Shepherd^  1  Smith  Lead.  Cas.  549.  The  follow- 
ing cases  were  trespass  for  careless  and  negligent  driving.  Hop^ 
per  ^  wife  v.  Eeeve,  7  Taunt.  698 ;  Leame  v.  Bray^  8  East,  693 ; 
Bo88  V.  Litton,  5  C.  &  P.  407  ;  Goodwin  v.  Taylor,  5  C  A  P. 
410  ;  Sheldrick  v.  Ahery,  1  Esp.  55  ;  Chandler  v.  Broughton^  1 
C.  &  M.  ;  ffall  V.  Fearnly,  3  A.  &  E.  919  ;  McLaughliny,  Pryor^ 
4  M.  &  G.  48  ;  Pay^ie  v.  Smith,  4  Dana,  497  ;  Burdick  v.  War- 
rail,  4  Barb.  596. 

Day  V.  Edwards,  5  T.  R.  648,  was  trespass  on  the  case  alleg* 
iug  furious,  negligent^  and  improper  driving  by  the  defendant  of 
his  cart.  It  was  held  on  demurrer  that  the  action  should  have 
been  trespass,  the  injury  being  immediate.  In  Savinac  v.  Boome^ 
6  T.  B.  125,  which  was  an  action  on  the  case  alleging  that  the 
defendant's  servant  wilfully  drove  the  defendant's  coach  and 
horses  against  the  plaintiff's  chaise,  judgment  was  arrested  oa 
the  ground  that  the  action  should  have  been  trespass.  Trespass 
lies  for  accident  or  negligence  in  Kentucky.  Hodges  v.  WeUber- 
ger,  6  Mon.  337.  See  also,  Sullivan  v.  Murphy,  2  Miles  (Penn.) 
298 ;  Cole  v.  Fisher.  11  Mass.  137 ;  Barnes  v.  Hurd,  lb.  59 ; 
Gates  V.  Mile»,  3  Conn.  64 ;  Loubz  v.  Hafner,  1  Dev.  (N.  C.) 
185 ;  14  Johns.  432  ;  6  Cow.  342 ;  3  N.  H.  465  ;  May  v.  Blus, 
22  Vt.  447;  Andros  v.  Howard,  36  Vt.  245.  The  case  of 
McLaughlin  v.  Pryor,  supra,  approves  of  the  case  of  Leame  v. 
Bray,  and  was  decided  as  late  as  1842.  To  the  same  effect  are 
the  cases  of  collision  of  vessels  on  water.  Huggett  v.  Montgomery ^ 
2  B.  &  P.  446,  and  notes ;  Covill  v.  Laming,  1  Camp.  497  ;  Loton  v. 
Cross,  2  Camp.  465.  In  Gates  v.  Miles,  supra,  it  was  held  that 
case  would  not  lie ;  and  it  made  no  difference  whether  the  act 
complained  of  was  wilful,  or  resulted  from  want  of  skill  or  care. 

But  it  is  now  settled,  that  where  negligence  is  the  cause  of  an 
immediate  injury,  the  injured  party  may  declare  in  trespass  vi  et 
armis  or  case,  taking  care  that  the  declaration  in  case  does  not 
impute  wilful  trespass.     1  Smith  Lead.  Cas.  554 ;   WtUiam9  v. 
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HoUand,  10  Bing.  112 ;  Moretrm  v.  Hardem  et  al.  4  B.  &  G.  228 ; 
Branneomb  v.  Bridges  et  aL  1  B.  &  C.  145 ;  JaruB  v.  CaldweU, 

7  Yerg.  (Tenn.)  38 ;  Schuer  v.  Feeder^  7  Blackf.  342 ;  Brennan 
Y.  Carpenter,  1  R.  I.  474  ;  Waterman  v.  Hall  et  al.  17  Vt.  128  ; 
Olaflin  V.  Wilcox,  18  Vt.  605.  The  case  of  Waterman  v.  Hallj 
and  the  case  cited  from  the  7th  of  Yerger,  are  alike.  Case  was 
sustained  in  this  court,  and  trespass  was  held  to  be  the  appropri- 
ate remedy  by  the  coort  in  Tennessee. 

Upon  the  evidence  there  can  be  no  doubt  of  the  defendant's 
guilt.  There  being  no  plea  of  justification,  the  judgment  should 
be  affirmed.     Mdhew  v.  Bayce,  1  Stark.  423 ;  Hall  y.  FearnUy^ 

8  Q.  B.  *919 ;  Allen  v.  Parkhunt  et  al,  10  Vt.  567  ;  Briggs  v.         . 
Mason  et  al.  31  Vt  433  ;  Boss  v,  Liffon,  supra.  c:*"/ 

The  opinion  of  the  court  was  delivered  by 

PiEBPOiNT,  Ch.  J.  It  appears  that  after  the  case  h^d  been  sub- 
mitted to  the  jury,  and  they  had  failed  to  agree  upon  a  verdict, 
the  court  directed  a  verdict  for  the  plaintiff,  and  had  the  jury  as- 
sess the  damages.  This  course  was  taken  with  a  view  of  having 
the  questions  of  law,  raised  upon  the  trial,  determined  by  this 
court.  This  disposition  of  the  case,  we  think,  was  erroneous ;  for 
if  the  jury  had  found  the  facts  to  be  as  the  defendant's  evidence 
tended  to  show,  clearly  the  plaintiff  would  not  have  been  entitled 
to  repover,  as  the  injury  in  that  case  must  have  resulted  from  the 
act  of  the  plaintiff's  team,  and  without  fault  on  the  part  of  the 
defendant.  The  evidence  tending  to  establish  such  facts,  we  think 
was  admissible,  and  was  admitted  without  objection,  under  the 
general  issue.  The  judgment  of  the  county  court  must  therefore 
be  reversed. 

The  counsel  on  both  sides  have  fully  discussed  the  question, 
whether,  upon  the  facts  which  the  plaintiff's  evidence  tends  to 
establish,  the  action  of  trespass  can  be  maintained.  The  defend- 
ant insists  that  the  action  should  have  been  case.  Without  enter- 
ing the  field  of  discussion  that  has  been  so  fruitful  of  legal  learn- 
ing and  ingenuity  in  the  attempt  to  define  and  apply  the  distinction 
between  the  action  of  trespass  and  case,  it  is  sufficient  to  say,  that 
the  rule  seems  now  to  be  well  established  by  the  authorities,  that 


688  WINDHAM  COUNTY, 


Howard  v,  Tyler. 


when  the  injury  to  the  plaintiff  results  from  the  immediate  force 
of  the  defendant,  and  is  caused  by  his  carelessness  and  negligence, 
and  is  not  wilful,  the  plaintiff  can  maintain  either  trespass  or 
case.  See  Smith  Lead.  Cas.  554,  and  the  cases  there  referred  to, 
and  many  others  that  it  is  not  necessary  here  to  refer  to.  The 
defendant  relies  much  upon  the  case  of  Claftinv,  Wilcox,  18  Vt. 
605,  as  sustaining  his  view  of  the  question.  That  was  an  action 
on  the  case ;  the  facts  and  principles  there  involved  were  much 
like  the  present.  It  was  insisted  in  that  case  that  trespass  was 
the  only  remedy.  Judge  Redpibld,  who  delivered  the  opinion  of 
the  court,  after  reviewing  several  of  the  cases,  and  criticising  some 
of  them  quite  sharply,  decides  that  case  is  '^  the  appropriate  rem- 
edy ; "  but  he  concedes  that  for  many  injuries,  including  a  class 
of  cases  similar  to  the  one  then  in  hand,  trespass  and  case  are 
concurrent,  and  that  trespass  could  have  been  maintained  in  that 
case.  If  the  learned  judge  had  said  that  case  was  an  appropri- 
ate remedy,  instead  of  the  appropriate  remedy,  we  think  he  would 
have  more  perfectly  express((d  his  own  idea,  as  the  latter  seems  to 
imply  that  case  was  the  only  remedy,  whereas  the  whole  opinion 
shows  it  was  not ;  and  it  is  upon  that  particular  expression  that 
the  defendant  relies  as  supporting  his  position.  If,  in  the  class 
of  cases  like  the  present,  trespass  and  case  are  coucilrrent  rem- 
edies, it  is  difficult  to  conceive  of  a  reason,  under  our  practice, 
why  one  is  not  just  as  appropriate  as  the  other.  Since,  under  oar 
present  statute,  counts  in  trespass  and  case  may  be  joined  in  the 
same  declaration',  there  seems  to  be  no  good  reason  for  adhering 
very  closely  to  the  old  line  of  distinction  between  the  two. 
Judgment  reversed,  and  cause  remanded.. 
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ObOHOB  NsWMAN,  TBEA0URBB  OF  THE  TOWN  OF  BftATTLEBOBO^  ff. 

Silas  M  Wait.* 

Pleading.     National   Banking    Assoeiationd.     Indivisibilityf  of 

Penalty.     Laws  of  1865,  No.  6. 

In  aM  aotfon  broaght  npon  ftn  aot  of  the  legislatare  which  m»r1«  It  the  duty  of  the  ouk* 
ten  of  the  sereral  bankins  Msoolatlona  In  the  state,  formed  noder  a  oertalA  aot  ef  Con- 
gBBM,  to  tFaaimlt  te  the  olerka  of  the  eeToral  towns  in  this  slate  in  whieh  any  iteokhokler 
of  Boeh  aasoolatlon  should  reside,  a  true  list  of  the  names  of  such  stockholders,  Ac,  and  im« 
pond  a  penalty  for  the  nei^leot  of  such  duty,  the  declaration  alleged  that  the  deftndant 
was  cashier  of  such  an  association,  and  also  alleged  the  passage  of  said  act  of  the  legftsi** 
tore,  and  recited  that  portion  thereof  which  created  said  duty,  and  alleged  a  breach 
of  such  duty  on  the  part  of  the  defend^ni.  tfe/d,  that  the  plea  of  not  guilty  did  not 
put  in  issue  the  Talidity  of  said  aot  of  the  leglslatnre,  and  that  if  the  plaintiff  preved 
his  deelaration,  he  was  eivtitled  to  a  rerdlct.  In  the  absence  of  proof  of  Ihcts  on  the 
part  of  the  defeodant  to  obviate  it. 

The  iiot  that  such  an  association  keeps  such  a  list  of  stockholders  as  required  by  the  act 
of  Congress,  firom  which  the  listers  of  a  towa  may,  on  application  to  such  association, 
tOMssRrtb*  saeh  stoek  as  they  deemed  taxable  In  their  towD,  does  not  absolve  the  oaal^ 
ier  of  8U3h  association  from  the  duty,  or  miti.;ate  the  penalty,  imposed  upon  him  as 
slbresald,  although  the  listers  in  fa3t  transcribe  such  stock  from  such  list,  and  the  same 
Is  daly  taxed  tn  saoh  town. 

Said  aot  of  the  legislature,  taken  in  connection  with  the  state  law  existing  la  1866  and 
1867,  in  refbrenoe  to  taxing  bank  stock  owned  by  persons  residing  in  this  state,  does 
not  oooAlct  with  the  law  of  Oongress  so  fliv  as  relates  to  national  bank  ahaies  ewMft 
by  residenii  of  this  state. 

Oasb  for  penalties  of  $500  each,  brought  on  No.  6  of  ther  acts 
of  1865,  for  that  the  defendant,  cashier  of  the  First  National 
Bank  of  Brattleboro,  did  not,  as  such  cashier,  transmit  to  the 
town  cterk  of  said  Brattleboro,  in  the  years  1866  and  1867,  or 
eitlier  of  said  years,  a  list  of  the  names  of  such  stock  or  sharehold-* 
ers  of  said  bank  as  resided  in  said  town,  according  to  the  pro- 
risions  of  said  act.  Plea,  the  general  isstte,  and  trial  by  jury, 
September  term?,  1872,  Babrrtt,  J.,  presiding.  The  allegatiows 
of  the  declaration  are  sufficiently  stated  in  the  oprnioff.  The 
plaintiff  offered  evidence  to  show,  and  the  defendant  con-ceded, 
that  in  the  years  1866  and  1867,  the  defendant  made  no  rettim? 
to  the  toint  clerk  of  said  Brattleboro,  as  required  by  said  act } 
whereupon  the  plaintiff  rested  his  case. 

This  case  wvs  argued  at  the  February  term,  1873,  and  decided  at  the  February  term, 
1874. 
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The  defendant's  counsel  claimed  in  defence,  that  as  said  bank 
was  organized  under  the  act  of  Congress  approved  June  3,  1864, 
entitled  "An  act  to  provide  a  national  currency,"  the  defendant 
as  cashier  thereof  was  amenable  to  no  law  but  said  act  of  Con- 
gress, and  that  the  state  legislature  had  no  power  to  prescribe  or 
define  his  duties  as  such  cashier. 

The  defendant  oflfered  evidence  tending  to  show,  that  at  all 
times  in  the  years  1866  and  1867,  said  bank  kept  such  list  of 
the  stockholders  in  said  bank  as  was  required  by  said  act  of  Con- 
gress, which  lists  were  at  all  times  open  to  the  inspection  of  the 
listers  of  said  town,  who  were  permitted  at  all  times  in  those 
years  to  transcribe  therefrom,  and  set  in  the  grand  list  of  said 
town,  all  such  stock  of  said  bank  as  they  deemed  taxable  ;  that 
in  the  month  of  April,  1866,  the  listers  of  said  town  called  at 
said  bank,  and,  with  the  defendant's  permission  and  aid,  trans- 
cribed from  said  lists  of  said  bank,  and  set  in  the  grand  list  of 
said  town  for  that  year,  all  the  stock  of  said  bank  that  was  sub- 
ject to  taxation  in  said  town,  and  that  the  same  was  duly  taxed, 
so  that  said  town  in  that  year  suffered  no  damage  by  reason  of 
the  defendant's  omission  to  make  such  return  that  year  to  the 
clerk  of  said  town  ;  that  in  April,  1867,  the  listers  of  said  town 
in  like  manner  transcribed  and  set  in  the  grand  list  of  said  town 
for  that  year,  all  the  stock  of  all  the  stockholders  in  said  bank 
who  were  residents  of  said  town  on  the  first  day  of  April  in  that 
year,  and  that  the  same  was  duly  taxed,  and  that  said  listers  might 
have  transcribed  and  set  in  said  grand  list  in  like  manner  the 
stock  of  shareholders  in  said  bank  who  wore  nou-residents  of 
this  state  on  the  first  day  of  April  in  that  year,  but  omitted  to  do 
so  at  their  own  option.  The  plaintiff's  counsel  waived  all  objco- 
tion  to  the  admission  of  the  evidence  offered,  under  the  general 
issue ;  but  claimed  that  if  admitted,  it  constituted  no  legal  de- 
fence to  said  action.  The  court  thereupon  (the  defendant,  on 
leave  being  granted  to  except,  consenting)  directed  a  verdict, 
proforma^  for  the  plaintiff;  to  which  the  defendant  excepted. 

» 

Field  ^  Tyler^  for  the  defendant. 

The  defendant  insists,  that  as  said  bank  was  organized  under 
said  act  of  Congress,  he^  as  cashier  thereof,  was  amenable  to  no 
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Other  law,  and  that  the  state  legislature  had  not  power  to  prescribe 
or  define  his  o£Scial  duties.* 

But,  conceding  for  a  moment  that  the  legislature  may  prescribe 
this  duty  to  bank  cashiers,  still,  the  duty  when  performed,  would 
have  been  no  aid  to  state  taxation.  It  was  held  by  the  supreme 
court  of  Pennsylvania,  in  Markoe  et  al.  v.  Hartranft  et  aZ.,  and 
by  the  Supreme  court  of  Ohio,  in  Frazer  v.  Sibern  et  al.j  both  re- 
ported in  Am.  Law  Reg.  of  June  1867,  and  in  Van  Allen  v.  77ie 
Assessors^  3  Wal.  573,  People  v.  The  Commissioners y  4  Wal. 
244,  Bradley  v.  The  People^  lb.  469,  and  in  numerous  other 
cases,  that  "  taxation  by  a  state,  of  shares  in  national  banks,  must 
conform  strictly  to  the  requirements  of  the  national  bank  act  of 
June  1864.  Our  act  of  1865  does  not  conform  to  it  in  three  es- 
sential particulars :  1st,  as  to  place  of  taxation ;  2d,  as  to  rate 
of  taxation  ;  and  thirdly  and  fatally,  because  it  attempts  to  tax 
the  stock  of  banks,  instead  of  individual  shares. 

But  it  seems  to  us  that,  beyond  all  question,  the  act  of  1865, 
so  far  as  it  relates  to  the  taxation  of  the  shares  of  non-residents, 
is  invalid  and  void.  The  second  section  provides  that  the  stock 
and  shares  of  all  such  banks  shall  be  set  in  the  list,  and  taxed  in 
the  same  manner  that  stock  in  the  state  banks  is  liable  to  be  taxed 
by  the  existing  laws  thereof.  But  the  third  section  requires 
cashiers  to  transmit  to  the  clerk  of  the  town  where  such  bank  is 
situated,  a  list  of  the  names  of  all  non-resident  stockholders,  with 
their  number  of  shares,  &c.,  and  by  implication,  these  shares  are 
to  be  set  in  the  list  of  that  town  and  taxed ;  and  the  fourth  section 
provides,  that  when  the  collector  in  such  town  shall  have  a  tax 
against  any  non-resident  stockholdei-,  "  it  shall  be  the  duty  of  the 
cashier  y^^  upon  presentation  of  such  tax,  ''  to  pay  the  same^^  and 
charge  it  over  to  the  stockholder  on  the  books  of  the  bank.  Our 
listing  law  of  1849  provided  that  the  shares  of  bank  stock  owned 
by  non-residents,  should  be  set  in  the  list  in  the  towns  where  the 
banks  are  located,  and  taxed  the  same  as  the  shares  of  resident 
citizens.  Comp.  Sts.  ch.  80,  §  23.  This  provision  was  omitted 
from  the  act  of  1855,  and  from  the  Gen,  Sts.  in  1863,  and  only 
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^  all  the  real  and  personal  estate  owned  by  the  ibbebitaBls  of  thw 
state,  shall  be  set  in  the  list  and  taxed."  In  1854  an  act  had 
feeen  passed  requiring  bank  cashiers  to  deduct  one  per  cent,  from 
the  dividends  upon  the  shares  of  non-residents,  and  pay  the  saiiie 
directly  to  the  state  treasurer.  This,  with  the  amendment  made 
thereto  in  1864,  was  the  law  when  this  act  of  1865  was  passed. 
Therefore,  we  believe  the  8d  and  4th  sections  of  the  act  of  1866 
are  a  nullity,  for  four  reasons.  1st.  Because  they  do  not  of 
themselves  confer  any  authority  upon  towns  to  set  in  the  list  and 
tax  the  shares  of  non-residents.  2d.  Because  Congress  had  con- 
ferred upon  the  state  no  power  to  prescribe  duties  to  cashiers  of 
national  banks,  or  to  prescribe  that  all  stock  and  dividends  of 
non-residents  should  be  holden  to  the  banks  for  taxes.  8d.  Be- 
cause this  is  an  attempt  to  place  the  shares  of  both  resident  and 
non-resident  stockholders  in  the  grand  list,  and  subject  them  to 
like  taxation,  when,  by  the  then  existing  laws,  only  the  shares  of 
residents  could  be  set  in  the  list,  those  of  non-residents  only 
being  subject  to  the  two  per  cent,  deduction  under  said  acts  of 
1855  and  1864.  4th.  Because  until  the  passage  of  the  act  of 
Congress  of  February,  1868,  the  state  had  no  authority  for  the 
taxation  of  the  shares  of  non-residents ;  such  shares  being  per- 
sonal property,  follow  the  owner,  and  there  is  no  power  in  a  state 
to  tax  the  rights  which  citizens  of  other  states  hold  in  an  institu- 
tion not  created  by  the  state,  but  created  by,  and  deriving  all  its 
powers  from,  the  United  States. 

We  think  the  court  below  erred  in  excluding  the  evidence 
offered.  The  defendant  offered  evidence  to  show  that  in  the  year 
1866  the  listers,  pursuant  to  §  40  of  said  banking  act,  called  at 
said  bank,  procured  the  names,  residences,  and  amount  of  stock 
of  all  stockholders  of  said  bank,  and  that  such  stock  was  set  in 
the  list  that  year  and  duly  taxed,  and  that  they  did  the  same  iu 
the  year  1867,  with  the  exception  of  omitting,  at  their  option,  the 
non-resident  stock  from  the  list  This  is  a  remedial  statute  and 
gives  the  forfeiture  to  towns,  not  as  a  fine  by  way  of  punishment, 
but  as  a  compensation  for  damages.  Newman  v.  Waiter  43  Vt- 
587,  and  Brattleboro  v.  Waite^  44  Vt.  459.     As  the  town  suffered 
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no  damage  on  account  of  the  defendant's  omission  to  make  returns, 
the  plaintiff  is  not  entitled  to  recover. 

C.  N.  Davenport  and  Clarke  ^  Saskins,  for  the  plaintiff. 

The  defendant  conceded,  that  in  the  years  1866  and  1867,  he 
made  no  returns  to  the  clerk  of  said  town  of  Brattleboro,  as  re- 
quired by  the  act  of  1865.  The  neglect  and  refusal  of  the  de- 
fendant to  make  those  returns,  entitle  the  plaintiff  to  recover  the 
forfeiture  prescribed  by  section  five.  Acts  of  1865,  No.  6  ;  New- 
man V.  Waile,  43  Vt.  687. 

The  defendant's  counsel  claimed  in  defence,  that  as  said  bank 
was  organized  under  an  act  of  Congress,  the  defendant  as  cashier 
was  amenable  to  no  law  but  said  law  of  Congress,  and  that  the 
state  legislature  had  not  power  to  prescribe  or  define  his  duties  as 
cafihier.     This  assumption  is  too  broad  for  serious  consideration. 

The  evidence  offered  by  the  defendant,  constituted  no  legal  de- 
fence to  the  action,  and  the  county  court  properly  excluded  it, 
and  directed  a  verdict  for  the  plaintiff.  The  fact  that  he  kept  a 
list  of  the  stockholders  in  said  bank;  as  required  by  section  40 
of  the  act  of  Congress,  did  not  excuse  him  from  obedience  to  the 
law  of  Vermont,  which  required  him  to  transmit  a  copy  of  so 
much  of  that  list  as  would  enable  the  authorities  of  Brattleboro 
to  ascertain  what  shares  of  the  stock  of  the  bank  were  there  tax* 
able.  So,  too,  the  evidence  that  the  listers  by  other  means  ob- 
tained evidence  of  what  shares  they  supposed  taxable,  was  wholly 
irrelevant  to  the  issue. 

There  is  no  difficulty  in  reaching  a  just  conclusion  as  to  the 
rights  of  these  parties,  upon  the  uncontro verted  facts  of  the  case. 
Under  the  act  of  1865,  the  defendant  owed  to  the  town  of  Brat- 
tleboro the  duty  of  transmitting  to  the  clerk  of  that  town,  a  list 
of  some  stockholders  of  the  bank  of  which  he  was  cashier,  whose 
stock  that  town  had  the  right  to  tax  in  the  years  1866  and  1867, 
and  he  did  not  perform  that  duty  in  either  of  those  years.  When 
he  thus  omitted  to  do  the  duty  he  owed,  he  committed  a  wrong  to 
the  town.  For  the  omission  of  that  duty,  and  as  reparation  of 
that  wrong,  the  legislature  has  prescribed  a  forfeiture  of  $500  for 
each  neglect.    That  forfeiture  is  due  the  town,  irrespective  of  the 
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amount  of  damages  actually  suffered,  or  of  the  defendant's  per- 
formance of  other  duties  more  congenial  to  his  taste,  and  less  de- 
rogatory to  his  sense  of  omnipotence.  Newman  v.  fVaiUy  supra  ; 
Brattleboro  v.  Waite,  44  Yi,  469. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  It  app)ears  that  on  the  trial  before  the  jury,  under 
the  general  issue  not  guilty,  the  defendant  objected  that  he  being 
cashier  of  a  national  bank,  was  not  amenable  to  the  statute  law 
of  the  state  creating  the  duty  and  imposing  the  penalty  in  ques- 
tion. To  determine  whether  the  county  court  erred  in  law  in  not 
recognizing  this  as  a  defence,  it  is  proper  in  the  first  place  to  see 
whether  the  question  of  the  validity  of  the  statute  as  against  the 
defendant,  was  involved  in  the  issue  then  on  trial.  This  depends 
on  the  state  of  the  pleadings.  The  declaration  which  is  referred 
to,  among  other  things,  sets  forth  that  the  defendant,  at  the  time 
in  question,  was  cashier  of  the  First  National  Bank  of  Brattleboro, 
organized  under  the  act  of  Congress,  &c.,  located  and  doing  busi- 
ness at  Brattleboro.  It  also  alleges  the  passing  of  the  act  of  No- 
vember 9, 1865,  by  the  legislature  of  Vermont,  and  recites  the 
sections  of  the  statute  creating  the  duty,  the  breach  of  which  is 
complained  of,  upon  all  cashiers  of  national  banks  and  cashiers 
of  all  other  banks  in  this  state,  and  imposing  a  forfeiture  of  five 
hundred  dollars  to  the  town  in  reference  to  which  any  such  cash- 
ier shall  neglect  or  refuse  to  perform  that  duty.  The  plea  is  not 
guilty.  The  issue  was  as  to  the  truth  of  the  declaration,  not  as  to 
its  suflSciency  in  law.  If  the  plaintiff  proved  the  declaration,  he 
was  entitled  to  a  verdict,  in  the  absence  of  proof  of  facts  on  the 
part  of  the  defendant  to  obviate  it.  The  statute  being  recited  in 
the  declaration,  and  the  defendant  being  alleged  to  be  a  cashier 
of  a  national  bank,  the  validity  of  the  statute  was  not  put  in  issue 
by  the  plea.  If  the  defendant  wished  to  raise  the  question  as  to 
the  validity  of  the  statute  as  applicable  to  a  cashier  of  a  national 
bank,  he  should  have  done  it  by  demurrer  to  the  declaration,  or 
by  motion  in  arrest  of  judgment  after  verdict,  for  insufficiency  of 
the  declaration.  He  had  no  right  to  require  the  court,  on  the 
trial  before  the  jury,  to  entertain  and  decide  a  question  outside 
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the  issue  he  had  tendered ;  and  it  was  not  error  in  the  county 
court  to  refuse  to  do  it.  This  court  in  hearing  cases  on  excep- 
tions, sits  as  a  court  of  error,  to  revise  such  questions  only  as  were 
properly  presented  and  involved  in  the  decision  of  the  county 
court ;  not  such  questions  as  might  have  been  presented  by  differ- 
ent pleadings.  The  declaration  having  alleged  that  the  defendant 
was  cashier  of  a  national  bank  organized  and  doing  business  under 
the  laws  of  Congress,  and  having  recited  the  statute  of  this  state 
prescribing  his  duty,  and  imposing  the  penalty  for  the  breach  of  it, 
and  the  defendant  having  gone  to  trial  on  the  general  issue,  and 
not  having  moved  in  arrest  of  judgment  in  the  county  court,  the 
question  of  the  sufficiency  of  the  declaration,  and  consequently 
the  question  of  the  validity  of  the  statute  of  the  state  as  against 
the  defendant,  is  not  before  us. 

The  evidence  offered  by  the  defendant  and  rejected  by  the 
county  court,  was  inadmissible.  The  fact  that  the  bank  kept  such 
list  of  stockholders  as  required  by  the  laws  of  Congress,  and  that 
the  listers,  on  application  to  the  bank,  might  have  transcribed 
therefrom  such  stock  as  they  deemed  taxable,  and  that  in  the 
month  of  April  in  the  years  in  question,  they  did  so,  and  that  the 
same  was  duly  taxed,  cannot  be  accepted  as  a  legal  substitute  for 
the  duty  imposed  on  the  defendant  by  the  statute,  of  transmitting 
the  list  of  stock  or  shareholders  to  the  town  clerk,  "  together 
with  the  amount  of  money  actually  paid  in  on  each  share  on  the 
first  day  of  April  in  each  year,"  "  on  or  before  the  fifteenth  day  of 
April  in  each  year."  Affording  the  listers  of  a  town  the  means 
of  acquiring  by  their  own  labor  and  efforts,  on  application  to  the 
bank,  the  information  which  the  statute  requires  the  defendant  to 
transmit  to  the  town  clerk,  is  not  a  compliance  with  the  statute, 
even  if  they  availed  themselves  of  such  means  as  offered  to  be 
shown.  If  it  is  a  compliance  as  to  the  town  of  Brattleboro,  it 
must  be  so  as  to  every  other  town  in  the  state,  however  remote 
from  the  bank.  Such  a  construction  as  the  defendant's  claim  im- 
plies, would  render  it  necessary  for  the  listers  of  each  town  in  the 
state  to  apply  to,  and  examine  the  books  or  lists  in,  each  national 
bank  in  the  state,  to  ascertain  whether  any  share  or  stockholders 
were  taxable  in  their  town.     Nor  can  this  evidence  be  admissible 
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in  mitigation  of  damages.  If  the  defendant  is  liable  at  all,  he  is 
liable  for  the  amount  of  the  penalty  imposed  by  the  statute.  The 
fact  that  the  action  is  given  only  to  a  town  in  reference  to  which 
the  defendant  shall  have  been  gailty  of  the  neglect  or  refusal  to 
perform  the  duty  imposed,  does  not  make  the  penalty  divisible,  or 
apportionable  according  to  the  amount  of  damage  snstained  by 
the  particular  town  that  may  bring  the  suit.  Whether  the  dam- 
age sustained  by  the  particular  town  in  any  case,  is  more  or  less 
than  the  prescribed  penalty,  the  recovery  can  be  neither  more 
nor  less  than  the  penalty  named  in  the  statute.  Such  is  the  role 
in  reference  to  penal  statutes,  even  where  the  right  of  action  is  in 
terms  given  only  to  the  party  aggrieved. 

In  this  court  it  is  insisted  on  the  part  of  the  defence,  that  if 
the  defendant  had  performed  the  duty  required  of  him  by  onr 
state  statute,  it  would  have  been  no  aid  to  taxation ;  beeanse,  it  is 
claimed,  our  statute  of  1865  above  referred  to,  providing  for  the 
taxation  of  shares  or  stock  in  national  banks,  did  not  conform  to 
the  act  of  Congress  relating  to  the  taxation  of  shares  in  natioval 
banks.  Whether  it  would  be  competent  for  the  defendaort  to  in- 
terpose such  objection  if  it  were  well  founded  in  fact,  it  is  not 
material  to  decide,  as  the  act  of  1865  aforesaid,  provides  that  the 
stock  and  shares  of  all  such  banking  associations  shall  be  set  ib 
the  list  and  taxed  in  the  same  manner  that  the  stock  in  the  several 
banks  in  this  state  which  are  chartered  under  the  authority  of  thfts 
state,  are  liable  to  be  taxed  by  the  existing  laws  thereof.  It  is 
clear  that  this  provision,  taken  in  connection  with  the  stato  law 
existing  at  the  time  in  question,  in  reference  to  taxing  bank  staKsk 
or  shares  owned  by  individuals  residing  in  this  state,  doee^  aol 
conflict  with  the  act  of  Congress  so  far  as  relates  to  national  baak 
shares  owned  by  residents  of  this  state.  Whether  there  waB'any 
provision  in  the  then  existing  state  law,  relating  to  taxing  bank 
stock  or  shares  owned  by  persons  not  residing  in  this  state,  or  by 
the  bank  itself,  which  was  invalid,  is  not  material  to  the  qnestifm 
involved  in  this  case  ;  for  even  if  so,  it  would  not  affeet  the  valid* 
ity  of  the  provision  for  taxing  shares  or  stock  owned  by  iadividnals 
resident  in  the  state.  The  state  therefore  had  a  beneficial  purpose 
of  promoting  legal  taxation,  to  be  served  by  the  perforraaaoe  of 
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the* duty  required  of  the  defendant.  There  was  no  conflict  be- 
tween the  state  law  and  the  act  of  Congress,  in  relation  to  the 
place  of  taxing  such  bank  shares  or  stock. 

None  of  the  objections  urged  by  defendant's  counsel,  show  any 
error  in  the  rulings  of  the  county  court,  and  the  judgment  of  that 
court  is  affirmed. 


Hattie  B.  Sawter  v.  The  North  American  Life  Insurance 

Company. 

Jurisdiction.     Foreign  Insurance  Companies,     Qen,  Sts,  ch.  87, 

§  5,  et  seq.     Construction  of  Statutes. 

Annmpsit  npon  a  policy  of  life  insnranoe,  inued  to  the  plaintiff  and  her  hnsband  Jointly, 
and  payable  to  the  aarvlvor  upon  the  death  of  either.  The  defendant  was  a  forel|{n 
oorporatioB.  established  under  the  law4  of  New  York,  and  located  and  doiotc  badness 
there,  and  the  plaintiff  was  a  resid.ent  of  Minnesota.  The  contract  of  insurance  was  not 
made,  nor  was  it  to  be  performed,  in  this  state.  The  plaintiff's  husband  died  in  this  state; 
but  it  did  not  appear  that  either  he  or  the  plaintiff  was  domiciled  here  at  the  time  of  his 
death.  The  writ  was  not  serred  by  attaohinx  the  defendant's  property,  but  only  by  leav- 
Ing  a  copy  thereof  with  F.,  of  this  state,  *'  a^ent  and  attorney"  of  the  defendant.  F.  did 
not  appear  in  the  suit;  and  there  was  nothinj^  to  shuw  what  authority  he  had  from  tho 
defendant,  only  that  he  was  described  in  the  writ  as  its  *'  ^neral  axent  and  attorney  i" 
nor  to  show  that  he  was  ever  appointed  the  attorney  of  the  defendant,  pursuant  to  the 
statute  relative  to  foreijy;n  insurance  companies )  nor  that  the  defendant  ever  made,  or 
was  mailing,  any  coatr<iCt  of  insurance  in  this  state.  HnUt^  that  the  county  oourt  had  no 
jurisdiction  over  the  cause  of  action,  and  that,  assum  n^  ihat  F.  was  appointed  attorney 
of  the  defendant  pursuant  to  said  statute,  upon  such  service  merely,  the  oourt  acquired  no 
Jurisdiction  of  the  defendant. 

fle/ii,  als  J,  that  said  statute  (^  .3  et  seq.  ch.  87,  Gen.  Sts  )  wu  not  intended  to  j^ive  the  conrta 
of  this  state  juri«diotion  over  cause:*  of  a  tion  that  accrued  out  of  the  state,  in  fovor  of 
persons  not  citizens  of  the  state,  ajcain-tt  a  corporation  existing  out  of  the  state}  but  to 
provide  a  method  of  obtaining  juris'llctiun  over  defen'iants  to  causvs  of  action  upon  con- 
tracts of  insurance  ma'le  in  tho  stite,  a;cruin<^  to  the  people  of  the  state,  such  as  the 
courts  had  jurisdiction  of  before  the  paisa;;e  of  the  act. 

A  statute  is  to  be  coDstrued  with  refereaoo  tu  the  old  law,  the  mischief,  and  the  remedy. 

Assumpsit  upon  a  policy  of  life  insurance.     The  defendant 

pleaded  to  the  jurisdiction,  because  said  cause  of  action,  if  any 

the  plaintifiF  had,  acci'ucd  to  her  in  the  city,  county,  and  state  of 

New  York,  within  the  jurihdiction  of  the  coui'ts  of  said  county, 
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and  not  within  the  county  of  Windham,  within  the  jurisdiction- of 
the  county  court  of  said  county ;  and  moved  to  dismiss  for  the 
same  cause.  The  case  is  fully  stated  in  the  opinion.  The 
court,  at  the  September  terra,  1873,  Barrett,  J.,  presiding,  sus- 
tained said  plea  and  motion,  pro  formuj  and  adjudged  that  the 
writ  abate  for  want  of  jurisdiction  ;  to  which  the  plaintiff  excepted. 

C.  N,  Davenport^  for  the  plaintiff. 

There  is  nothing  in  the  form  or  nature  of  the  action,  that  pre- 
vents jurisdiction  from  attaching.  It  is  a  personal  action,  seek- 
ing for  nothing  but  the  recovery  of  money,  and  therefore  trarmtory, 
and  not  local.  Gould  PI.  ch.  3,  §  112.  Courts  of  general  juris- 
diction, like  our  county  courts,  have  cognizance  of  all  transitory 
actions,  wheresoever  the  cause  of  action  may  have  accrued. 
Gould  PI.  ch  5,  §  19.  And  jurisdiction  attaches  if  cither  the 
person  or  the  property  of  the  defendant,  are  found  within  the 
state,  so  that  service  of  process  can  be  made..  Society^  ^c.  v.  Bal- 
lard et  al.  4  Vt.  119  ;  Skinner  et  aL  v.  McDanieL  4  Vt.  418  ;  Beech 
V.  Abbott,  6  Vt.  586  ;  0-ilman  v.  Thompson,  11  Vt.  643 ;  Story 
Confl.  Laws,  §§  539,  556-7-8.  The  defendant's  company  has 
complied  with  the  conditions  of  §§  5  to  9,  ch.  87  of  the  Gen. 
Sts.,  and  has  appointed  Sumner  Frost  its  attorney.  "Service  of 
process  upon  such  attorney  shall  be  deemed  to  be  sufficient  ser- 
vice upon  his  principals."     Section  9. 

Three  objections  were  made  and  insisted  upon  in  the  court  be- 
low. 1.  That  the  contract  was  made  and  the  cause  of  action 
accrued  in  New  York,  and  therefore  no  action  would  lie  for  its 
breach  in  any  other  state.  No  authorities  need  be  cited  to  show 
the  fallacy  of  this  proposition.  Debts  have  no  situs.  Such  a  con- 
tract as  this,  can  be  enforced  wherever  the  common  law  prevails, 
in  any  court  of  general  jurisdiction,  having  within  reach  of  its 
process  either  the  person  or  property  of  the  debtor. 

2.  That  the  defendant,  being  a  corporation  created  by  the 
state  of  New  York,  could  have  no  such  extraterritorial  existence 
as  would  enable  a  party  to  sue  it  elsewhere  than  in  the  state  of 
New  York.  I  am  aware  that  authority  can  be  found  to  support 
this  objection.    It  has  been  decided  in  New  York  and  Massachu- 
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setts,  that  a  foreign  corporation  could  not  be  sued  in  the  courts  of 
those  states.  The  reason  assigned  is,  that  process  must  be  served 
upon  the  principal  officer,  or  head  of  the  corporation,  within  the 
jurisdiction  of  the  sovereignty  where  the  artificial  body  exists. 
McQueen  v.  Middletown  Manufacturing  Co,  16  Johns.  5 ;  Peck- 
ham  V.  Haverhill^  16  Pick.  274.  So  far  as  these  cases  are  based 
upon  the  peculiar  language  of  local  statutes,  they  have  no  au- 
thority or  significance  here. .  No  reason  founded  upon  principle 
or  comity  exists,  why  an  artificial  person  should  not,  as  to  the 
right  to  sue,  and  the  liability  to  be  sued,  stand  in  a  foreign  state 
upon  precisely  the  sarae  ground  as  a  natural  person.  Wherever 
a  corporation  is  permitted  to  make  contracts  and  assume  liabili- 
ties, it  must,  from  necessity,  there  have  also  the  power  to  sue  and 
be  sued.  Story  Confl.  Laws,  §557.  For  all  purposes  of  suing 
and  being  sued,  corporations  are  treated  like  natural  persons. 
The  United  States  court-,  in  construing  that  clause  of  the  con- 
stitution which  extends  their  judicial  power  to  controversies  be- 
tween "citizens  of  different  states,"  treat  a  corporation  as  a  citi- 
zen. U,  S,  Bank  v.  Devtraux^  5  Cranch,  61 ;  LouiBville  R,  R, 
Co.  v.  LetsoHj  2  How.  358;  Cowles  v.  Mercer  County^  7  Wal.  118  ; 
jEzprei<s  Co.  V.  Kuunfze  Broihers,  8  Wal.  342.  Since  the  case  of 
the  Dutch  Went  India  Co.  v.  Van  Aloysen^  decided  in  1727,  and 
reported  in  2  Ld.  Raym.  1585,  and  1  Stra.  612,  the  right  of  a 
foreign  corporation  to  sue  in  the  courts  of  law  and  equity  in 
England,  has  never  been  questioned.  I  think  no  case  can  be  found 
in  the  United  States  holding  a  diiferont  doctrine.  Angell  &  Ames 
Corp.  §873  ;  Taney,  Ch.  J.,  in  Ba^ik  of  Augusta  v.  Uarle^  13 
Pet.  591 ;  Day  v.  Essex  Co.  Bank^  13  Vt.  97  ;  Lihby  v.  ffodgdon, 
9  N.  H.  394 ;    Abbott  Corp.  822,  §  32. 

That  there  was  no  property  of  the  defendant  in  this  state,  and 
that  all  its  corporate  personality  was  within  the  state  of  New 
York,  and  therefore  jurisdiction  could  not  be  assumed  by  a  Ver- 
mont tribunal,  because  it  is  necessary  either  that  the  person  or 
property  be  within  the  reach  of  the  court  taking  jurisdiction. 
This  objection  is  plausible,  but  it  will  not  bear  examination.  It 
is  founded  updn  the  assumption  that  a  corporation,  like  a  natural 
person,  is  a  tangible,  visible,  united  creation,  incapable  of  being 
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in  but  one  place  at  the  same  time,  and  that  one  place,  the  place  of 
its  birth  or  creation.  Whereas,  in  the  language  of  Ch.  J.  Mar- 
shall, '^  It  is  an  artificial  being,  invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law."  There  is  another  view  which 
furnishes  a  conclusive  answer  to  this  objection.  The  defendant 
is  a  foreign  corporation.  This  state  had  a  right  to  exclude  the 
defendant's  agents  from  its  territorial  limits,  and  wholly  prohibit 
them  from  negotiating  policies  or  transacting  business  here.  It 
had  a  right,  also,  to  permit  the  defendant  to  do  business  here,  on 
condition  that  it  should  have  an  officer  representing  the  cor].K>- 
ration  within  this  state,  through  whom  our  courts  might  obtain 
jurisdiction.  The  legislature  has  prescribed  the  condition.  De- 
fendant has  complied  with  it,  and  is  now  estopped  from  denying 
that  service  made  upon  its  agent  confers  jurisdiction. 

But  it  may  be  contended  that  if  it  be  true,  that  defendant  is 
liable  to  be  sued  in  the  courts  of  Vermont,  this  liability  is  con- 
fined to  those  persons  who  have  taken  policies  in  the  company, 
through  Vermont  agents.  It  is  a  sufficient  answer  to  this  objec- 
tion, that  there  is  no  restriction  in  the  statute,  confining  its  bene- 
fits to  any  particular  class  of  persons.  Neither  citizenship  or 
residence  here,  is  necessary  to  give  a  plaintifi"  a  stittis  in  court. 
Our  courts  are  open  to  foreigners  as  well  as  residents,  to  aliens 
equally  with  citizens.  The  statute  regulating  process,  contem- 
plates and  provides  for  suits  where  neither  party  resides  in  the 
state. 

Field  ^  Tyler  and  J?,  i.  Parker^  for  the  defendant. 

The  plaintiff  is  a  resident  and  citizen  of  Winona,  Minnesota ; 
the  defendant  is  a  corporation,  created  and  existing  under  the 
laws  of  the  state  of  New  York,  and  having  its  place  of  business 
there.  It  has  no  property  in  Vermont,  and  there  was  no  attach- 
ment of  property  on  this  writ. 

It  is  not  pretended  that  the  policy  was  made  or  solicited  in  Ver- 
mont, or  that  the  agency  in  Vermont  had  any  connection  with  it. 
On  the  contrary,  it  appears  from  the  record  that  the  contract  of 
insurance  was  not  made  in  this  state.  Pomeroy  v.  Manhattan 
Life  Ins.  Co.  40  III  398 ;  Bailey  v.  Hope  Ins.  Co.  56  Me.  474. 
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If  there  are  no  reasonable  grounds  to  sustain  jurisdiction,  all 
proceedings  should  be  set  aside  on  preliminary  motion. 

The  question  is,  does  the  case  stated  come  within  the  intent  of 
the  legislature  in  ch.  87  of  the  Gen.  Sts.  ?  Previous  to  this  act, 
this  court  could  take  jurisdiction,  under  the  common  law  and  gen- 
eral statute  law,  only  by  having  within  the  territory  the  person  or 
the  property.  If  neither  the  defendant's  person  nor  property  is 
found  here,  the  court  can  have  no  jurisdiction  over  him.  Bate% 
V.  Downer^  4  Yt.  178 ;  Skinner  et  al.  v.  McDaniel^  4  Vt.  418 ; 
Thompson  v.  Colony^  6  Vt.  91 ;  Oilman  v.  Thompson^  11  Vt. 
643  ;  Lawrence  v.  Smith  et  al,  5  Mass.  362  ;  Hall  et  al,  v.  Will- 
iams  et  al,  6  Pick.  232  ;  Buchanan  v.  Mucker,  9  East,  192  ;  Story 
Gonfl.  Laws,  586  ;  Andrews  v.  Herriot,  4t  Cow.  608,  and  n. ;  Noyes 
T.  Butler^  6  Barb.  613.  At  common  law,  a  corporation  could  be 
sued  only  by  proceedings  in  the  nature  of  attachment  of  property 
or  distress.  Langleyv,  Bailiff,  ^c,  Barnes's  Notes,  -115.  In 
Massachusetts  it  has  recently  been  held  that  a  foreign  corpo- 
ration can  be  sued  there  only  by  means  of  an  attachment  of  prop- 
erty, unless  jurisdiction  otherwise  is  expressly  given  by  statute. 
Andrews  v.  Mich.  Central  JR.  R.  Co.  99  Mass.  534.  A  non-res- 
ident of  Vermont  cannot  be  held  to  answer  as  trustee  in  the  pro- 
cess of  foreign  attachment.  Gen.  Sts.  ch.  34,  §  5  ;  Peck  et  al.  v. 
Bamum  ^  Trs.  24  Vt.  75.  Even  if  within  the  state  for  a  tem- 
porary purpose.  Baxter  et  al.  v.  Vincent,  6  Vt.  614.  The  in- 
tent and  meaning  of  the  legislature  in  this  enactment,  is  seen  by 
a  comparison  of  §  9,  ch.  87,  "  Service  of  process  upon  such  attor- 
ney shall  be  deemed  sufficient  service  upon  the  principal,"  with 
§  48,  ch.  33,  "  If  the  party  is  absent  from  the  state,"  &c.,  where 
provision  is  made  for  a  continuance  of  the  action  and  an  order  of 
notice.  In  the  case  of  a  foreign  corporation,  if  such  service  is  ob- 
tained as  would  be  good  in  the  case  of  a  domestic  corporation, 
the  court  obtains  jurisdiction  over  the  personal  body  corporate,  if 
the  action  is  within  the  statute.  But  this  jurisdiction  is  to  be  ob- 
tained by  the  voluntary  agreement  of  the  company  and  the  actual 
acceptance  of  service  by  its  agents,  under  the  authority  of  the 
company.  That  this  is  so,  would  seem  to  follow,  also,  from  the 
provisions  of  §  13,  ch.  87,  visiting  a  non-compliance  with  the  pro- 
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"visions  of  this  chapter  with  a  penalty  upon  the  agent.  Suppose 
in  any  case  the  company  should  prefer  to  pay  the  penalty,  then 
the  jurisdiction  of  the  state  could  not  be  obtained  over  the  person 
or  the  body  corporate,  but  would  remain  the  same  as  at  common 
law.  A  judgment  thus  obtained,  would  have  no  validity  in  the 
courts  of  another  state.  Lafayette  Ins,  Co,  v.  French  et  aU.  18 
How.  404. 

It  is  the  duty  of  the  courts  so  to  construe  statutes  as  to  meet 
the  mischief  and  to  advance  the  remedy,  and  not  to  violate  funda- 
mental principles.  Hart  v.  CZm,  8  Johns.  41.  When  there  is  a 
discrepancy  between  statutes,  they  should  be  so  construed  that 
both  may  stand  if  possible.  Every  clause  shall  be  presumed  to 
have  been  intended  to  have  some  force  and  effect.  McCartee  v. 
Orphan  Asylum  Society,  9  Cow.  437  ;  Opinion  of  Justices,  22 
Pick.  671 ;  1  Kent  Com.  162 ;  People  v.  Draper,  16  N.  Y.  532. 

A  statute  should  not  be  construed  to  work  such  a  public  mis- 
chief as  would  be  a  restriction  upon  the  international  privileges 
of  foreign  corporations  to  contract  and  be  contracted  with,  unless 
such  construction  is  required  by  the  most  explicit  and  unequivo- 
cal language.  People  v.  Lambier,  6  Denio,  9  ;  Argwnenlum  ah 
inconvenienti  plurimum  valet  in  lege,  Broom  Leg.  Max.  187  ;  Doe 
V.  Newton,  11  M.  &  W.  928  The  intention  of  the  legislature 
must  govern,  and  to  this  intention,  a  literal  construction  of  any 
statute  must  yield.  In  interpreting  an  act  of  Parliament,  it  is  not 
in  general  a  true  line  of  construction,  to  decide  according  to  the 
strict  letter  of  the  act ;  but  the  courts  will  rather  consider  what 
is  its  fair  meaning,  and  will  expound  it  different  from  the  letter, 
in  order  to  preserve  the  intent.  Broom  Leg.  Max.  649,  650 ; 
Vincent  v.  Slaymaker,  12  East,  372 ;  Bignold  v.  Springfield  in  re, 
7  CI.  &  F.  109  ;  8  Exch.  8t)0 ;  Church  v.  Crocker,  3  Mass.  17  ; 
Goddard  v.  Boston,  20  Pick.  407.  Whenever  the  intention  of 
the  makers  can  be  discovered,  it  ought  to  be  followed  with  rea- 
son and  discretion,  although  such  construction  seem  contrary  to 
the  letter.  Bac.  Ab.  Statutes,  1  ;  People  v.  Vtiea  Ins,  Co,  15 
Johns.  368,  380.  A  thing  within  the  letter  of  the  statutes,  is  not 
within  the  statute,  unless  within  the  intention  of  the  makers. 
The  King  v.   Younger,  6  T.  R.  449  ;  Proprietors  of  Margate 
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Pier  V.  Hannam,  3  B.  A  Aid.  266  ;  Hdwards  v.  Dick,  4  B.  A 
Aid.  212  ;  Jackson  v.  Collins,  3  Cow.  89. 

The  general  system  of  legislation  upon  the  subject-matter  of  a 
statute,  may  be  taken  into  view,  in  order  to  aid  the  construction 
of  a  particular  statute  relating  to  the  same  subject.  Fort  v. 
Burchj  6  Barb.  60,  75  ;  Holbrook  v.  HoJhrook  et  al.  1  Pick.  248 ; 
Mendon  v.  County  of  Worcester,  10  Pick.  234.  A  construction 
contrary  to  natural  justice,  or  of  practical  inconvenience,  should 
be  rejected,  if  a  different  one  is  possible.  Donaldson  v.  Wood, 
22  Wend.  395.  When  *the  words  are  not  explicit,  the  intention 
is  to  be  gathered  from  the  occasion  and  necessity  of  the  law,  the 
defect  of  the  former  law,  and  the  designed  remedy,  being  the 
causes  which  moved  the  legislature  to  it.  Dwar.  Stat.  52 ;  Pil- 
low V.  Bitshnell,  5  Barb.  156. 

The  design  of  the  statute  was,  not  to  extend  the  jurisdiction 
of  the  state,  but  merely  to  facilitate  the  service  of  process  in  ac- 
tions previously  within  its  jurisdiction.  Cumberland  Coal  Co.  v. 
Sherman,  8  Ab.  Pr.  243  ;  The  Same  v.  Hoffman  Coal  Co.  30  Barb. 
159  ;  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co.  3  Vroom,  (N. 
J.)  16.  Beyond  the  territory  within  which  it  is  created,  a  cor- 
poration acts  only  by  comity,  and  is  not  subject  to  judicial  author- 
ity or  process,  except  by  consent.  Lafayette  Ins.  Co.  v.  French, 
supra;  Smith  v.  Mutual  Life  Ins.  Co.  of  New  York,  14  Allen, 
336. 

The  law  of  a  place  where  a  contract  is  made,  is  to  govern  as 
to  the  nature,  validity,  construction,  and  effect  of  such  a  contract. 
Pearsall  et  al.  v.  Dwight  et  al.  2  Mass.  84  ;  Greenwood  v.  Curtis, 
6  Mass.  358 ;  Smith  v.  Smith,  2  Johns.  235 ;  Thompson  v. 
Ketcham,  4  Johns.  285  ;  Sherrill  v.  Hopkins,  1  Cow.  603  ;  Smith 
V.  Mead,  3  Conn.  253  ;  Pomeroy  v.  Manhattan  Life  Ins.  Co.  sur 
pra;  Bailey  v.  Hope  Ins.  Co.  supra.  When  Vermont  therefore 
adjudicates  a  contract  made  in  the  state,  she  administers  her  own 
law.  In  this  action  she  administers  the  law  of  a  neighboring 
state,  which  is  not  obligatory  here,  and  upon  a  corporation  which, 
as  to  this  action,  has  no  existence  here.  The  courts  of  other 
states,  in  their  construction  of  similar  statutes,  so  far  as  we  have 
been  able  to  examine,  have  limited  them  to  the  protection  of  citi- 
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zens  of  the  state  as  to  contracts  made  in  the  state^  and  have  re- 
fused to  take  jurisdiction,  unless  there  be  at  least  one  of  these 
elements  in  the  case :  contract  made  within  the  state ;  contract  made 
with  a  citizen  of  the  state  ;  or  an  attachment  of  property  within 
the  state.  Lafayette  Ins.  Co.  v.  French^  supra;  Smith  v.  Mutual 
Life  Ins.  Co.  supra  ;  McQueen  v.  MiddUtaum  Manufacturing 
Co,  16  Johns.  5  ;  Camden  Rolling  Mill  Co.  ^c.  v.  Swede  Iron  Co. 
supra;  Howell  v.  Chicago  ^  Northwestern  R.  R.  Co.  61  Barb. 
878. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  In  the  writ  in  this  case,  the  defendant  is  set  up 
as  '^  a  corporation  established  by  law,  located  in  the  city,  county, 
and  state  of  New  York ;"  the  plaintiff  as  "  of  Winona,  in  the  state 
of  Minnesota."  The  cause  of  action  set  forth  in  the  declaration, 
is  for  the  breach  of  a  contract  made  between  the  defendant  on  one 
part,  and  the  plaintiff  and  a  person  then  her  husband  on  the  other, 
the  plaintiff  and  her  husband  being  then  of  Milwaukie,  in  the 
state  of  Wisconsin,  the  contract  being  in  writing  and  dated  at 
New  York,  and  containing  a  clause  that  it  was  not  to  be  binding 
until  countersigned  by  a  person  named  as  being  of  Fitchburg, 
Massachusetts.  This  contract  therefore  was  not  made,  nor  was  it 
to  be  performed,  in  this  state.  The  substance  of  the  contract  was, 
that  upon  the  death  of  the  plaintiff  or  her  husband,  the  defend- 
ant would  pay  to  the  survivor  a  certain  sum  of  money.    The  dec- 

* 

laration  alleges  that  the  husband  died  at  Brattleboro,  in  this  state, 
and  that  the  cause  of  action  accrued  to  the  plaintiff  upon  his 
death.  It  does  not  appear  to  be  alleged  that  at  that  time  he  was 
a  resident,  and  therefore  a  citizen,  of  this  state.  But  if  that  fact 
were  alleged,  it  is  not  alleged  that  the  plaintiff  was  then  a  resi- 
dent or  a  citizen  of  this  state ;  and  although  the  cause  of  action 
accrued  to  her  by  his  death,  it  accrued  to  her  where  she  was,  and 
not  where  he  died,  unless  she  was  domiciled  where  he  died. 
From  these  facts  and  considerations,  it  appears  that  the  cause  of 
actioii  on  which  this  suit  is  brought,  is  not  within  this  state  ;  and 
also,  that  neither  of  the  parties  is  situated  or  resident  here. 
When  there  is  property  of  a  defendant  in  a  suit,  situated  in  this 
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;atate,  alihough  neither  defendant  nor  plaintiff  is  here  so  that  per- 
SMial  servioe  can  be  made,  a  suit  may  be  brought  here  and  main- 
tained  for  the  purpose  of  obtaining  a  judgment  of  the  courts  here 
upon  the  cause  of  action,  and  a  sequestration  of  the  property  in 
JMtisfiftction  of  the  judgment.  The  law  provides  how  service  may 
be  made  in  such  a  case,  without  making  personal  service,  and  au- 
thorizes proceeding  to  judgment  upon  such  constructive  service ; 
bat  such  a  judgment  is  of  no  force  anywhere  only  so  far  as  it 
operates  upon  the  property  sequestered  ;  and  without  some  prop- 
erty within  the  jurisdiction  to  be  affected  by  it,  the  court  would 
not  proceed  to  judgment  at  all.  In  this  case  the  service  was  not 
by  attaching  property  at  all,  hence  there  is  no  ground  for  maintain- 
ing the  sait  for  the  purpose  of  reaching  any  property  here. 

After  describing  the  defendant  corporation,  as  before  stated,  as 
of  New  York,  the  writ  states,  "  Of  which  Sumner  Frost,  of  Derby, 
in  the  county  of  Orleans,  is  general  agent  and  attorney  "  ;  and 
the  service  made  of  the  writ  was  by  delivering  a  true  copy,  £c., 
to  ^^  Sumner  Frost,  agent  and  attorney  "  of  the  defendant.  This 
agent  and  attorney  has  not  appeared  at  all  in  the  suit,  and  the 
important  question  in  the  case  is,  whether,  upon  this  service 
merely,  the  defendant  can  be  compelled  to  have  this  cause  of  ac- 
tion adjudicated  upon  and  determined.  Upon  this  question,  it 
is  to  be  bume  in  mind  that  there  is  nothing  whatever  in  the  case 
to  show  what  authority  this  agent  and  attorney  has  from  the  de- 
fendant, more  than  the  description  of  him  by  the  words  ^'  gen- 
eral agent  and  attorney,"  before  mentioned.  Generally,  service 
upon  an  agent  and  attorney  is  of  no  force  to  give  jurisdiction 
over  a  principal.  If  service  upon  this  agent  is  of  any  force  for 
that  purpose,  it  must  be  because  of  the  provisions  of  the  statutes 
relating  to  service  of  process  upon  foreign  insurance  companies. 
The  provisions  of  those  statutes  do  not  apply  to  all  foreign  in- 
surance companies,  but  only  to  those  making  contracts  of  insur- 
ance within  this  state.  Gen.  Sts.  556,  §§  5  to  9.  There  is  nothing 
in  all  this  case  that  has  any  tendency  to  show  that  this  corporation 
ever  made,  or  is  now  making,  any  contracts  of  insurance  in  this 
state.  A  foreign  corporation,  whether  an  insurance  company,  or 
of  any  other  kind,  may  find  it  necessary  to  transact  business  in 
90 
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other  states,  and  if  so,  must  do  it  by  agents,  and  may,  doubtless, 
do  it  by  what  are  known  as  general  agents.  The  statute  does  not 
provide  for  service  upon  such  agents,  but  only  upon  those  ap- 
pointed in  obedience  to  the  statutes,  by  companies  making  con- 
tracts of  insurance ;  and  it  does  not  appear  that  this  agent  was  ap- 
pointed at  all  in  obedience  to  the  statute,  any  more  than  it  appears 
that  this  defendant  needed  to  have  an  agent  here  in  order  to  com- 
ply with  the  statute.  Hence,  as  the  case  stands,  the  service  ap- 
pears to  be  upon  a  general  agent  and  attorney,  without  appearing 
to  be  upon  an  agent  appointed  under  the  statute  at  all,  unless  it 
is  to  be  assumed,  that  because  the  defendant  is  an  insurance  com- 
pany, any  agent  it  may  have  in  the  state  is  such  statutory  agent. 
But  assuming,  as  has  been  assumed  in  argument,  that  this  agent 
was  appointed  in  obedience  to  the  statute,  with  all  the  authority 
that  the  statute  provides  should  be  conferred,  there  is  still  the 
question  as  to  what  cases  the  statutes  were  intended  to  reach.  A 
statute  is  to  be  construed  with  reference  to  the  old  law,  the  mis- 
chief, and  the  remedy.  When  this  statute  was  passed,  the  old 
law  permitted  the  agents  of  any  insurance  company,  foreign  as  well 
as  domestic,  to  make  contracts  of  insurance  in  this  state,  under 
which,  causes  of  action  would  accrue  to  the  people  of  the  state  within 
the  jurisdiction  of  the  state  courts.  The  mischief  was,  that  the  ju- 
risdiction of  the  state  courts  over  these  causes  of  action,  would  be 
unavailing,  except  upon  voluntary  appearance,  for  want  of  power 
in  the  courts  to  compel  appearance.  The  remedy  provided  was, 
the  requiring  of  any  foreign  insurance  company  making  such  con- 
tract, to  keep  an  agent  in  the  state,  on  whom  service  could  be 
made.  This  would  be  a  full  remedy  for  all  that  mischief,  without 
requiring  such  companies  to  keep  an  agent  here  on  whom  any  pro- 
cess for  any  purpose  could  be  served.  There  could  bo  no  advan- 
tage obtained  for  the  people  of  the  state,  by  providing  means  to 
give  the  courts  of  the  state  jurisdiction  over  causes  of  action  that 
accrued  out  of  the  state  in  favor  of  persons  not  citizens  of  the 
state,  against  a  corporation  existing  out  of  the  state,  and  it  is  not 
to  bo  presumed  that  the  legislature  intended  to  accomplish  that 
purpose,  unless  that  is  the  necessary  result  of  the  enactment.  It 
is  more  reasonable  to  suppose  that  the  intention  was,  to  provide  a 
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method  for  obtaiDing  jurisdiction  over  a  defendant  to  a  cause  of 
action  that  the  courts  had  jurisdiction  of  before,  than  that  it  was  to 
provide  means  for  obtaining  jurisdiction  of  a  cause  of  action  where 
none  was  had  before,  and  of  the  parties  also,  by  this  compulsory 
appointment  of  an  agent.  This  seems  to  be  the  construction  of  a 
similar  statute,  made  in  Smith  v.  Mut.  Life  Ins,  Co,  of  New 
York^  14  Allen,  336,  and  in  Camden  Moiling  Mill  Co.  v.  Swede 
Iron  Co.  3  Vroom  (N.  J.),  15.  In  this  case,  the  court  had  no 
jurisdiction  over  the  cause  of  action,  nor  over  the  plaintiff,  other- 
wise than  as  she  invoked  it,  nor  over  the  defendant,  otherwise 
than  by  service  upon  this  statutory  agent,  assuming  him  to  be 
such.  This  agent,  for  the  reasons  stated,  is  considered  not  to 
have  been  required  by  the  statute,  nor  appointed  by  the  corpora- 
tion, for  the  purposes  of  such  service  of  process  in  favor  of  a  party 
not  a  resident,  on  a  cause  of  action  which  did  not  accrue  here, 
and  which  the  court  has  no  jurisdiction  over ;  but  only  for  the 
service  of  process  upon'  non-resident  corporations,  to  enforce 
causes  of  action  that  the  court  already  had  jurisdiction  of,  which 
was  unavailing  for  want  of  jurisdiction  of  the  defendant. 

This  decision  is  not  at  all  in  conflict  with  that  made  in  Day  v. 
Essex  Co.  Bank^  13  Vt.  97.  In  that  case,  the  cause  of  action 
accrued  in  this  state,  aud  the  corporation  had  appeared  fully,  and 
answered  to  the  action  by  attorneys  of  the  court  where  it  was 
pending. 

Judgment  afSrmed. 
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Mart  S.  Adams  v.  Daniel  H.  K.  Whitcomb.* 
Ne  ExeaL     Justification  under   Void  Procesi. 

The  writ  of  ne  e««at,  as  ftt  present  used  in  this  oouDtry,  is  &  iiwme  proeen,  iamixig  frtm 
the  court  of  ohanoery,  to  bold  a  party  to  equitable  bail,  that  he  may  not  depart  frtm 
the  Jurisdiction  of  the  court,  but  be  personally  present  to  answer  its  decree  against 
him,  and  can  be  properly  issued  only  in  those  oases  where  the  person  of  the  deftudaat 
can  be  touched  by  the  decree,  either  by  attachment  or  on  execution. 

In  trespass  for  assault  and  battery  and  fUse  imprisonment,  held,  that  the  defbndaat  eovld 
not  Justify  under  a  writ  of  ne  ex  fat,  issued  upon  his  own  petition,  and  upon  which  he 
caused  the  plaintiff  to  be  arrested  and  imprisoned,  but  which  was  roid  beeanse  ag^wff 
a  female. 

Trespass  for  assault  and   battery  and  false  imprisonment. 
Plea,  the  general  issue,  and  notice  of  justification  under  a  writ 

•  This  case  was  decided  at  the  Febmaiy  term,  -1873. 
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of  ne  exeat.  Trial  by  jury,  December  term,  1872,  Barrett,  J., 
presiding. 

Ofi  the  24th  of  February,  1871,  a  writ  of  ne  exeat  was  issued 
against  the  plaintiff,  by  Barrett,  Chancellor,  upon  the  petition 
of  the  defendant  and  his  wife,  which  said  writ  the  defendant,  on 
said  day,  put  into  the  hands  of  one  Stimson,  sheriff  of  Windsor 
county,  with  directions  to  serve  the  same  according  to  the  precept 
thereof,  which  he  did  by  arresting  the  plaintiff,  and,  in  default  of 
bail,  committing  her  to  the  common  jail  in  said  county.  On  the 
27th  of  said  February,  the  supreme  court  discharged  the  plaintiff 
from  such  imprisonment  on  habeas  corpus,  upon  the  ground  that 
said  writ  could  not  lawfully  issue  against  her,  she  being  a  female, 
and  the  foundation  of  the  writ  resting  in  contract.  The  defend- 
ant gave  evidence  tending  to  show,  that  in  procuring  said  writ, 
and  causing  it  to*  be  executed  as  aforesaid,  he  acted  under  the 
advice  of  counsel  learned  in  the  law,  and  in  good  faith,  supposing 
that  he  was  in  the  exercise  of  his  lawful  right.  The  nature  of  the 
cause  of  action  in  the  suit  in  which  said  writ  was  issued,  is  stated 
in  the  opinion. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
if  he  acted  in  good  faith  and  without  malicious  motive  in  procur- 
ing said  writ  and  causing  the  same  to  be  executed  as  aforesaid, 
the  plaintiff  could  not  recover.  But  the  court  refused  to  charge 
as  requested,  but  charged,  pro  farmay  that  upon  the  evidence, 
the  plaintiff  was  entitled  to  recover ;  to  which  the  defendant  ex- 
cepted. 

Sewall  Fullam  and  W.  H.  Walker ,  for  the  defendant. 

The  law  prescribes  that  he  who  applies  for  a  redress  of  griev- 
ances, and  fails  in  his  suit,  either  from  want  of  merit,  want  of 
evidence,  or  want  of  jurisdiction  in  the  tribunal  whose  aid  he  in- 
vokes, shall  pay  the  legal  costs ;  and  whether  such  tribunal  has 
jurisdiction  or  not,  it  is  empowered  to  render  judgment  for  costs. 
Unless  the  suit  is  commenced  with  malice^  and  without  probable 
eausQ^  this  is  all  the  redress  the  party  can  have.  If  in  this  case 
the  defendant  is  liable,  it  follows  as  a  necessary  corollary,  that 
the  chancellor,  the  sheriff,  and  the  counsel,  are  also  liable.    It  is 
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difficalt  to  see,  where  all  acted  in  good  faith,  why,  in  equity,  those 
having  the  greater  knowledge  upon  the  subject,  should  not  con- 
tribute to  those  who  have  the  less,  and  pay  the  damages.  •  The 
chancellor  had  jurisdiction  of  the  parties  and  the  matters  involved 
in  the  bill,  and  judicially  decided  to  grant  the  writ  of  ne  exeat 
upon  proper  application  and  proof.  The  decision  of  the  supreme 
court  upon  the  habeas  corpus^  was  a  mere  interlocutory  proceed- 
ing, and  has  no  force  beyond  its  then  present  purpose  ;  and  that 
has  been  fully  executed.  We  therefore  respectfully  insist,  that 
the  writ  was  properly  issued.  Had  the  plaintiff  obeyed  its  man- 
date and  given  bonds,  she  would  still  have  had  the  same  right  of 
action  she  now  has ;  her  bond  would  have  been  void,  if  the  court 
had  no  right  to  order  it,  and  all  her  rights  would  have  been  pre- 
served without  an  arrest.  If  the  chancellor  had  no  right  to  grant 
the  writ  against  a  female,  in  assumpsit,  he  had  no  right  to  grant 
one  against  a  male  on  a  contract  made  since  1889,  and  that  would 
virtually  abrogate  the  writ.  The  chancellor  had  a  right  to  order 
her  not  to  remove,  or  to  do  any  other  reasonable  thing  for  the 
promotion  of  justice ;  and  if  she  had  the  power  to  do  it,  and  re- 
fused, she  would  be  liable  for  contempt,  as  much  as  a  man  would ; 
and  if  unable  to  obey,  she  could  have  answered  that,  and  had  the 
order  vacated  or  modified  ;  but  she  has  no  more  right  to  set  the 
order  of  the  chancellor  at  defiance,  than  has  a  man.  Warner's 
Beames  Ne  Exeat ^  38  et  seq, ;  De  Carrier e  v.  De  Caloune^  4  Vez. 
Jr.  577  ;  Porter  v.  Spencer,  2  Johns.  Ch.  169.  This  writ  is  in  the 
nature  of  equitable  bail^  and  the  important  rule  is,  that  it  will  not 
issue  for  a  demand  upon  which  the  party  may  be  held  to  bail  at 
law.  Warner's  Beames,  29  ;  Seymour  v.  Hazard,  1  Johns.  Ch. 
1 ;  Nixon  v.  Richardson,  4  Desaus.  108 ;  Attorney  General  v. 
Meeklow,  1  Price,  289.  This  case  cannot  be  distinguished  from 
the  attachment  of  property,  where  the  suit  is  brought  in  good  faith 
before  a  competent  tribunal,  and  the  plaintiff  fails  of  a  recovery. 
White  V.  Dingley,  4  Mass.  433 ;  Lindsay  v.  Larned,  17  Mass. 
190 ;  Stone  v.  Swift,  4  Pick.  389.  This  declaration  is  substan- 
tially for  a  malicious  prosecution,  which  always  involves  both 
malice  and  want  of  probable  cause,  and  where  either  is  wanting, 
no  recovery  can  be  had ;  and  the  same  rules  of  the  law  should 
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govern  the  decision  here.  It  would  seem,  if  the  defendant  applied 
to  the  chancellor  for  the  writ,  submitted  his  allegations  and  proofs, 
and  the  chancellor  granted  the  writ,  that  would  be  conclusive 
evidence  of  probable  cause.  Sathaway  v.  Allen j  Brayt.  152; 
French  v.  Smith  et  al,  4  Vt.  363.  Even  where  the  party  acts 
under  the  advice  of  counsel,  it  has  been  held  to  be  strong 
evidence  of  probable  cause.  Turner  v.  Walker^  8  Gill  &  J.  377 ; 
Stone  V.  Swift,  supra.  The  plaintiff,  by  changing  her  form  of 
action  from  case  to  trespass,  can  gain  nothing  ;  for  both  must  be 
governed  by  the  same  rules  of  law. 

Gilbert  A.  Davis,  for  the  defendant. 

The  plaintiff  being  a  female,  was  exempt  from  arrest  or  impris- 
onment by  virtue  of  any  rmsne  process .  which  might  issue  in  an 
action  founded  on.  a  contract,  from  any  court  of  this  state.  Gen. 
Sts.  ch.  83,  §  75.  The  writ  of  ne  exeat  was  me9ne  process,  8  Bl. 
Com.  [*279,]  and  bore  evidence  upon  its  face,  that  it  was  issued 
in  an  action  founded  on  a  contract ;  and  that  the  plaintiff  was  a 
female,  was  apparent.  Since  the  passage  of  said  section  of  the 
statute,  there  has  been  no  general  authority  in  the  courts,  magis- 
trates, or  clerks  of  this  state,  to  issue  a  capias  against  a  female 
in  an  action  founded  on  contract.  Aiken  v.  Richardson,  16  Vt. 
600  ;  Admr,  of  Whiteomb  v.  Cook,  39  Vt.  585 ;  Brackett  v.  EasU 
man,  17  Wend.  32.  The  chancellor  had  no  authority  to  issue 
the  ne  exeat ;  for  the  person  of  the  defendant  could  not  be  touched 
by  the  decree,  either  by  attachment  or  execution.  3  Dan.  Ch. 
Pr.  1801,  and  cases  cited ;  Gen.  Sts.  supra.  There  was  a  full 
and  complete  remedy  at  law,  and  the  debt  was  not  an  equitable 
debt.     2  Story  Eq.  Jur.  §  1470. 

The  ne  exeat  was  void  on  its  face,  was  irregularly  issued,  and 
the  defendant  cannot  justify  under  it,  and  trespass  is  the  proper 
form  of  action.  Churchill  v.  Churchill,  12  Vt.  661 ;  Admr.  of 
Whiteomb  v.  Cook,  supra;  Smith  v.  Bouchier,  2  Stra.  993 ;  Per- 
kins V.  Proctor,  2  Wils.  386  ;  Entink  v.  Carrington,  2  Wils.  275 ; 
1  Salk.  347  ;  Ld.  Raym.  65  ;  Spergold  v.  Holloway,  2  Stra.  1002, 
commented  upon  in  Barrett  v.  Crane  et  al,  16  Vt.  255 ;  Bond  et 
al.  V.  Wilder,  16  Vt.  393 ;  Phillips  v.  Borin,  et  al.  1  Stra.  509 ; 
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Qruinon  v.  Raymofid^  1  Conn.  40  ;  Brackett  v.  Eastman^  supra. 
Void  capias^  where  a  term  intervenes  between  the  teste  and  re- 
turn, and  party  liable  in  trespass.  Parsons  v.  Lloyd^  2  W.  Bl. 
845 ;  1  Hilliard  Torts,  228.  Though  the  court  has  jurisdiction, 
jet,  if  the  proceeding  is  irregular,  trespass  against  the  attorney 
or  party  plaintiff,  is  the  proper  form  of  action.  1  Chit.  PL  184. 
In  England,  and  here  until  the  passage  of  the  act  of  1839,  it 
is  true,  an  action  of  false  imprisonment  would  not  lie  for  an 
arrest  in  a  case  where  a  person  was  privih*gcd^  as  a  party,  witness, 
member  of  the  legislature,  &c.,  because,  by  the  general  law  of 
the  state,  the  defendant  was  liable  to  arrest,  and  could  claim  an 
exception  only  by  showing  his  privilege.  Now,  no  authority 
exists  to  arrest,  except  in  certain  cases,  and  the  plaintiff  and  his 
attorney  must  see  to  it,  that  the  defendant  is  liable  to  arrest,  before 
the  direction  to  arrest  is  given.     Brackett  v.  Eastman^  supra. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  Were  the  facts  set  up  in  the  defendant's  notice  and 
proved  by  him  on  the  trial,  a  justification  of  the  trespass  and 
imprisonment  complained  of?  This  is  the  only  question  raised 
by  the  exceptions.  By  §  75,  ch.  33  of  the  Gen.  Sts.,  it  is  enacted : 
''  No  female  shall  be  arrested  or  imprisoned  by  virtue  of  any 
mesne  process  which  shall  issue  in  any  action  founded  on  contract, 
nor  by  virtue  of  any  execution  which  shall  issue  on  a  judgment 
recovered  in  any  such  action."  This  language  is  very  comprehen- 
sive, and  covers  every  possible  action  founded  on  a  contract, 
whether  at  law  or  in  equity.  From  the  bill  in  chancery,  the  peti- 
tion for  the  writ  of  ne  exeat,  and  from  the  writ  itself,  it  is  apparent 
that  the  sole  foundation  for  issuing  the  writ,  was  an  alleged  con> 
tract  by  which  the  plaintiff  agreed,  in  consideration  that  the  de- 
fendant and  his  wife  would  not  oppose  the  probate  and  estal)lish- 
mcnt  of  a  certain  instrument  as  the  last  will  and  testament  of 
Andrew  R.  Adams,  deceased,  to  pay  into  the  estate  of  Andrew 
R.  Adams  five  hundred  dollars,  which  sum,  by  the  provisions  of 
the  will,  would  enure  to  the  benefit  of  the  wife  of  the  defendant. 
The  writ  of  ne  exeat,  as  at  present  used  in  this  country,  is  a  mesne 
process,  issuing  from  the  court  of  chancery,  to  hold  a  party  to 
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equitable  bail,  that  he  may  not  depart  from  the  realm,  or  the 
jurisdictioD  of  the  court,  but  be  present  with  his  body,  to  answer 
any  decree  which  the  court  of  chancery  may  make  in  the  case 
against  him,  and  commanding  the  arrest  and  imprisonment  of  the 
defendant,  if  he  or  she  fails  to  furnihh  such  bail.  It  can  be  prop- 
erly issued  by  the  court,  only  in  those  cases  where  the  person  of 
the  defendant  can  be  touched  by  the  decree,  either  by  attachment 
or  on  execution.  3  Bl.  Com.  213  ;  3  Dan.  Ch.  Pr.  1801 ;  Seymour 
V.  Hazard^  1  Johns.  Ch.  1.  On  the  petition  of  the  plaintiff  to 
this  court  for  a  writ  of  habeas  corpus^  the  writ  of  ne  exeat^  relied 
upon  by  the  defendant  as  a  justification  for  the  arrest  and  impris- 
onment of  the  plaintiff,  was  held  to  have  been  issued  without 
authority,  and  against  the  statute  heretofore  named,  and  therefore 
void.  It  would  seem  to  follow,  logically,  that  a  writ  issued  with- 
out authority,  and  for  that  reason  void,  could  not  be  a  justifica- 
tion to  a  plaintiff  who  procured  and  used  the  writ  to  make  an 
arrest  and  imprisonment.  It  is  now  well  settled,  since  the  passage 
of  the  act  of  1839,  exempting  males  from  arrest  in  actions  founded 
upon  contract,  unless  a  proper  aflSdavit  is  filed  with  the  authority 
issuing  the  writ,  that  if  a  plaintiff  procures  and  uses  a  capias 
against  the  body  of  a  male  citizen,  in  an  action  founded  on  con- 
tract, without  having  filed  the  required  aflSdavit,  or  after  having 
filea  an  insuflBcient  aflBdavit,  he  is  guilty  of  trespass  for  false  im- 
prisonment. Aiken  v.  Richardnon,  15  Vt.  500 ;  Admr.  of  Whit- 
eomh  V.  Cook^  31)  Vt.  585.  In  Aiken  v.  Richardson^  the  action 
was  scire  facias  against  the  defendant  as  bail  on  two  writs  of  at- 
tachment which  had  issued  against  the  body  of  one  Ithiel  S. 
Richardson  subsequently  to  the  passage  of  the  act  of  1839,  on  an 
affidavit  which  did  not  fully  comply  with  the  requirements  of  the 
statute.  If  the  writs  were  merely  voidable  because  of  the  defect 
in  the  affidavit,  the  defendant,  who  was  bail  on  the  writs,  could 
not  avail  himself  of  the  defect  in  the  affidavit,  to  exonerate  him- 
self from  his  liability  as  such  bail.  If,  however,  the  writs,  so  far 
as  they  ran  against  the  body  of  Ithiel  S.  Richardson,  were  void 
because  of  the  defect  in  the  affidavit,  the  defendant  would  be  dis- 
charged from  his  liability  as  such  bail.  The  court  held  the  writs, 
so  far  as  they  authorized  the  arrest  of  the  body  of  Ithiel  S.  Rich- 
91 
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ardson,  void,  and  that  the  act  of  arresting  him  on  said  writs,  was 
an  act  of  trespass.  Judge  Royce,  after  stating  the  substance  of  the 
statute,  says :  "  There  is,  then,  no  longer  any  general  authority 
in  magistrates  or  clerks,  to  issue  writs  upon  such  contracts  in  the 
form  of  a  capias  against  the  person.  The  right  only  exists  9ub 
modoj  in  a  particular  class  of  cases,  and  is  then  derived  from  the 
proviso,  in  opposition  to  the  enacting  clause.  It  would,  therefore, 
seem  to  result,  that  without  a  compliance  with  the  proviso,  there 
can  be  no  competent  jurisdiction  to  issue  such  a  writ.  In  this 
view  of  the  case,  it  becomes  analogous,  not  only  to  the  case  cited 
in  argument  of  Adkins  v.  Brewer^  3  Cow.  206,  but  to  many  others 
which  have  proceeded  on  the  ground  that  jurisdiction  of  the  pro- 
cess was  equally  essential  as  jurisdiction  of  the  parties  and  the 
subject-matter."  The  learned  judge  then  proceeds  to  cite  several 
cases  which  support  this  doctrine,  among  which  is  Orumon  v. 
Raymond  ^  Beits^  1  Conn.  40,  in  which  the  authorities  are  re- 
viewed at  length,  and  concludes :  ^^  In  accordance  with  these  and 
similar  authorities,  we  are  disposed  to  regard  the  arrests  of  Ithiel 
S.  Richardson  as  illegal  acts,  from  which  the  plaintiff  can  claim 
no  benefit."  By  "jurisdiction  of  the  process,"  must  be  meant, 
jurisdiction  of  it  in  the  particular  case  or  class  of  cases  under 
discussion.  The  magistrate  issuing  the  writs  on  which  Ithiel  S. 
Richardson  was  arrested,  had  jurisdiction  to  issue  writs  of  copfci*, 
but  not  to  issue  them  in  the  particular  cases  in  which  he  did 
isspe  them.  It  is  claimed  by  the  defendant  that,  inasmuch  as  the 
court  of  chancery  has  general  jurisdiction  to  issue  writs  ne  exeat^ 
and  on  his  application  the  court  did  grant  the  writ  on  which  he 
arrested  the  plaintiff,  he  ought  to  be  protected.  But  we  are  una- 
ble to  distinguish  this  case  in  principle,  from  the  case  of  Aiken 
V.  Richardson,  under  the  statute  of  1839.  '  In  regard  to  females 
there  were  no  excepted  cases,  as  there  were  in  regard  to  males, 
in  which  any  court,  however  extensive  its  jurisdiction,  could,  by 
the  exercise  of  discretion,  or  upon  the  filing  of  an  affidavit  in  an 
action  founded  upon  a  contract,  lawfully  cause  a  female  to  be  ar- 
rested and  imprisoned.  If  the  court  of  chancery  had  had  juris- 
diction of  the  process  in  this  class  of  cases,  but  through  an  error 
of  judgment,  erroneously  made  use  of  it  in  the  particular  csfle, 
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the  process  would,  doubtless,  protect  the  party  who  procured  and 
used  it.  We  are  unable  to  understand  how  the  fact  that  the  court 
of  chancery  has  more  extensive  jurisdiction  than  a  justice  of  the 
peace,  can  give  any  greater  vitality  or  protective  power  to  a 
party  using  it,  to  a  process  issued  in  a  case  i^  which  the  court  has 
DO  jurisdiction  of  the  process,  than  the  same  process  would  have 
had  if  i>sued  by  a  justice  of  the  peace  under  like  cirenmstanccs. 
It  is  not  the  extent  of  the  jurisdiction  of  the  court,  which  gives 
to  the  process  power  to  protect  the  party  using  it,  but  the  fact 
that  the  court,  having  jurisdiction  of  the  parties  and  the  subject- 
matter,  has  also  jurisdiction  of  the  process.  As  the  court  of 
chancery  had  no  jurisdiction  of  the  process  which  it  issued  against 
the  plaintiff,  it  cannot  protect  the  defendant  in  causing  the  plain- 
tiff's arrest  and  imprisonment. 
Judgment  afiSrmed. 


Daniel  Babcock,  administrator  op  Josiah  Babcock,  v.  E.  G. 

Culver,  appellant. 

Disconfinuance.     Record  of  Justicr  of  Peace,     Tender, 

Payment . 

In  a  solt  retarnable  before  a  JuMtice,  the  plaintiff  died  before  the  return  day,  and  tlie  oaM 
was  oontinued  Ave  times,  without  any  suKgest  on  of  the  plaintiff's  death  upon  the  record. 
Two  of  said  continuances  were  because  of  the  inability  of  the  justice  to  attend,  and  the 
others  were  at  the  request  of  the  dofondint.  On  the  last  continuauoe  day,  the  adminis- 
trator entered  to  prosecute,  and  it  did  nui  apjuiir  )iut  that  he  entered  at  the  next  court 
day  after  his  appointment.  Held,  that  the  cause  was  not  discontinued  by  such  continu- 
ances. 

The  copies  of  appeal  stated  that,  "upon  suisgestion  of  plaintiff's  death,  B.,  his  administra- 
tor, bad  leave  to  appear  and  prosecute  said  action.  The  defendant,  by  his  attorney,  there- 
upon sugssedted  a  plea  in  almtemuut,  and  allerwdrds  a  motion  to  diHmiss,  allej^inv  that  the 
plaintiff's  death  had  occurred  previous  to  one  or  mure  of  the  lust  continuances,  without 
harlnjg  been  suKK^sted  of  record."  Heldy  equivalent  to  stating  that  the  administrator  had 
not  only  hal  leave  to  enter  to  proseout-,  but  that  bu  was  then  'ictually  prosecutin};. 

After  Judgment  befbre  a  Justice  and  '  ppeal  l>y  the  defendant,  and  i)efore  entry  of  the  appeal 
in  county  court,  the  defendant  made  a  tender  to  the  plaintiff's  attorney  upon  the  debt  and 
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aooraed  oosts^  whioh  the  attorney  received.    HeW,  that  the  same  could  not  operate  aa  a 
tender,  bat  only  as  payment  pro  tanto,  there  being  no  warrant  for  a  tender  at  such  st^e 
of  the  case. 
The  oonnty  oonrt  submitted  to  the  Jury  to  find  what  was  due  on  the  demand  at  the  tim»  mid 
tender  was  made,    Heldf  no  error. 

Qeneral  assumpsit,  commenced  before  a  justice  of  the  peace, 
and  appealed  to  the  count j  court.  The  suit  was  commenced  in 
the  lifetime  of  the  intestate,  who  died  before  the  return  day  of  the 
writ,  and  the  cause  was  continued  five  several  times,  without  any 
suggestion  upon  the  record  of  the  death  of  the  plaintiflf,  all  of 
which  continuances  were  at  the  request  of  the  defendant,  except 
two,  which  were  in  consequence  of  the  inability  of  the  justice 
who  signed  the  writ  to  attend.  On  the  last  continuance  day,  the 
copies  of  appeal  showed  that  the  parties  appeared,  ^'  and  upon 
suggestion  of  plaintiff's  death,  Daniel  Babcock,  his  administrator, 
had  leave  to  appear  and  prosecute  said  action.  The  defendant, 
by  his  attorney,  thereupon  suggested  a  plea  in  abatement,  and  af- 
terwards a  motion  to  dismiss,  alleging  that  the  plaintiff's  death 
had  occurred  previous  to  one  or  more  of  the  last  continuances, 
without  having  been  suggested  oi  record."  The  suit  was  entered 
at  the  December  term,  1871,  in  the  names  of  the  original  parties 
thereto,  at  which  term  the  defendant  filed  a  plea  in  abatement, 
averring  as  cause  of  abatement,  the  continuances  before  the  justice 
as  aforesaid,  without  suggestion  of  the  death  of  the  plaintiff  upon 
the  record,  and  that  it  did  not  appear  from  the  copies  of  appeal  that 
the  administrator  of  the  intestate  ever  entered  to  prosecute.  At 
the  May  term,  1872,  Barrett,  J.,  presiding,  the  court  ordci*ed 
the  docket  entry  corrected,  and  the  cause  to  stand  inthe  name  of 
the  plaintiff  as  administrator ;  and  thereupon  the  cause  was  heard 
on  demurrer  to  the  plea  in  abatement,  and  the  plea  adjudged  insuf- 
ficient, pro  forma,  arid  the  defendant  ordered  to  answer  over  ;  to 
which  the  defendant  excepted.  At  the  May  term,  1873,  Barkett, 
J.,  presiding,  the  cause  was  tried  by  jury  ou  the  general  issu«^ 
with  notice  of  payment  and  tender,  and  verdict  for  the  plaintiff. 

It  was  conceded  that  some  time  after  judgment  had  been  ren- 
dered by  the  justice,  and  before  the  appeal  was  entered  in  the 
county  court,  the  defendant  tendered  to  the  plaintiff 's  attorney 
upon  the  plaintiff's  claim  and  accrued  costs,  the  sum  of  $10,  which 
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the  attomej  received,  and  the  same  was  given  in  evidence.  The 
defendant  claimed  that  the  receiving  of  said  tender  operated  a 
satisfaction,  under  the  statute,  of  the  plaintiff's  claim  and  costs. 
The  court  declined  so  to  hold ;  to  which  the  defendant  excepted. 
The  defendant  gave  evidence  tending  to  show  payments  made  to 
the  plakitiff  upon  the  note  in  suit,  to  such  an  extent  that  said  ten- 
der would  be  ample  to  cover  the  balance  unpaid,  if  any,  and  the 
costs  accrued  at  the  time  of  the  tender.  The  plaintiff  gave  coun- 
ter evidence.  The  question  submitted  to  the  jury  was,  what  was 
due  on  said  note  at  the  time  said  tender  was  made  ;  and  the  jury 
found  $90.47  to  be  due,  for  which  sum  judgment  was  rendered, 
deducting  said  $10. 

Norman  Paul  and  W.  C,  French^  for  the  defendant. 

The  statute  provides,  that  in  case  of  the  death  of  a  party  dur- 
ing the  pendency  of  any  suit,  where  the  right  of  action  Mirvives, 
the  administrator  or  executor  of  the  deceased  party  may  enter 
and  prosecute  the  same  ;  and  that  in  case  no  executor  or  adminis- 
trator has  been  appointed,  the  death  of  the  party  shall  be  sug- 
gested on  the  record,  and  the  case  continued  till  an  appointment 
is  made.  Gen.  Sts.  pp.  392,393,  §§21,24.  Giving  to  these 
statutes  a  fair  construction,  the  only  conclusion  to  be  derived  from 
them  is,  that  any  proceedings  had  in  a  suit  when  one  of  the  par- 
ties has  deceased,  is  wholly  inoperative  and  void,  unless  the  terms 
of  the  statutes  are  strictly  complied  with.  The  death  of  Josiah 
Babcock  before  the  return  day  of  the  writ,  suspended  all  legal 
proceedings  in  the  suit,  except  the  suggesting  of  his  death  on  the 
record,  and  the  continuing  of  the  sa\jpc,  with  leave  for  bis  ad- 
ministrator to  enter  and  prosecute.  Nothing  of  the  kind  hav- 
ing been  done,  and  no  notice  taken  of  the  plaintiff's  death  till 
after  five  continuances  had  been  granted,  and  that  too  without 
any  statutory  right,  it  was,  in  effect,  a  discontinuance  of  the  suit 
for  want  of  parties,  as  was  held  in  Padleford  v.  Bancroft  et  al. 
22  Vt.  529,  and  no  legal  judgment  could  thereafter  be  rendered 
in  the  same,  without  the  consent  ^f  the  defendant.  The  adminis- 
trator must  enter  at  the  next  term  alter  his  appointment,  or  it  will 
be  an  abandonment  of  the  suit.     Tyler  v.  Whitney,  8  Yt.  26 ; 
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Admrs.  of  Wentwo7'th  v.  Creditors  of  Wenttcorthy  12  Vt.  244. 
Applying  this  rule  to  justice  courts,  it  would  follow  that  if  the 
administrator  did  not  enter  at  the  first  day  set  for  the  bearing  after 
his  appointment,  it  would  be  an  abandonment  of  the  suit  The 
records  of  the  miigistrate,  and  the  docket  entries  of  the  county 
court,  show  conclu!ively  that  the  administrator  never  did'enter  to 
prosecute  said  suit,  according  to  the  requirements  of  the  statute 
in  such  cases  ;  something  more  than  the  entry  of  his  name  on  the 
docket  by  counsel,  is  necessary. 

The  tender  of  ten  dollars  by  the  defendant  in  full  payment 
of  the  balance  due  on  the  note  and  the  accrued  cost,  coupled  as 
it  was  with  a  condition,  rendered  it  invalid  as  a  teiTder,  if  it  had 
been  refused  ;  but  the  plaintiff's  attorney  having  received  it  with- 
out objection,  and  that,  too,  with  a  full  knowledge  of  the  condi- 
tions with  which  it  was  made,  it  was  an  accord  and  satisfaction 
of  tiie  claim.  The  statute  contemplates,  that  when  a  tender  is 
made  of  the  amount  claimed  to  be  due  on  a  debt,  and  the  accrued 
costs,  if  the  plaintiff  would  avoid  it  on  the  ground  that  it  is  not 
suflScient,  he  must  decline  to  receive  it,  and  leave  the  defendant 
to  his  proofs  to  establish  its  sufficiency ;  but  if  the  same  is  re- 
ceived, with  a  full  understanding  of  the  condition  with  which  it 
was  made,  it  is  a  bar  to  any  further  proceedings  in  the  suit.  Oen. 
Sts.  ch.  125,  §  7  ;  McGlynn  v.  Billings,  16  Vt.  329  ;  MeDctnieh 
V.  Lapham  et  als.  21  Vt.  222  ;  Cole  v.  Champlain  Transfortatian 
Co.  26  Vt.  87  ;  Q-osUn  v.  Hodson  and  Fisky  24  Vt.  140 ;  Draper 
V.  Pierce,  29  Vt.  250  ;  Foster  v.  Drew,  89  Vt.  51 ;  Towslee  v. 
Healey,  39  Vt.  522  ;  Draper  v.  Hitt,  43  Vt.  439.  The  right  to 
make  a  tender  after  suit  cQpimenced,  exists  by  force  of  the  statute, 
and  not  at  common  law  ;  and  if  the  plaintiff  receives  the  money, 
he  receives  it  in  full,  and  cannot' receive  it  and  apply  in  part  pay- 
ment, if  not  sufficient,  as  at  common  law. 

The  court  erred  in  submitting  to  the  jury  to  find  the  amount 
due  on  the  notes  at  the  time  the  t  mler  was  made.  The  question 
to  be  tried  was,  how  much  was  duo  at  the  time  of  the  trial ;  the 
court  had  no  right  to  make  an  application  of  the  tender  by  de- 
ducting it  from  the  verdict.     Meeker  v.  Hurd^  31  Vt.  639. 
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J.  Converse^  for  the  plaintifT. 

As  to  the  tender  of  the  $10,  and  the  acceptance  of  the  same  by 
the  plaintiff's  attorney,  the  court  correctly  laid  down  the  law. 
There  was  no  accord  and  satisfaction.  Preston  v.  Grant,  34  Yt. 
201 ;   Wood  V.  Springfield,  43  Vt.  617. 

The  causes  of  abatement  are  entirely  insufficient.  But  if  we 
cannot  go  out  of  the  plea,  then  we  say  there  was  no  administrator 
appointed,  and  no  citation  served  on  him  as  the  statute  requires. 
It  was  the  defendant's  business  to  suggest  the  death  of  the  plain- 
tiff. There  was  no  person  to  speak  for  the  plaintiff  until  the  ad- 
ministrator was  appointed  and  permitted  to  enter  to  prosecute. 
The  administrator  did  enter  to  prosecute  as  soon  as  he  was  ap- 
pointed, and  at  the  same  time  suggested  the  death  of  the  intestate. 
The  continuances  were  all  at  the  request  of  the  defendant.  No 
plea  in  abatement  lies  in  consequence  of  neglect  or  refusal  to  en- 
ter to  prosecute. 

The  plea  was  out  of  time,  whether  the  record  shows  a  plea  in 
abatement  before  the  justice  or  not.  If  there  was  one  there,  it 
was  then  out  of  time.  It  was  also  abandoned  when  in  the  county 
court,  and  was  out  of  time  there. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  This  suit  was  commenced  in  the  name  of  the  intes- 
tate, who  deceased  before  the  return  day  of  the  writ.  The  con- 
tinuances on  which  the  defendant  relies  to  abate  the  suit,  were  all 
had  at  the  request  of  the  defendant,  except  two  which  were  oc- 
casioned by  the  absence  of  the  justice  of  the  peace  before  whom 
the  writ  was  returnable.  Under  the  provisions  of  the  Gen.  Sts. 
ch.  52,  §§  19  to  24,  an  action,  the  cause  of  which  survives,  does 
not  abate  on  the  death  of  either  party  to  it ;  but  it  may  be  pros- 
ecuted by  or  against  the  administrator  or  executor  of  such  de- 
ceased party.  The  action  is  to  be  continued  until  the  appoint- 
ment of  an  executor  or  administrator,  who  may,  thereupon,  appear 
voluntarily  to  prosecute  or  defend  such  action.  If  he  does  not 
appear  voluntarily,  it  is  made  the  duty  of  the  surviving  party  to 
cite  him  in.  There  is  nothing  in  the  case  which  shows  that  the 
administrator  of  the  plaintiff  did  not  appear  at  the  next  court  day 
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after  his  appointment.  Hence  the  continnances  in  the  justice 
court,  did  not  operate  as  a  discontinuance  of  the  suit,  and  the 
county  court  properly  overruled  the  defendant's  plea  in  abatement, 
if  that  plea  was  interposed  in  time,  and  was  sufficient  in  form.  It 
is  averred  in  the  plea,  that  it  does  not  appear  from  the  copies 
of  the  record  sent  to  the  county  court  by  the  justice  of  the  peace, 
that  the  administrator  ever  entered  in  said  cause.  We  think  the 
justice's  copies  of  the  record  show  that  the  administrator  did 
enter.  It  is  stated  that  he  had  leave  to  appear  and  prosecute  the 
suit,  and  thereupon  the  counsel  for  the  defendant  suggested  a  plea 
in  abatement  and  motion  to  dismiss,  because  the  plaintiff's  death 
had  not  been  sooner  suggested  upon  the  record,  which,  we  think, 
is  a  strong  implication,  if  not  tantamount  to  an  assertion;  that  the 
administrator  had  not  only  had  leave  granted  him  to  enter  to 
prosecute  the  suit,  but  that  he  was  then  actually  prosecuting  it. 
If  it  was  the  duty  of  any  one  to  have  earlier  suggested  the  death 
of  the  plaintiff  upon  the  record,  that  duty  rested  upon  the  defend- 
ant, and  he  cannot  now  be  heard  to  say  that  he  did  not  season- 
ably perform  it.  There  was  no  party  in  court  other  than  the 
defendant,  to  make  such  suggestion.  The  death  of  the  plaintiff 
not  only  disabled  him  from  appearing  in  the  suit,  but  revoked  all 
power  in  others  to  appear  for  him,  until  an  administrator  or  ex- 
ecutor was  appointed. 

We  think  the  county  court  correctly  declined  to  hold  that  the 
receiving  of  the  tender  by  the  plaintiff's  counsel,  operated  as'  a 
satisfaction,  under  the  statute,  of  the  plaintiff's  claim  and  costs. 
At  common  law  a  tender  could  not  be  made  after  the  commence- 
ment of  a  suit.  Oen.  Sts.  ch.  125,  §  7,  allows  a  defendant  to 
tender  the  debt  and  accrued  costs  at  any  time  after  suit,  to  three 
days  before  the  sitting  of  the  court,  if  the  action  is  brought  to  the 
county  court,  or  to  twenty-four  hour&  before  the  time  of  trial,  if 
before  a  justice  ;  but  it  nowhere  authorizes  such  a  tender  after  the 
judgment  by  the  justice,  and  before  the  entry  of  the  appeal  in  the 
county  court.  The  payment  of  the  ten  dollars  could,  therefore, ^ 
only  operate  as  a  payment  of  so  much  towards  the  debt  and  ac- 
crued costs.  If  no  more  should  be  found  due  the  plaintiff  upon 
the  trial,  for  debt  and  accrued  costs,  it  might  have  operated  upon 
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the  subsequent  costs  in  the  suit,  the  same  as  the  payment  of  money 
into  court  under  a  rule.  It  is  not  stated  in  the  exceptions  that 
any  evidence  tended  to  show  that  the  defendant  imposed  upon  the 
receipt  of  the  money  by  the  plaintiff  the  condition  that  it  should 
bo  received  in  full  satisfaction  of  the  debt  and  accrued  costs,  and 
no  such  condition  can  be  presumed.  We  think  the  court  gave  to 
the  f  10  its  full  effect  in  applying  it  as  a  payment  pro  tanto  to 
the  amount  found  due  at  that  time.  There  was  no  error  in  the 
court's  directing  the  jury  to  ascertain  the  amount  due  the  plaintiff 
at  the  time  of  the  payment  of  the  $10.  The  debt  due  to  the 
plaintiff  had  not  changed  subsequently  to  that  time,  except  what 
should  be  added  to  it  by  way  of  interest.  That  addition  the 
court  could  make  as  well  as  the  jury.  It  was  in  effect  ordering 
a  special  verdict,  which  is  sanctioned,  both  by  the  statute  and 
long  continued  practice. 
The  judgment  of  the  county  court  is  afBrmed. 


Michael  Garlet  v.  John  B.  Jenkins_&  Oo. 

Contract. 

• 

The  defendaQti  were  jwrioen.  J.t  one  of  the  defeQcUuits,  hired  the  plaiQUff  to  chop  for 
the  Arm  at  $26  per  month.  After  the  plaintiff  bad  worlLed  a  while,  H.,  the  other  defend- 
ant, who  knew  of  the  contract  thoB  made  by  J.»  waotod  the  plaintiff  to  take  oharge 
of  their  men  who  were  chopping  and  gettlDg  out  loga,  which  the  plaintiff  oonaented  to  do  \ 
and  after  he  had  worked  thereat  awhile,  be  nottfled  H.  that  he  should  obarige  them  $2  per 
day,  and  board,  and  if  he  would  not  pay  that,  he  ihuuld  quit.  U.  told  him  to  keep  at 
work,  and  he  would  pay  it,  if  J.  had  not  made  a  contract  with  him  to  work  for  lets,  and 
the  plaintiff  kept  at  work  aoourdlogly.  J.  had  made  no  other  ooutraot  with  the  plain- 
tiff than  ai  above  stated ;  but  when  he  hired  him  as  aforesaid,  there  was  talk  about  his 
taking  charge  of  said  men  at  130  per  month,  but  no  bargain  was  consummated.  tfsM, 
that  the  promise  of  H.  was  binding  upon  the  defendants  to  pay  the  plaintiff  two  dol- 
lars per  day. 

Assumpsit.    The  case  was  referred.    The  question  was,  whether 
the  plaintiff  was'entitled  to  $2  per  day  for  67f  days'  work  for  the 
defendants,  or  only  at  the  rate  of  $30  per  month.    The  referee 
92 
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found  that  in  th<e  MI  of  1868,  the  plaintiff  was  ^t  work  for  one 
Griffith,  in  tht)  lumber  business,  at  $30  per  month ;  that  in  De- 
cember of  that  year,  Griffith  sold  ^nt  said  business  to  the  defend- 
ants, who  agreed  to  pay  Griffith's  help  what  had  Hccrned  to  them 
that  month)  at  the  prices  Griffith  was  to  pay ;  that  at  the  end  of 
the  month,  the  defendant  Jenkins,  the  leading  man  in  the  firm  of 
Jenkins  &  Co.,  paid  the  help  as  agreed,  and  then  made  a  new 
contract  with  the  plaintiff  and  othera,  whereby  they  were  to  work 
as  common  choppers  at  f  26  per  month ;  that  on  the  next  pay-day 
thereafter,  Hackett^  the  other  defendant.  Who  was  then  eonduct- 
ing  the  business  of  said  firta^  iv^sisted  upon  faying,  and  did  pay, 
the  plaintiff  $30  per  m^nth,  notwithstanding  the  plaintiff  protested 
that  he  had  agreed  to  Work  fo^  $26  p^  month ;  that  soon  there- 
after, Hackett  wanted  the  plaintiff  to  take  ^charge  of  the  men  who 
were  chopping  and  getting  the  logs  into  slMipe  to  be  dirawft  firom 
the  woods  to  the  mill ;  that  the  piakiftff  Consented  to  take  a  team 
and  some  men  and  get  out  logs  for  other  teams  to  haul  to  the 
mill,  and  entered  upon  that  business,  and  after  working  thereat 
about  a  week,  told  Hackett,  who  was  then  in  the  charge  of  the 
business  as  aforcbaid,  that  he  should  charge  him  $2  a  day  and 
board,  and  that  he  should  quit  them  unless  he  gave  him  that ; 
whereupon  Hackett  told  him  to  keep  to  work,  and  he  would  pay 
him  that,  unless  Jenkins  had  made  a  trade  with  him  to  pay  him 
less.  The  referee  further  found,  that  at  the  time  Jenkins  agreed 
with  the  plaintiff  to  work  for  $26  per  month  as  aforesaid,  the 
subject  of  the  pki'ntiff 's  taking  charge  of  lielp  at  $80  per  month, 
was  mentioned  ;  but  the  referee  was  tmable  to  find  that  a  contract 
to  that  effect  was  conmmimated.  It  af^ared  that  $80  per  monih 
and  board,  was  the  highest  price  paid  to  any  other  person  in  the 
defendants'  emp^loy,  and  that  the  plaintiff  was  an  extra  hand  as  a 
lumberman.  At  $2  per  day,  the  referee  found  $55.32  due  the 
plaintiff ;  at  SO  per  month,  he  fotmd  that  he  had  been  overpaid. 
The  court,  at  the  May  term,  1873,  Babbett  J.,  presiding,  ren- 
dered judgment  on  the  report  for  the  plaintiff;  to  which  the  de- 
fendants excepted. 

.  for  the  defendants.* 


r   ^-        ■       »....---.». 


*The  defendants'  brief  waa  not  furnished  the  Beporter. 


^ 
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NoTrman  Pauly  for  the  plaintiff. 

The  facts  found  and  reported  bj  the  referee  in  regard  to  what 
took  place  between  the  plaintiff  and  Hackett,  are  sufficient  to 
constitute  a  new  contract,  and  show  that  the  parties  so  understood 
it,  and  that  the  old  one  was  abandoned.  The  requesting  of  the 
plaintiff  to  continue  in  their  employ,  and  allowing  him  thus  to 
continue  after  he  had  named  his  price  for  that  kind  of  service, 
coupled  with  the  fact  that  the  defendants,  with  a  full  knowledge 
of  the  plaintiff's  claim,  permitted  him  to  go  on  without  objection 
on  their  part,  was  a  waiving  of  all  former  contracts,  and  an  ac- 
quiescence in  the  new  one.  If  a  party  allows  a  person  to  perform 
service,  or  manufacture  an  article,  for  hin^,  at  a  price  which  has 
been  named,  without  objection  made  at  the  time,  his  silence  and 
acceptance  of  the  service  rendered,  precludes  him  from  ever  after 
making  objection  to  the  terms  proposed  ;  he  will  be  bound  by  the 
contract.  Austin  v.  Wheeler^  16  Vt.  95  ;  Willey  v.  Warden^  27 
Vt.  665  ;  Latorence  v.  Davey^  28  Vt.  264 ;  Sprague  v.  Sprague^B 
JEstate^  30  Vt.  483  ;  Seargent  v.  Seward^  31  Vt.  609;  Jordan  ^ 
wife  V.  2)y^,  34  Vt.  104, 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  No  question  arises  as  to  the  plaintiff's  work  during 
the  time  he  worked  as  a  common  chopper  under  the  contract  to 
lab)r  at  that  business  at  twenty-six  dollars  a  month.  The  ques- 
tion is  whether  he  is  entitled  to  two  dollars  a  day  after  that,  while 
ho  had  charge  uf  the  men  and  a  team  getting  out  logs  for  other 
teams  to  draw  to  the  mill  It  appears  that  soon  after  the  plain- 
tiff, at  the  request  of  the  defendant  Hackett,  entered  upon  this 
new  kind  of  business,  he  told  Hackett  that  he  should  charge 
two  dollars  a  day  and  board,  and  that  unless  he  WQuld  pay  that 
price  he  should  quit  them ;  and  that  Hackett  thereupoQ  told  bii|i 
to  keep  to  work,  that  he  wouli  pay  him  the  two  dollars  a  day,  if 
Jenkins,  the  other  defendant,  had  not  made  a  trade  with  him  to 
work  for  a  less  sum.  The  referee  finds  that  at  the  time  Jenkins 
agreed  with  plaintiff  to  work  as  a  common  chopper  at  twenty-six 
dollars  a  month,  the  subject  of  his  taking  charge  of  help  at  thirty 
dollars  a  month  was  mentioned,  but  he  is  unable  to  find  that  a 
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contract  to  that  effect  was  consummated.  The  condition  of  Hack 
ett's  promise  to  pay  the  two  dollars  a  day,  manifestly  had  reference 
to  some  contract  he  thought  Jenkins  perhaps  might  have  made 
with  ])laintiff  to  take  charge  of  help ;  or  at  least  to  some  supposed 
contract  other  than  the  contract  made  by  Jenkins  with  plaintiff  to 
labor  as  a  common  chopper  at  twenty-six  dollars  a  month  ;  for  it 
appears  that  when  Hackett  previously  paid  the  plaintiff  for  his 
work  under  that  contract,  they  both  knew  what  that  contract  was, 
the  plaintiff  then  claiming  it  to  be  at  twenty-six  dollars  a  month. 
As  the  referee  finds  no  other  contract  made  by  Jenkins  with  the 
plaintiff,  the  promise  of  Hackett  to  pay  the  two  dollars  a  day,  is 
binding  on  the  defendants  to  pay  the  plaintiff  that  price. 
Judgment  affirmed. 


Jason  Chadwick  v.  William  Batohelder. 
Jurisdiction  of  Justices  of  the  Peace.     Costs. 

In  treepam  before  a  Jnstloe  of  the  peaooi  the  deolantion  oontaiiied  two  ooanti}  one,  fHar« 
etamumi  the  other,  dt  bonUj  and  the  ad  damnum  was  twenty -flYe  dollars,  ffeltf,  that  tha 
Jnstloe  had  no  Jarisdiotion  of  the  action. 

Where  the  defendant  interposed  a  motion  to  dismiss  fbr  want  of  Jurisdiction  after  he  bad 
pleaded  to  iesae  and  a  yerdiot  had  been  rendered  against  him,  npon  whieh  he  prevailed 
in  the  supreme  oonrt,  he  was  allowed  oosts  in  the  supreme  oonrt  only. 

Trespass,  commenced  before  a  justice  of  the  peace,  and  ap- 
pealed to  the  county  court.  The  first  count  was  for  breaking  and 
entering  the  plaintiff's  dwelling-house,  and  taking  and  carrying 
away  a  secretary  therefrom,  of  the  value  of  twenty  dollars, 
whereby  the  plaintiff  and  his  family  were  greatly  disturbed  in  (he 
possession  of  said  dwelling-house.  The  second  count  was  for 
taking  and  carrying  away  a  secretary  of  the  same  value.  The 
ad  damnum  was  twenty-five  dollars.  As  to  the  first  count,  the 
pleadings  terminated  in  a  demurrer,  on  which  titere  was  judgment 
for  the  defendant,  and  exceptions  by  the  plaintiff.    Issue  was 
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joined  to  the  country  on  the  second  count,  and  trial  by  jury  and 
verdict  for  the  plaintiff,  whereupon  the  defendant  moved  to  dismiss 
the  action  for  want  of  jurisdiction.  The  court.  May  term,  1873, 
Barrett,  J.,  presiding,  overruled  the  motion,  proforma^  and  ren- 
dered judgment  for  the  plaintiff  on  the  verdict ;  to  which  the 
defendant  excepted. 

Hunton  ^  Gilman,  for  the  defendant. 

In  this  case  the  justice  had  no  jurisdiction.  Gen.  Sts.  279, 
§  18  ;  Thompson  v.  Colony j  6  Vt.  91 ;  Prindle  v.  Cogswell,  9  Vt. 
188  ;  Doubleday  v.  Marstin^  27  Vt.  488.  Therefore  the  ccuniy 
court  had  no  jurisdiction.  Thompson  v.  Colony,  supra.  The 
subject-matter  of  the  first  count  shows  the  claim  to  be  over  twenty 
dollars.  Jurisdiction  cannot  be  gained  by  neglecting  to  plead,  or 
by  agreement  of  the  parties.  Q-lidden  v.  Elkins,  2  Tyler,  218. 
Nor  by  plea  to  the  action,  or  any  subsequent  proceeding.  Phelps, 
J.,  in  Prindle  v.  Cogswell,  supra. 

The  defendant  may  raise  the  question  of  jurisdiction  at  any 
stage  of  the  proceedings.  Thayer  v.  Montgomery,  26  Vt.  491. 
In  Stoughton  v.  MoU,  13  Vt.  175,  and  ffeffiin  v.  Bell,  80 
Vt.  134,  it  was  after  verdict.  In  Cooley  v.  Aikens,  15  Vt. 
822,  the  question  was  first  made  in  argument  in  the  supreme 
court.  Richardson  v.  Denison,  1  Aik.  210.  The  parties,  by 
agreement  and  rule  of  court,  may  substitute  a  tribunal  to  try  their 
cause  instead  of  the  court.  Gen.  Sts.  269,  §  52.  In  Maxfield  v. 
Scotty  17  Vt.  684,  it  was  held  that  objection  for  want  of  jurisdic- 
tion, was  waived  by  a  reference  under  that  statute  ;  and  the  court 
put  it  on  the  ground,  first,  that  the  parties  created  the  tribunal  to 
try  their  cause,  and  second,  that  this  is  the  effect  of  the  statute. 

J.  J.  Wilson,  for  the  plaintiff. 

Counts  in  trespass  on  the  freehold  and  de  bonis,  may  be  joined 
at  common  law ;  and  by  statute,  trover  and  case  may  be  added 
thereto.  1  Chit.  PI.  200  ;  Parker  v.  Parker,  17  Pick.  236 ; 
Bishop  et  al.  v.  Baker,  19  Pick.  517  ;  Alger  v.  Curry,  38  Vt. 
382 ;  Eager  v.  Brainard  et  ah,  44  Vt.  300 ;  Gen.  Sts.  ch.  33, 
§  14.     We  insist  that  this  contemplates  a  joinder  of  such  counts, 
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and  a  separate  verdict  and  judgment  on  such  eonnts  as  are  sns« 
taincd  by  the  proof.  The  law  does  not  favor  a  multiplioitj  of 
suits.  We  insist  that  a  justice  may  try  a  count  in  trespass  oq 
the  freehold,  when  the  matter  in  demand  is  five  dollars,  in  the 
same  suit  with  a  count  de  bonis^  and  render  a  judgment  of  twenty* 
five  dollars.  The  rule  of  damages  shall  be  governed  by  the  rule 
of  law  applicable  to  the  count  or  counts  on  which  the  recovery  is 
had.  The  count  on  the  fi^ehold  is  within  the  jurisdiction  of  the 
justice  ;  and  it  is  only  the  general  ad  damnum  to  both  couuts,  t)tat 
the  defendant  claims  objectionable.  Does  it  appear  from  the 
whole  record,  that  we  are  seeking  by  the  first  count  to  recover 
over  twenty  dollars  ?  If  it  does  not  clearly  so  appear,  all  intend^ 
ments  will  be  in  favor  of  holding  the  jurisdietion.  ha  PoivA  v, 
Scott^  36  Vt.  635.  It  should  be  intended  that  the  judgmeat  of 
the  justice  was  upon  the  last  count. 

The  court  had  undisputed  jurisdiction  of  the  eount  upon  wMoh 
judgment  was  rendered ;  and  even  if  the  couii;  should  fiiid  lack 
of  jurisdiction  of  another  count  upon  which  no  action  was  taken, 
it  will  not  affect  such  judgment,  ffaskell  v,  Bowen^  44  Vt.  579« 
The  statute  provides  that  judgment  shall  not  be  arrested,  wberQ 
there  are  good  counts  in  the  declaration.  Acts  of  1865,  No.  12. 
We  admit  that  in  actions  of  trespass  on  the  freehold,  the  ad  dam' 
num  is  the  test  of  jurisdiction  ;  but  that  rule  applies  only  where 
the  count  on  the  freehold  is  the  only  count  in  the  declaration,  and 
not  where  other  causes  of  action  are  joined.  Where  the  sole 
cause  of  action  is  trespass  on  the  freehold,  and  the  ad  damnum 
exceeds  twenty  dollars,  the  record  shows  it  without  the  jurisdie* 
tion  ;  but  when  other  counts  are  joined  therewith,  with  a  general 
ad  damnum^  it  shows  no  such  thing,  and  the  intendment  will  be, 
to  hold  the  jurisdiction  until  clearly  disproved.  The  case  of 
Prindle  v.  Cogswell^  was  one  count,  and  the  record  clearly  showed 
it  without  the  justice's  jurisdiction ;  the  remarks  and  reasons  of 
the  court  were  sound,  as  applicable  to  that  case,  but  do  not  oon« 
trol  this  case,  for  the  reasons  given  in  that  case  do  not  exist  here. 

The  defendant  has  had  a  full  trial  upon  a  count  of  which  (he 
court  had  jurisdiction,  and  unless  the  strict  rules  of  law  require 
it,  judgment  should  not  be  arrested. 
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Tbd  opittioii  of  the  coart  was  delivered  by 

l^iMI>omT)  Ch.  J.  The  first  question  discussed  by  counsel 
lartsee  Upon  tlr^  molion  to  dismiss  for  want  of  jurisdiction.  If  this 
Mdioti  |)reyail6)  there  will  be  no  occasion  to  consider  the  other 
^uMli<Mis.  The  declaration  contains  two  counts ;  the  first  is  for 
Ire&peJiB  (m  t^e  freehold,  the  second  for  taking  personal  property. 
The  ^  damnum  is  twenty-five  dollars.  The  action  was  brought 
before  a  justice  of  the  peace,  and  comes  to  this  court  by  appeal. 

Justices  of  the  peace  have  jurisdiction  in  actions  of  trespass 
on  the  freehold,  only  when  the  sum  in  demand  does  not  exceed 
twenty  dollars.  The  ad  damnum  is  a  part  of  the  plaintiff's  dec- 
laration, and  in  actions  of  trespass  on  the  freehold,  determines 
the  sum  in  demand  and  settles  the  question  of  jurisdiction.  It 
fixes  the  amount  which  the  plaintiff  may  recover  if  he  recovers  at 
all.  Under  the  first  count  in  the  declaration,  any  court  having 
jurisdiction  coald  render  a  judgment  for  the  sum  of  twenty-five 
dollars  for  the  trespass  on  the  freehold  alone.  This  being  so,  it 
seems  quite  clear  that  the  first  count  is  for  a  cause  of  action 
wherein  tihe  sutn  demanded  exceeds  the  jurisdiction  of  a  justice 
of  the  peace.  This  difficulty  is  not  obviated  by  the  fact  that  the 
plaintiff  has  joined  a  count  for  a  trespass  that  is  within  the  juris- 
diction of  a  justice.  The  court  must  have  jurisdiction  of  the 
whole  case  as  it  stands  on  the  face  of  the  declaration,  with  power 
to  render  a  judgment  on  the  whole  case,  or  any  part  of  it,  to  the 
full  amount  of  the  plaintiff's  demand,  if  the  proof  requires  it. 
If  the  declaration  shows  a  case  that  is  not  within  the  jurisdiction 
of  the  court,  the  court  has  no  power  to  remedy  the  difficulty  ;  it 
cannot  allow  the  ad  damnum  to  be  reduced,  or  the  objectionable 
count  to  be  stricken  out ;  as  to  do  so,  the  court  must  first  have 
jurisdiction.  The  party  himself  could  do  that  as  well  without  the 
aid  of  the  court  as  with  it.  For  the  same  reason,  no  proceedings 
in  the  matter  in  the  form  of  judicial  proceedings,  can  aid  the 
party,  as  the  court  has  no  right  to  proceed  at  all,  and  whatever 
is  done,  iB  of  no  avail  for  any  legal  purpose. 

This  doctrine  was  fully  established  in  Prindle  v.  Cogswellj  9 
Vt.  188,  and  has  been  followed  ever  since.  The  pro  forma 
judgment  of  the  coupty  court  overruling  the  motion  to  dismiss,  is 
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reyersed,  and  the  cause  dismissed.  But  as  the  defendant  saw  fit 
not  to  make  his  motion  to  dismiss  at  the  outset,  as  he  should,  and 
proceeded  to  plead,  and  followed  the  case  until  there  was  a  ver- 
dict against  him,  and  as  the  statute  that  gives  the  court  power  to 
render  a  judgment  for  costs  when  a  case  is  dismissed  for  want  of 
jurisdiction,  provides  that  the  prevailing  party  shall  be  allowed 
his  reasonable  costs^  we  think  it  reasonable  that  the  defendant 
should  be  allowed  his  costs  in  this  court  only. 


Gilbert   A.  Davis,  admtnistbatob  of  thb  Estate  of  F.  S. 
Wabdneb,  v.  The  Windsob  Savings  Bank.* 

Revocation  of  Agency  by  Death  of  Principal. 

The  death  of  the  piinolpal  instantly  terminates  the  anthority  of  the  agent ;  and  all 
dealings  with  the  a^ent  thereafteri  although  by  parties  ignorant  of  the  prindpal'a 
death,  are  7old  and  of  no  effeot. 

AssuMPsrr.  Plea,  the  general  issue  and  notice,  and  trial  by 
jury,  December  term,  1872,  Babrett,  J.,  presiding. 

It  appeared  that  Mrs.  Mary  E.  Dudley,  then  covert,  deposited 
in  the  defendant  bank,  on  the  11th  day  of  July,  1865, 1^72,  on 
the  16th  of  October,  1865,  $62.50,  and  on  the  17th  of  said  Oc- 
tober, JilO,  in  the  name  of  j^pr  l7^<>^,h*^^)  ^^^4  ^".^f  ^JiSf^j  ^^^  received 
from  the  bank  a  deposit-book,  in  which  said  deposits  were  entered 
in  due  form,  according  to  the  practice  of  the  bank  ;  that  she  kept 
said  book  till  the  4th  day  of  December,  1865,  when  she  received 
of  the  bank  the  amount  of  said  deposits,  and  surrendered  said 
book  to  the  bank,  and  gave  her  receipt  to  the  bank  for  said 
money.  There  was  no  evidence  tending  to  show  that  the  bank 
had  any  knowledge,  or  reason  to  suppose,  that  the  money  be- 

*  Thi«  oaae  was  decided  at  the  Febroary  term,  1873. 
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longed  to  anybody  but  herself,  except  the  fact  that  she  deposited 
it  in  the  name  of  her  brother.  The  intestate  died  in  Panama,  on 
the  3l8t  day  of  October,  1865,  where  he  had  resided  for  many 
years.  It  was  claimed  by  the  plaintiff  that  the  money  in  fact  be- 
longed to  the  intestate,  and  had  been  received  by  his  said  sister 
as  rents  on  real  estate  belonging  to  him  in  Windsor ;  and  there 
was  evidence  tending  to  show  it  to  be  so.  The  defendant  claimed 
that  the  money  in  fact  belonged  to  the  said  Mary,  and  there  was 
evidence  tending  to  show  it  to  be  so,  and  that  she  deposited  in 
the  name  of  her  brother  on  account  of  the  embarrassed  condition 
of  her  husband.  There  was  evidence  tending  to  show  that  the  \ 
said  Mary  had  got  intelligence  of  her  brother's  death  before  she  / 
drew  the  money  from  the  bank ;  but  none  tending  to  show  that/ 
the  ofBcers  of  the  bank  had  been  apprized,  or  had  any  knowledg^ 
of  his  death  at  the  time  of  repaying  the  money.  The  treasurer 
of  said  bank  was  introduced  as  a  witness  by  the  plaintiff,  and 
proved  from  the  books  of  the  bank  the  fact  of  such  deposit  and 
its  repayment  as  aforesaid,  and  identified  said  deposit-book.  On 
cross-examination  he  was  asked  what  was  the  uniform  practice 
of  the  bank  when  one  person  deposited  money  in  the  name  of  an- 
other, as  to  the  repayment  of  that  deposit  when  called  for,  and 
answered  :  *'  So  far  as  I  know,  whenever  a  person  comes  to  the 
bank  with  a  deposit,  whether  it  is  in  his  own  name  or  another 
name,  if  we  have  reason  to  suppose  he  came  honestly  by  it,  we 
pay  him  the  money  for  it,  and  take  up  the  book."  There  was  no 
evidence  different  from  this  on  that  subject.  It  appeared  that 
some  time  within  a  year  before  the  bringing  of  this  suit,  the  plain- 
tiff gave  the  notice  required  by  the  by-laws  for  the  withdrawal 
of  deposits,  and  called  on  the  bank  to  pay  said  money  to  him  as  . 
administrator  of  said  Wardner ;  that  the  bank  did  not  pay  the 
money,  but  informed  the  plaintiff  of  the  fact  of  having  paid  it  to 
Mrs.  Dudley  as  aforesaid,  and  showed  him  her  receipt  therefor. 
After  the  evidence  was  closed,  the  court  expressed  the  view  that 
if  the  officers  of  the  bank  at  the  time  of  making  said  repayment, 
acted  in  good  faith,  and  had  not  been  apprized,  and  did  not  know, 
of  the  death  of  the  intestate,  the  bank  would  not  be  affected  by 
his  death,  as  such  a  revocation  of  Mrs.  Dudley's  agency  as  to 
93 
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make  it  liable  in  this  action,  even  though  the  jury  should  find 
that  Mrs.  Dudley,  in  making  said  deposit,  was  acting  as  agent  of 
the  intestate.  Upon  such  intimation  of  the  court,  the  plaintiff  de- 
clined to  go  to  the  jury,  and  the  court  directed  a  verdict  for  the 
defendant ;  to  which  the  plaintiff  excepted. 

Gilbert  A,  Davis^  pro  se. 

The  rule  of  the  common  law  is  well  settled,  that  the  authority 
of  an  agent  is  revoked  by  the  death  of  his  principal ;  that  such 
revocation  is  absolute  and  instantaneous,  unless  the  power  be 
coupled  with  an  interest.  The  act,  if  done  at  all,  must  l)e  done 
in  the  name  of  the  principal  ;  and  it  is  impossible  that  it  can  prop- 
erly be  done  after  his  death,  since  a  dead  man  can  do  no  act ;  and 
any  authority  executed  for  another  person,  presupposes  that  the 
party  could  at  the  time,  by  his  personal  execution  of  it,  have 
made  the  act  valid.  Story  Agency,  §488;  2  Kent  Com.  872, 
873 ;  Chit.  Cont.  197 ;  Michigan  State  Bank  v.  Leavenworth^  28 
Vt.  216 ;  Michigan  Ins,  Co.  v.  Leavenworthj  30  Vt.  22 ;  Gale 
V.  Tappan^  12  N.  H.  145 ;  Wallace^  admr.  v.  Cook,  5  Esp.  118 ; 
Wallace  et  ux.  v.  King,  1  Stark.  121  ;  Campauri  v.  Woodbum. 
28  Eng.  L.  &  Eq.  321 ;  Harper  et  al.  v.  Little,  2  Greenl.  14. 

In  Watson  v.  King,  4  Camp.  272,  it  is  ruled  that  a  power  of 
attorney,  though  coupled  with  an  interest,  is  instantly  revoked  by 
the  death  of  the  grantor  ;  and  an  act  afterwards  bona  fide  done 
under  it  by  the  grantee,  before  notice  of  the  death  of  the  grantor, 
is  a  nullity. 

J.  S.  Marctf,  for  the  defendant. 

The  death  of  the  principal  should  not  and  does  not,  under  all 
circumstances,  operate  a  revocation  of  the  agency.  Such  a  rule, 
if  invariable,  would  often  work  great  injustice,  as  the  circumstan- 
ces of  the  case  in  hand  demonstrate.  Story  Agency,  590,  599, 
note ;  Urick  v.  Johnson,  6  Mass.  193  ;  Minot's  Dig.  21,  pi  6;  Mor- 
rison's Dig.  21,  pi.  54,  57 ;  10  N.  H.  156 ;  11  N.  H.  397. 

The  opinion  of  the  court  was  delivered  by 
PiERPOiNT,  Ch.  J.     The  only  question  presented  by  the  bill  of 
exceptions  is,  whether  the  defendant  bank  was  justified  in  paying 
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the  money  which  it  held  to  the  credit  of  the  deceased,  to  Mrs. 
Dudley,  his  sister,  who  deposited  the  money  in  the  bank  as  his 
agent,  such  payment  being  made  after  the  revocation  of  her  agency 
by  the  death  of  her  principal,  said  bank  having  no  knowledge  of 
such  dealh,  and  paid  the  money  in  good  faith.     That  the  death  of 
the  principal  terminates  the  agency,  all  the  authorities  agree  ;  but 
the  effect  of  such  death  upon  the  acts  of  those  who  in  good  faith 
deal  urtth  the  agent  without  knowledge  of  the  death,  is  a  subject 
upon  which  there  is  some  diversity  of  decision.     But  the  weight  of 
authority  seems  to  be  decidedly  in  favor  of  the  principle,  that  the 
death  of  the  principal  instantly  terminates  the  power  of  ttie  agent,  / 
and  that  all  dealings  with  the  agent  subsequent  to  that  event,  are    i 
void  and  of  no  effect,  even  though  the  parties  were  ignorant  of    > 
that  fact.'^^TKENT  lays  down  the  rule,  that  "  the  authority  of  an^r' 
agent  determines  by  the  death  of  his  principal.     By  the  civil  law,     v. 
the  acts  of  an  agent  done  bona  fide  after  the  death  of  the  princi- 
pal, and  before  notice  of  his  death,  are  valid  and  binding  on  his 
representatives.     But  this  equitable  principle  does  not  prevail  in 
the  English  law,  and  the  death  of  the  principal  is  an  instantaneous 
revocation  of  the  authority  of  the  agent,  unless  the  power  be 
coupled  with  an  interest.'*     2  Kent  Com.  646.     Story  lays  down 
the  same  doctrine,  and  says :  "As  the  act  of  the  agent  must,  if  done 
at  all,  be  done  in  the  name  of  the  principal,  it  is  impossible  that 
it  can  properly  be  done,  since  a  dead  man  can  do  no  act,  and  we 
have  already  seen  that  every  authority  executed  for  another  per- 
son, presupposes  that  the  party  could  at  the  time,  by  his  personal 
execution  of  it,  have  made  the  act  valid ;"  and  numerous  authori- 
ties, both  English  and  American,  are  referred  to  in  support  of  the 
position.     This  principle  was  expressly  held  in  Bank  v.  jThe  Es- 
tate of  Leavemvorlh,  28  Vt.  209,  and  also  in  Mich.  Ins.   Co.  v. 
Leavenworth,  80  Vt.  11.     In  the  lattej'  case.  Judge  Bennett,  in  de- 
livering the  opinion,  says  :  "  Though  it  may  be  true  that  when  a 
power  is  revoked  by  the  act  of  the  party,  notice  may  be  necessary, 
yet  when  revoked  by  his  death,  the  revocation  at  once  takes  effect ;/' 
and  if  an  act  is  subscqu«jntly  done  under  the  power,  though  with- 
out notice  of  the  death  of  the  party,  the  act  is  void."     Many  other 
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cases  might  be  referred  to  in  support  of  the  rule,  but  I  do  DOt  deei^ 
it  necessary. 

A  diflFerent  doctrine  was  held  in  Cassidy  v.  McKemiey  4  Watts 
&  Sergt.  282  ;  but  as  is  said  in  a  note  in  2  Kent  Com.  873,  '^  It  is 
substituting  the  rule  of  the  civil  for  the  rule  of  the  common  law." 

Indeed  it  is  difficult  to  see  how  there  can  be  an  agent  when 
there  is  no  principal.  The  question  whether  in  this  case  there 
was  an  interest  coupled  with  the  agency,  and  some  other  ques- 
tions that  were  discussed  in  the  argument,  do  not  arise  upon  the 
exceptions  as  made  up. 

Judgment  reversed,  and  cause  remanded. 


Joseph  Morrill  v.  Volney  Thurston.* 
Recognizance,     Discharge  of  Bail,     Q-en.  Sts.  ch.  124,  §  16. 

» 

9 

The  reoognizanoe  required  by  the  I6th  sootion  of  the  liqaor  act  to  be  gircn  on  appeal, 
^*  Qonditioned  that  the  respondent  will  proseoute  his  appeal  to  effect,  and  pay  all  costs, 
flnes,  and  forfeitures,  and  undergo  all  penalties  that  may  be  awarded  ai^ainst  him/*  is 
not  a  recognizance  for  the  personal  appearance  of  the  respondent  in  the  appellate 
court ;  and  the  justice  of  the  peace  before  whom  such  recognisance  is  taken,  has  do 
authority  to  issue  a  warrant  to  apprehend  the  respondent  and  commit  him  to  jail  in 
fiisoharge  of  his  surety. 

Trespass  for  false  imprisonment.  Plea,  the  general  issue,  with 
notice  of  special  matter,  and  trial  by  jury,  December  term,  1871, 
Barrett,  J.,  presiding. ' 

In  August,  1869,  the  plaintifiF  was  prosecuted  for  selling  intox- 
icating liquor  contrary  to  law,  and  tried  before  the  defendant,  then 
a  justice  of  the  peace,  found  guilty,  and  fined  $100.  The  plain- 
tiff appealed  to  the  county  court,  and  Alden  Page  recognized  as 
his  surety  in  $250,  conditioned  that  the  plaintiff  should  prosecute 
his  appeal  to  effect,  and  answer  and  pay  all  costs,  fines,  and  for- 
feitures,  and  undergo  all   penalties  which   should  be  awarded 
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•^^inst  him,  as  required  by  statute.  On  October  7th,  1869,  the 
said  Page  applied  to  the  defendant,  justice  of  the  peace  as  afore- 
said, for  a  warrant  to  apprehend  the  plaintiff  and  commit  him  to 
the  common  jail  in  said  county  in  discharge  of  his  said  recogni- 
zance, which  the  defendant  issued  accordingly,  and  the  plaintiff 
was  thereafterwards,  on  the  8th  day  of  said  October,  apprehended 
thereon,  and  on  the  10th  day  of  said  October,  committed  to  said 
jail  by  virtue  thereof,  where  he  remained  till  the  17th  day  of  De- 
cember following,  when  he  was  discharged  from  such  imprison- 
ment on  habeas  corpus.  The  defendant  requested  the  court  to 
charge  the  jury,  that  the  issuing  of  said  warrant  by  him  as  afore- 
said, was  lawful,  and  a  matter  within  his  jurisdiction ;  but  the 
court  refused  so  to  charge,  but  charged  the  contrary  thereof;  to 
which  the  defendant  excepted.     Verdict  for  the  plaintiff. 

S.  M.  ^  S.  E.  Pinffresj  for  the  defendant. 

The  primary  object  of  the  law  in  taking  bail  on  appeal  in  crim- 
inal cases,  is  the  same  as  in  cases  of  preliminary  examination,  to 
secure  the  appearance  of  the  respondent  for  trial.  This  primary 
object,  though  not  expressly  reaffirmed  in  the  condition  of  re- 
cognizance in  the  liquor  statute,  is  not,  for  that  reason,  abro- 
gated. Oen.  Sts.  593,  §  16.  That  statute  contains  nothing  in- 
consistent or  irreconcilable  with  this  primary  and  all-important 
consideration.  It  is  the  alleged  offender  whom  the  law  seeks  to 
have  in  court,  that  justice  to  the  state  and  to  him,  may  be  done. 

The  rights  of  the  subject  require  that  the  right  of  appeal,  and 
the  right  of  jury  trial,  be  carefully  guarded  ;  and,  therefore,  the 
relations  which,  by  the  general  law,  exist  between  principal  and 
bail,  are  as  necessarily  the  result  of  this  statute,  as  of  every  other 
kindred  statute.  State  v.  Peterson,  41  Vt.  504.  To  take  any 
other  view  of  this  statute,  would  be  to  affirm  that  the  bail,  recog- 
nizor, or  surety,  is  an  obligor  under  the  same,  and  is,  at  the  same 
time,  divested  of  all  and  every  protecting  power  and  incident 
of  the  relation  he  comes  into  towards  the  state,  so  far  as  concerns 
the  respondent ;  and  even  his  right  to  assert  and  establish  the 
innocence  of  the  principal  in  discharge  of  himself,  is  gone.  But 
does  the  Requirement  that  the  respondent  '^  shall  prosecute  his  said 
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appeal  to  effect,"  &c.,  in  a  criminal  case,  mean  anything  less  than 
that  he  shall  personally  appear,  that  a  prosecution  may  be  pos- 
sible ?  We  submit  that  the  statutory  terms  clearly  warrant  our 
construction  ;  and  especially  does  this  clearly  appear,  when  wc 
apply  to  them  the  intent,  pur[)ose,  meaning,  and  primary  object 
of  all  criminal  procedure,  and  the  obligations,  relations,  and  inci- 
dents which  grow  out  of  it,  and  are  fixed  by  it. 

The  law  affords  the  recognizor  the  same  rights  and  securities 
for  insuring  this  appearance  in  the  one  case  as  in  the  other  ;  and 
by  the  law,  tlie  principal  is  in  the  custody  of  his  bail,  or  as  the 
law  phrase  is,  "  he  holds  him  by  a  string."  Parker  v.  Bidwell^ 
3  Conn.  84 ;  Ruggles  v.  Corey ^  lb.  419 ;  Nichols  v.  IngerBoll^  7 
Johns.  145 ;  Read  v.  Case^  4  Conn.  166  ;  Commonwealth  v. 
BrxckeU-i  8  Pick.  138  ;  Bean  v.  Parker  et  al,  17  Mass.  691.  We 
say  then  that  under  this  16th  section  of  the  liquor  statute,  the  ob- 
ligation rests  on  the  surety  on  appeal,  to  have  the  respondent  ia 
court,  to  save  himself  on  his  recognizance  ;  and,  therefore,  the 
right  of  commitment,  to  secure  him  for  that  personal  presence, 
follows  as  a  legal  incident  to  the  general  right.  This  principle  is 
clearly  recognized  in  a  case  precisely  like  the  one  at  bar.  State 
V.  Nichoh,  43  Vt.  91. 

Tf.  C.  French  and  C.  M.  Lamb,  for  the  plaintiff. 

The  signing  and  issuing  of  the  warrant  by  the  defendant,  was 
a  ministerial  act,  and  if  he  had  no  authority  to  issue  the  same,  he 
is  liable  to  the  plaintiff  for  all  damage  which  he  suffered  in  con- 
sequence thereof.  Insurance  Co,  v.  Cummings,  11  Vt.  503  ;  In- 
graham  V.  Lelandy  19  Vt.  304 ;  Knowles^s  Case^  8  Greenl.  71  ; 
Spencer  v.  Perry ^  17  Me.  413  ;  Cooper  v.  Bakeman^  33  Me.  376  ; 
Jones  v.  Elliott,  35  Me.  137  ;  Briggs  v.  Wardwell^  10  Mass.  356  ; 
Davis  V.  Copper,  10  B.  ifc  C.  28  ;  Pratt  v.  Hill,  16  Barb.  303  ; 
Piper  V.  Pearson,  2  Gray,  120  ;  Kelly  v.  Bemis,  4  Gray,  83  ; 
2  Hilliard  Torts,  184,  et  seq. 

The  recognizance  was  a  contract  on  the  part  of  the  surety  to 
pay  all  "  costs,  fines,  and  forfeitures "  recovered  in  the  action 
against  the  plaintiff.  No  part  of  the  recognizance  was  conditioned 
for  the  appearance  of  the  plaintiff  in  the  county  court,  to  answer 
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to  the  complaint.  It  bears  no  analogy  to  the  ordinary  recogni* 
zance  in  criminal  cases.  The  whole  policy  of  the  liquor  law  is  to 
make  it  more  stringent  than  ordinary  criminal  statutes.  It  could 
not  ha^e  been  the  intention  of  the  legislature,  to  allow  the  surety 
to  discharge  himself  from  this  contract,  by  procuring  the  princi- 
pal to  be  committed  to  jail.  Would  the  surrender  of  the  prin- 
cipal into  court  be  a  satisfaction  and  discharge  of  this  recogni- 
zance ?  The  common  law  right  of  the  bail  to  the  custody  of  the 
principal,  and  his  right  to  take  the  principal  and  surrender  him 
up  to  the  court  in  discharge  of  the  recognizance,  have  no  applica- 
tion in  this  case.  It  is  not  a  recognizance  to  which  such  right  can 
apply.  The  surety  did  not  undertake  to  exercise  any  such  right. 
The  surrender  can  only  be  made  to  the  court  during  its  session. 
After  the  appeal,  the  justice  had  no  further  jurisdiction  over  the 
matter,  and  the  surrender  of  the  principal,  if  made  by  the  surety, 
must  be  made  to  the  county  court  when  in  session.  Parker  v. 
BidweU  et  aL  3  Conn.  84  ;  Ruggle9  v.  Corey ^  lb.  419. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  The  principal  question  in  this  case,  is  as  to 
the  construction  to  be  given  to  the  recognizance  entered  into  by 
Alden  Page  as  surety  for  the  plaintiff  Morrill,  upon  his  appeal 
from  the  judgment  rendered  by  the  defendant  as  a  justice  of  the 
peace,  in  a  prosecution  in  behalf  of  the  state  against  said  Morrill, 
for  selling  intoxicating  liquor  contrary  to  law  ;  and  the  question 
here  is,  was  that  a  recognizance  for  the  personal  appearance  of 
Morrill  at  the  term  of  court  to  which  the  appeal  was  taken,  there 
to  prosecute  his  appeal,  &c.  ?  If  it  was,  then  all  the  authorities 
agree  that  both  at  common  law,  and  by  our  statute.  Page  had  the 
right  to  arrest  and  hold  the  body  of  the  said  Morrill,  to  the  end 
that  he  might  have  him  in  hand  to  surrender  at  said  term  of  court, 
in  discharge  of  his  recognizance  ;  and  the  defendant  was  justified, 
upon  the  proper  application  of  the  said  Page,  in  issuing,  as  a  jus- 
tice of  the  peace,  a  warrant  for  the  arrest  and  imprisonment  of 
said  Morrill,  for  said  purpose,  as  provided  by  our  statute.  On 
the  other  hand,' if  the  recognizance  was  not  for  the  personal  ap- 
pearance of  Morrill,  then  Page  had  no  right  to  arrest  and  hold 
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him,  and  the  defendant  as  a  magistrate  had  no  authority  in  law  to 
issue  a  warrant  for  that  purpose,  as  he  did  in  this  case,  and  made 
himself  liable  in  this  action  for  so  doing. 

The  recognizance  required  by  the  statute,  and  that  taken  in  this 
case,  is  not  in  terms  for  the  personal  appearance  of  the  respon- 
dent, but  is  that  the  respondent  '^  shall  prosecute  his  appeal  to 
effect,  and  answer  and  pay  all  costs,  fines,  and  forfeitures,  and 
undergo  all  penalties  that  shall  be  awarded  against  him."  It  is 
said  that  he  cannot  prosecute  his  appeal  without  entering  it  in 
court,  and  appearing  personally  to  answer  to  the  prosecution. 
He  may  appear  by  attorney,  and  interpose  defences  that  are  avail- 
able to  his  discharge,  without  his  personal  appearance. 

We  think  no  case  can  be  found  where  a  recognizance  like  the 
present,  has  been  held  to  be  a  recognizance  for  the  personal  ap- 
pearance of  the  respondent. 

If  in  the  case  appealed,  the  respondent  had  entered  his  appeal 
in  court,  and  had  voluntarily  appeared  there,  or  had  been  sur- 
rendered by  his  bail,  that  would  not  have  discharged  the  recogni- 
zance. That  could  be  discharged  only  by  the  payment  of  all  costs, 
fines,  and  forfeitures,  &c.,  that  should  be  imposed,  either  by  the 
respondent  or  his  bail.  Or  if  the  appeal  is  not  entered,  then  the 
judgment  appealed  from,  by  our  statute,  stands  in  full  force,  to  be 
executed  the  same  as  if  no  appeal  had  been  taken,  and  the  bail 
for  the  appeal  is  made  responsible  for  it,  and  in  such  case  the 
bail  cannot  discharge  himself  by  surrendering  his  principal  to  the 
magistrate  rendering  the  judgment,  or  to  any  other  authority.  If 
the  bail  cannot  discharge  himself  in  cases  of  this  kind,  by  sur- 
rendering his  principal,  the  whole  reason  upon  which  the  law  is 
founded  that  allows  the  bail  to  take  and  hold  the  body  of  his 
principal  for  the  purpose  of  surrender,  fails,  and  the  law  does  not 
apply.  Certainly  the  terms  of  the  recognizance  should  not  be 
extended  by  implication,  for  the  purpose  of  giving  such  effect  to 
the  law.  In  a  certain  class  of  cases  arising  under  the  liquor  law, 
so  called,  the  respondent  may  be  fined  and  imprisoned,  as  when 
he  has  been  before  convicted  of  similar  violations  of  the  same 
law  ;  but  this  we  think  cannot  change  the  nature  of  the  recogni- 
zance. 
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In  the  prosecution  against  Morrill,  the  magistrate  simply  im- 
posed a  fine.  That  was  all  he  could  do  under  the  complaint,  and 
all  the  county  court  could  do,  as  there  was  no.  allegation  in  the 
complaint  of  a  former  conviction. 

If  Page  had  kept  Morrill  in  jail  upon  the  warrant  issued  by 
this  defendant,  until  a  trial  was  had  in  the  county  court,  it  would 
hare  availed  him  nothing  in  the  way  of  relieving  himself ;  and  to 
allow  it,  would  be  inflicting  a  great  injury  to  no  good  end. 

In  all  other  cases  under  our  statute  where  bail  is  taken  in 
criminal  proceedings,  upon  appeal  or  otherwise,  it  is  taken  for 
the  personal  appearance  of  the  respondent,  and  all  the  provis- 
ions regulating  the  proceedings  in  such  cases,  have  direct  refer- 
ence to  bail  of  that  character. 

If  the  bail  in  cases  like  the  one  under  consideration,  has  the 
right  to  arrest  and  imprison  his  principal,  it  is  very  doubtful 
whether  the  power  is  vested  in  any  person  or  tribunal  to  take  a 
new  recognizance,  such  as  is  required  by  the  statute,  and  release 
him  ;  and  if  not,  he  must  inevitably  remain  in  jail  until  his  case 
is  finally  disposed  of  by  the  appellate  court. 

We  think  it  apparent  from  the  language  used  in  the  statute, 
that  the  legislature  intended  to  place  the  recognizance  required  in 
prosecutions  under  the  liquor  law,  on  substantially  the  same 
ground  as  that  required  in  case  of  appeal  in  civil  cases  ;  the 
language  used  in  the  two  classes  of  cases  being  nearly  the  same. 
The  object  apparently  being  in  the  one  case,  to  secure  the  pay- 
ment of  costs,  fines,  &c.,  and  thus  punish  the  offender  ;  and  in  the 
other,  to  secure  the  payment  of  the  costs  and  intervening  damages, 
for  the  benefit  of  the  other  party. 

Judgment  of  county  court  affirmed. 


94 


738  WINDSOR  COUNTY, 


Rifbrd  V.  Rochester. 


Franklin  Ripord  v.  The  Town  of  Rochester. 

JEvidence. 

Notwithstanding  a  party  may  linowlngly  fiklslfy  in  his  testimony  npon  a  material  point; 
yet,  his  testimonj'  would  be  in  the  ease,  and  to  be  considered  by  the  jary,  and  might, 
fVom  the  manner  it  was  given,  its  inherent  probability,  and  its  consistency,  be  con- 
yinoing;  and  if  so,  he  would  be  entitled  to  hare  the  fact  of  which  it  was  couTincing, 
found. 

Case  for  injury  on  a  highway.  Trial  by  jury  on  the  assessment 
of  damages,  December  term,  1873,  Barrett,  J.,  presiding.  The 
court  charged  the  jury,  among  other  things  not  excepted  to,  as 
follows : 

"  Mr.  Riford  has  testified,  giving  an  account  of  himself  through 
life,  down  to  the  present  time.  It  is  claimed  that  he  has  testified 
falsely  in  giving  that  account  of  himself,  in  that  he  testified  that 
down  to  the  happening  of  this  accident,  he  never  had  been  afflicted 
with  any  disease  to  take  note  of,  excepting  that  breach,  that  hernia, 
that  troubled  him  in  '69.  It  is  claimed  to  be  proved  before  that, 
in  1865,  and  into  1866  and  '67  (you  will  gather  how  that  was), 
that  he  was  seriously  afflicted  with  syphilis ;  so  much  so  as,  to  a 
considerable  extent,  to  disable  him  from  business ;  so  much  so  as 
to  be  noticed  by  people  associated  with  him  ;  so  much  so  as  to  call 
for  medical  treatment,  and  that  he  had  more  than  one  doctoi  ;  ex- 
hibiting the  indications  of  disease  not  only  to  the  physician,  but 
to  some  of  his  friends  out  of  the  profession,  carrying  some  of  the 
marks  of  the  disease  in  his  face  and  in  bis  hair ;  that  the  disease 
had  gone  on  to  such  an  extent  as  to  be  what  they  call  consti- 
tutional, that  is,  aflecting  the  system  throughout.  It  is  said  that 
in  that  respect,  he  falsified.  Well,  I  call  your  attention  to  that 
in  this  stage  of  what  I  am  saying  to  you,  in  this  view  ;  where  you 
are  satisfied  that  the  witness  has  falsified  in  giving  his  testimony 
in  the  case,  he  is  not  entitled  to  claim  to  be  credited  in  relation 
to  anything  that  be  testifies  in  the  case  ;  that  is  to  say,  the  fact 
that  he  has  committed  perjury  in  any  particular  in  the  case,  dis- 
credits him  for  all  purposes  as  a  witness  in  the  case  in  which  he 
testifies.  That  is  the  idea  of  the  law.  So  that,  if  the  witness 
thus  discredits  himself  by  swearing  falsely  as  to  any  material 
tiling  in  the  case,  he  cannot  claim  to  be  believed  on  the  score  of 
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his  own  credibility,  in  anything  else  that  he  testifies.  Neverthe- 
less, though  you  may  believe  that  a  witness  thus  discredits  him- 
self by  testifying  falsely,  you  may  believe  other  things  that  he 
testifies  in  the  case ;  not  on  the  ground  of  any  credit  you  may 
trive  to  him,  but  because  what  he  testifies  in  other  respects,  is  cor- 
roborated by  other  evidence  in  the  case  ;  you  don't  believe  it  be- 
cause he  swears  to  it,  but  you  believe  it  because  what  he  swears 
to  is  sustained  by  other  evidence  in  the  case.  That  is  the  ground 
upon  which  you  will  give  credit  to  anything  that  a  discredited 
witness  (by  swearing  falsely)  testifies  to.'' 

To  the  charge  as  above  detailed,  the  plaintiff"  excepted. 

J,  J,  Wilson  and  J.  W^  Rowell^  for  the  plaintiff'. 

That  part  of  the  charge  to  which  exception  was  taken,  entirely 
withdraws. from  the  consideration  of  the  jury,  all  the  plaintiff's 
testimony  in  the  case  It  forbade  them  to  believe  him  upon  any 
point,  however  much  conviction  of  truth  his  testimony  might  carry 
to  their  minds,  and  assumed  a  rule  of  law  unknown  before.  The 
jury  are  the  sole  judges  of  the  credit  due  to  a  witness ;  and  al- 
though the  law  dictates  that  he  who  wilfully  falsifies  upon  a  mate- 
rial point,  should  be  believed  with  caution,  if  at  all ;  yet,  it  is  for 
the  jury  to  say  whether,  under  all  the  circumstances,  they  will 
believe  him  upon  other  points  to  which  he  testifies.  Forbes  et  al. 
V.  Davidson^  11  Vt.  671;  State  v.  Roe^  12  Vt.  110;  State  v. 
Croteau,  23  Vt.  14 ;  Sawyer  v.  Phaley,  33  Vt.  69 ;  Weeks  v. 
Barron,  38  Vt.  420 ;  Webb  v.  Richardson,  42  Vt.  471  ;  1  Greenl. 
Ev.  §  49. 

Webber  and  Denison,  for  the  defendant. 

The  court  did  not  err  in  charging  the  jury  that  where  a  witness 
thus  discredits  himself  by  swearing  falsely  as  to  any  material 
thing  in  the  case,  he  cannot  claim  to  be  believed  on  the  score 
of  his  own  credibility,  in  anything  else  that  he  testifies.  This  is 
the  whole  import  of  the  charge  on  this  point,  all  which  should  be 
taken  together.  Sutton  v.  Burnett,  1  Aik.  208  ;  Hargraves  et  als, 
v.  Miller^ s  admx.  16  Ohio,  338 ;  Troxdale  et  als.  v.  The  State,  9 
Hump.  (Penn.)  411 ;  Brennan  et  al.  v.  The  People,  15  111.  511 ; 
Smith  V.  The  State,  23  Ga.  297 ;  Bxirtus  v.  nsdall  et  al.  4  Barb. 
571 ;  Gen.  Sts.  ch.  115,  §  5. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  charge  in  this  case  seems  to  carry  the  idea 
that  if  the  plaintiff  should  be  found  to  have  falsified  in  one  mate- 
rial particular,  that  fact  would  so  far  impair  the  quality  of  his 
testimony  as  to  all  other  matters,  that  it  would  not  be  sufficient, 
alone,  to  find  any  fact  from.  But  his  testimony,  if  that  fact  was 
so  found,  would  still  be  in  the  case,  and  would  be  to  be  weighed 
and  considered,  and  notwithstanding  such  impeachment,  might, 
from  the  manner  in  which  it  was  given,  from  its  own  inherent 
probability,  or  from  its  consistency,  be  convincing.  If  it  should 
be  so,  then  he  would  have  the  right  to  have  any  fact  that  it  was 
convincing  of,  found  from  it  None  of  the  facts  of  the  case  are 
stated,  to  show  the  importance  of  this  ruling,  otherwise  than  as 
they  are  assumed  to  have  been  in  that  part  of  the  charge  given. 
As  the  case  is  so  assumed  to  be^  this  right  to  have  his  testimony 
considered  may  have  been,  and  probably  was,  important  to  the 
plaintiff. 

Judgment  reversed,  and  cause  remanded. 


William  H.  Sabin  v.  Allen  A.  Angell. 
Declaration.     Slander.     Evidence.     Judgment, 

To  call  one  a  thief,  noUiing  more  appearlngi  is  aoUonable. 

A  deelaration  which  alleges  the  calling  of  the  plaintiff  a  thief  by  the  defendant,  to,  or 
in  the  hearing  of,  others,  without  other  ooUoqolum  than  that  the  words  were  spoken 
of  and  concerning  the  plaintiff,  is  good. 

After  Judgment  fbr  the  plaintiff  on  demurrer,  and  on  the  trial  fbr  the  assessment  of  dam- 
ages, the  defendant  cannot  show  that  he  spoke  the  words  conoerning  a  transaction 
which  did  not  amount  to  larceny,  without  oflRsring  to  show  that  those  who  heard  the 
words  so  understood,  or  could  have  understood  hiu. 

Nor  can  he  show  that  hostile  feelings  existed  between  him  and  the  plaintiff  at  the  time 
the  words  were  spoken,  when  the  evidence  of  such  hostility  would  not  show  that  the 
words  were  spoken  in  the  heat  of  sudden  passion.  ^ 

Where  the  declaration  aUeges  a  charge  of  larceny,  without  limitation,  or  anything  to 
give  the  hearers  to  understand  that  larceny  punishable  by  imprisonment  in  the  state 
prison,  is  not  meant,  a  judgment  for  the  plaintiff  on  demurrer,  imports  that  such  lar- 
ceny was  meant. 
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Slander.  The  first  count  alleged  that  the  defeodant,  in  the 
presence  and  hearing  of  one  Cady,  spoke  and  published  to,  and 
of  and  concerning,  the  plaintiff,  these  words :  "  You  (meaning 
the  plaintiff)  are  a  thief; "  by  means  whereof  the  plaintiff  was 
greatly  injured,  Ac.  The  second  count  charged  the  speaking 
of  the  same  words  to  the  plaintiff  on  another  occasion,  in  the 
presence  and  hearing  of  another  person.  The  third  count 
charged,  that  on  another  occasion,  in  the  presence  and  hearing 
of  divers  persons,  the  defendant  spoke  of  and  concerning  the 
plaintiff,  "  He  (meaning  the  plaintiff)  is  a  thief."  The  fourth 
count  alleged  the  words  spoken  on  the  occasion  named  in  the  first 
count  as,  "  Well,  old  thief  (meaning  the  plaintiff),  what  are  yon 
(meaning  the  plaintiff)  down  hero  afker?  "  The  defendant  filed 
a  general  demurrer  to  the  declaration.  The  court,  at  the  May 
term,  1878,  Barrett,  J.,  presiding,  overruled  the  demurrer,  and 
adjudged  the  declaration  sufficient,  and  rendered  judgment  for 
the  plaintiff;  to  which  the  defendant  excepted.  At  the  Deccnber 
term,  1873,  Barrett,  J.,  presiding,  the  case  came  on  for  assess- 
ment of  damages  by  jury.  Plea,  the  general  issue,  as  shown  by 
the  exceptions. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf,  and 
the  defendant  offered  to  show  by  him,  for  the  purpose  of  rebut- 
ting malice,  that  differences  and  hostile  feelings  existed  between 
them  at  the  time  of  speaking  the  words  charged  ;  but  the  court  ex- 
cluded the  same.  The  defendant  also  offered  to  show  by  the  plain- 
tiff, that  the  foundation  of  the  alleged  slander  was,  that  prior  to  the 
commencement  of  this  suit,  the  defendant  lived  as  tenant  upon 
one  of  the  plaintiff's  farms,  and  that  they  had  an  arbitration 
about  some  apples,  which  resulted  in  the  apples  being  awarded  to 
the  defendant  upon  his  paying  ten  dollars,  which  he  paid,  and  that 
the  plaintiff  sent  a  man  to  take  the  apples  away ;  but  the  court 
excluded  the  same.  The  defendant  offered  to  show  by  himself, 
in  mitigation  of  damages,  that  the  plaintiff  had  made  threats  to 
him  prior  to  the  commencement  of  this  suit,  that  he  would  ruin 
him  in  the  law ;  but  the  court  admitted  the  same  only  as  bearing 
on  the  credibility  of  the  phaintifl'  as  a  witness.  The  defendant 
^ilso  offered  to  show  by  on^  Garr,  that  the  plaintiff,  prior  to  the 
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trial,  made  similar  threats  to  him ;  but  the  court  admitted  the 
same  only  for  the  purpose  aforesaid.  The  defendant  offered  to 
show,  that  he  spoke  the  words  charged,  only  to  the  plaintiflF,  and 
that  he  never  spoke  them  to  any  other  person  ;  but  the  court  ex- 
cluded the  same.  To  all  such  exclusions  of  evidence,  the  de- 
fendant excepted.  The  court  charged  the  jury  that 'it  was  not 
for  them  to  inquire  whether  the  words  were  spoken  or  not,  or 
whether  they  were  spoken  in  the  sense  and  character  imputed — 
that  that  was  settled  by  the  judgment ;  that  they  were  not  to  in- 
quire how  the  words  came  to  be  spoken  ;  that  it  was  conceded 
that  they  were  spoken,  that  they  were  false  and  malicious,  and 
imputed  a  crime  that  would  subject  the  plaintiflF  to  state  prison  ; 
to  which  the  defendant  excepted. 

Norman  Paul^  for  the  defendant. 

The  first  three  counts  in  the  declaration,  are  insuflficient  to  sus- 
tain this  action,  as  they  contain  no  innuendoes  showing  the  sense 
in  which  the  words  were  spoken,  or  that  the  defendant  intended 
to  impute  to  the  plaintiflF  any  crime.  To  say  to  a  person,  "  You 
are  a  thief,"  does  not  necessarily  charge  him  with  having  com- 
mitted a  crime,  or  of  being  guilty  of  an  oflFence  that  subjects  him 
to  punishment ;  it  simply  accuses  him  of  an  oflFence.  To  accuse  a 
person  to  his  face,  of  having  committed  an  oflFence,  is  not  such  a 
publi(Jation  of  the  charge  as  the  law  recognizes,  on  which  to  predi- 
cate an  action  for  slander.  The  expression,  you  are  a  thief,  is 
susceptible  of  various  meanings,  and  may  be  applied  to  persons 
in  a  variety  of  ways,  according  to  the  intended  meaning  to  be 
given  to  the  term  thief  \  it  may  be  used  in  a  playful,  joking  man- 
ner, with  no  intent  of  charging  any  one  with  an  oflFence ;  or  it 
may  be  used  as  a  weapon  of  sarcasm  ;  in  either  case,  it  by  no 
means  follows  as  a  legal  or  logical  conclusion,  that  one  is  exposed 
to  a  prosecution  for  stealing,  by  saying  to  him,  "You  are  a  thief." 
This  term  may  also  be  applied,  and  that  too  with  truth,  to  the 
most  trivial  misdemeanor,  for  which  there  is  no  punishment  known 
to  the  law.  Brief  as  a  declaration  in  slander  may  be  when  the 
words  alleged  to  have  been  spoken  are  actionable  in  themselves, 
still,  in  order  to  sustain  the  action,  and  that  the  court  may  deter- 
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mine  whether  the  words  used  are  actionable,  '^  the  words  mast 
contain  an  express  imputation  of  some  crime  which  is  punishable 
— some  capital  offence,  or  other  infamous  crime  or  misdemeanor, 
and  the  charge  upon  the  person  must  be  precise."  The  fourth 
count  is  insufficient,  as  it  sets  forth  no  legal  cause  of  action ;  the 
words  alleged  are  not  in  themselves  actionable,  as  they  do  not  im- 
pute anj  crime  or  offence ;  it  contains  neither  colloquium  nor 
innuendo,  and  is  wanting  in  every  essential  averment  necessary 
for  a  good  declaration.  Baldwin  v.  Hildreth^  14  Gray,  221 ; 
TebbetU  v.  Q-oding^  9  Gray,  254 ;  Kimmis  v.  Stiles,  44  Vt.  351 ; 
Hawks  V.  Hawley,  8  East,  421. 

The  evidence  offered  by  the  defendant  and  excluded  by  the 
court,  was  clearly  admissible  for  the  purposes  for  which  it  was 
offered.  The  law  is  well  settled,  that  under  the  general  issue, 
the  defendant  may  show  that  the  words  spoken  referred  to  a  known 
transaction  which  was  then  in  the  minds  of  the  parties,  and  that 
he  believed  them  to  be  true,  as  well  as  the  origin  and  circum- 
stances attendant  upon  the  uttering  of  them,  that  tend  to  show  the 
intent  of  the  speaker,  and  countervail  the  charge  of  malice.  Bond 
V.  Kendall^  3U  Vt.  741 ;  Van  Rtmsselaer  v.  Dole,  1  Johns.  Cas. 
279 ;  Norton  v.  Ladd^  T)  N.  H.  203  ;  Mason  v.  Mason,  4  N.  H. 
110 ;  Williams  v.  Miner,  18  Conn.  464  ;  Sibley  v.  Marsh,  7  Pick. 
88.  It  was  competent  for  the  defendant  to  show  the  stale  of  feel- 
ing existing  between  the  parties  at  the  time,  and  that  the  words 
were  spoken  in  the  heat  of  passion,  under  circumstances  that 
would  exonerate  him  from  any  charge  of  malice.  Smith  v.  Miles, 
15  Vt.  245  ;  Townshend  Slander,  626.  The  speaking  of  the  words 
only  to  the  person  slandered,  is  not  actionable  ;  and  the  defend- 
ant had  a  right  to  show,  even  after  judgment  had  beeu  rendered 
against  him  on  demurrer,  that  he  never  spoke  the  words  charged, 
only  to  the  plaintiff,  as  affecting  the  question  of  damages.  Shef- 
field ^  wife  V.  Van  Beusen  ^  wife,  13  Gray,  304. 

It  is  conceded,  that  in  a  legal  point  of  view,  a  demurrer  admits 
the  truth  of  the  charges  made  in  the  declaration ;  but  we  deny 
that  it  does  more  than  that.  In  the  declaration  in  this  case,  there 
is  no  allegation  that  charges  the  defendant  with  having  imputed 
to  the  plaintiff  any  crime,  least  of  all,  a  crime  that  would  subject 
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the  plaintiff  to  state's  prison.  The  court  erred  in  their  instruG- 
tions  to  the  jury,  that  certain  facts,  not  charged  in  the  declara- 
tion, were  conceded  to  be  true  by  the  defendant ;  as  it  would 
necessarily  convey  a  wrong  impression  to  their  minds,  as  bearing 
on  the  question  of  damages.  It  was  also  error  for  the  court  to 
instruct  the  jury  that  they  had  no  right  to  consider  any  evidence 
tending  to  show  the  origin  of  the  transaction,  or  the  provocation 
the  defendant  had  for  charging  the  plaintiff  as  he  did ;  as  it  was 
calculated  to  mislead  the  minds  of  the  jury,  and  enhance  the  dam- 
ages. 

c7.  N.  Udminater^  for  the  plaintiff. 

A  declaration  for  slander  actionable  per  se^  is  sufficient  in  sub- 
stance, which  states  the  defendant's  motive,  the  slanderous  matter, 
and  shows  that  the  slander  refers  to  the  plaintiff.  No  averment 
by  way  of  prefatory  inducement^  of  the  circumstances  under  which 
the  words  were  spoken,  is  necessary.  1  Chit.  PI.  400,  403 ;  2 
Saund.  PI.  &  Ev.  794.  The  slander  charged  in  this  declaration 
is  actionable  per  se.  1  Billiard  Torts,  290,  §  20.  This  form  of 
declaration  has  been  sanctioned  by  the  best  authorities.  2  Saund. 
PI.  &  Ev.  806 ;  2  Chit.  PI.  639. 

The  testimony  offered  to  show  that  there  were  differences  and 
hostile  feelings  between  the  parties,  for  the  purpose  of  rebutting 
malice,  was  not  admissible  for  that  purpose.  Such  testimony  has 
no  tendency  to  rebut  malice.  It  is  the  class  of  testimony  used  to 
establish  malice.  The  defendant's  offer  to  show  his  idea  of  the 
foundation  of  his  slanderous  utterances,  for  the  purpose  of  miti- 
gating damages,  if  it  amounts  to  a  justification,  was  properly  ex- 
cluded, for  the  reason  that  the  defendant  had  pleaded  no  justifi- 
cation. 1  Hillard  Torts,  431,  §  30 ;  Shepard  v.  Merrill,  13  Johns. 
475 ;  Van  Ankin  v.  Westfallj  14  Johns.  234  ;  Hutchinson  v.  Whee- 
lery  35  Yt.  330.  But  such  testimony  has  no  tendency  to  mitigate 
damages.  It  would  not  amount  to  a  justification,  if  it  bad 
been  pleaded.  It  does  not  show  that  the  plaintiff  was  a  thief. 
It  is  therefore  irrelevant.  Shepard  v.  Merrill,  supra.  Evidence 
of  plaintiff's  threats  was  not  admissible  for  the  purpose  for  which 
is  was  offered.     1  Hillard  Torts,  355  ;  Andrew  v.  Bartholomew^ 
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2  Met.  509.     The  disposition  of  the  questions  raised  upon  the  ad- 
missibility of  the  evidence,  disposes  of  the  charge  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  A  person  cannot  be  a  thief  without  he  has  stolen 
something.  To  chargis  a  person  with  being  a  thief,  is  to  charge 
him  with  larceny.  A  person  might  be  called  a  thief  in  such  a 
manner,  or  in  such  connections,  as  to  indicate  that  a  charge  of 
larceny  was  not  intended.  But  if  a  person  is  called  a  thief,  and 
nothing  more  appears,  it  is,  to  common  intent,  a  charge  of  larceny, 
and  is  actionable.  Penfold  v.  Westcote^  2  N.  R.  335 ;  Townshend 
on  Slander  and  Libel,  197.  A  declaration  in  an  action  for  slan- 
der that  sets  forth  the  calling  of  the  plaintiff  a  thief  by  the  de- 
fendant, to,  or  in  the  hearing  of,  others,  without  any  colloquium 
more  than  that  the  words  were  spoken  of  the  plaintiff,  is  good. 
Gaselbb,  J.,  in  Curtis  v.  Curtis y  10  Bing.  477  ;  Robinson  v.  Key- 
ser,  2  Foster,  323.     Each  count  in  this  declaration  sets  forth  that 

m 

the  defendant  spoke  such  words  concerning  the  plaintiff  to  other 
persons,  and  it  was  properly  adjudged  to  be  sufficient. 

The  offer  of  the  defendant  to  show  that  in  speaking  the  words 
declared  for,  he  referred  to  the  taking  of  some  apples,  which  was 
not  stealing,  was  not  accompanied  by  any  offer  to  show  that  the 
other  persons  who  heard  the  words  did  so  understand,  or  could 
have  so  understood  him.  Without  such  proof,  it  would  not  ap- 
pear but  that  the  reference  to  such  a  transaction  remained  secret 
to  himself,  and  if  it  did,  it  would  not  vary  the  effect  of  his  words. 

The  offer  to  show  the  state  of  feeling  between  the  parties,  was 
not  such  as  would  show  the  words  to  have  been  spoken  in  the 
heat  of  sudden  passion  that  arose  on  provocation  by  the  plaintiff, 
but  rather  that  they  had  their  origin  in  malice.  The  fact  of  ex- 
isting difficulties  between  them,  would  not  tend  to  disprove  mal- 
ice, and  could  not  properly  have  any  effect  to  mitigate  damages. 
There  appears  to  have  been  no  error  in  the  exclusion  of  evidence. 

Larceny,  except  of  property  of  limited  value,  is  punishable  by 
imprisonment  in  the  state  prison.  The  charge  made  by  the  de- 
fendant was,  of  larceny  without  limitation,  or  anything  to  give 
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the  hearers  to  understand  that  larceny  so  punishable  was   not 
meant.     There  was  no  error  in  the  allusion  by  the  court  iu  the 
charge,  to  this  aspect  of  the  meaning  of  the  words. 
Judgment  affirmed. 


Warren  W.  Winslow  v.  Beman  H.  Campbell. 

Setting  aside   Verdict. 

The  court  reftised  to  set  aside  a  yerdict  because  a  letter  not  In  evldenoe,  went  to  the 
jury  by  mistake,  but  which  the  court  regarded  as  having  had  no  influenoe  upon  the 
Yt  nliot. 

Assumpsit  upon  a  promissory  note  for  $200,  payable  April 
1st,  1870,  and  upon  a  contract  lor  the  purchase  of  a  farm  by  the 
defendant  of  the  plaintiff,  executed  October  21,  1869.  Pleas, 
the  general  issue  and  a  special  plea  in  bar,  and  notice.  Trial 
by  jury,  December  term,  1873,  Barrett,  J.,  presiding. 

The  plaintiff  gave  said  note  and  contract  in  evidence,  and  in> 
trodaced  evidence  tending  to  show  that  the  defendant  had  refused 
to  take  the  farm  according  to  the  contract.  The  contract  price 
of  the  farm  was  $2,100,  and  said  note  was  given  at  the  time  of  the 
execution  of  said  contract,  as  security  for  the  fulfilment  of  the 
contract  on  the  part  of  the  defendant,  and  as  liquidated  damages 
for  his  non-fulfilment  thereof.  The  plaintiff  executed  a  similar 
note  to  the  defendant  at  the  same  time,  for  the  same  purpose. 

The  defendant  introduced  evidence  tending  to  prove,  that  at  the 
time  of  the  trade,  the  plaintiff  falsely  represented  as  to  the  quan- 
tity of  hay  said  farm  would  produce,  and  as  to  the  quantity  of 
wood  and  timber  thereon,  and  that  the  defendant  had  never  refused 
to  take  a  deed  of  the  farm.  The  plaintiff  introduced  evidence  to 
the  contrary.  No  deed  of  the  farm  was  ever  tendered  to  the  de- 
fendant, and  the  plaintiff 's  evidence  tended  to  prove  that  at  a 
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time  in  the  month  of  March,  1870,  when  the  parties  met  at  the 
house  of  one  A.  W.  Bigelow,  in  Barnard,  the  defendant  notified 
the  plaintiff  that  he  would  not  take  a  deed  of  the  farm  and  com- 
plete the  contract  of  purchase.  This  was  denied  by  the  defend- 
ant. There  was  considerable  testimony  as  to  what  was  said  and 
done  at  the  time  of  this  meeting,  and  considerable  conflict  in  the 
testimony  in  this  respect,  and  also  as  to  the  time  of  said  meeting ; 
the  defendant's  testimony  showing  it  earlier  in  the  month  of  March 
than  the  plaintiff's  testimony. 

During  the  trial,  the  defendant  introduced  a  letter  from  the 
plaintiff  to  himself,  dated  March  7,  1870,  which  was  read  to  the 
jury.  On  the  same  sheet  there  was  a  letter  of  the  same  date,  from 
said  Bigelow  to  the  defendant,  of  the  following  tenor :  "  Mr. 
Winslow  is  at  my  house  to-day,  and  wishes  me  to  write  you  in  re- 
gard to  your  and  his  affairs  about  the  farm.  Winslow  claims  that 
he  has  not  broken  the  contract,  and  does  not  mean  that  you  shall. 
I  shall  bo  at  home  the  first  of  next  week,  and  any  time  previous 
to  that  time.  Please  write  Winslow  whether  you  will  be  at  ray 
place,  and  oblige."  The  plaintiff  procured  Bigelow  to  write  this 
letter,  but  the  same  was  not  introduced  in  evidence.  During  the 
argument,  the  defendant's  counsel  proposed  to  read  said  last  men- 
tioned letter  to  the  jury,  and  to  comment  upon  it ;  but  the  court 
informed  the  counsel,  in  presence  of  the  jury,  that  the  letter  was 
not  in  evidence,  and  could'not  be  used  by  him.  Said  letter  went 
to  the  jury  with  the  other  letter,  by  mistake,  and  was  before  them 
in  their  deliberations ;  for  which  reason  the  plaintiff  moved  to  set 
aside  the  verdict,  which  was  against  him.  But  the  court,  not  being 
satisfied  that  said  letter  had  any  influence  upon  the  jury  in  arriving 
at  their  verdict,  overruled  the  motion,  and  rendered  judgment  on 
the  verdict  for  the  defendant ;  to  which  the  plaintiff  excepted. 

W.  C.  French^  for  the  plaintiff. 

The  verdict  should  have  been  set  aside.  Bigelow's  letter  im- 
properly went  to  the  jury,  and  must  have  had  an  influence  on  their 
verdict.  The  turning  point  in  the  case  was  as  to  the  time  of  the 
meeting  of  the  parties  at  Bigelow's  house,  and  what  took  place 
there.     The  jury  could  use  Bigelow's  letter  in  corroboration  of 
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the  defeudant's  testimony  as  to  the  earlier  time  in  March,  of  the 
meeting  of  the  parties  at  Bigelow's  house,  and  thus  discredit  the 
plaintiff's  testimony.  The  counsel  for  the  defendant  regarded  it 
as  material,  and  proposed  to  read  it  to  the  jury ^  and  this  especially 
called  the  jury's  attention  to  it.  The  rule  seems  to  be  well  set- 
tled at  the  present  day,  that  if  a  material  paper  goes  to  the  jury 
by  mistake,  or  any  paper  not  given  in  evidence,  which  is  presumed 
to  have  an  influence  on  their  verdict,  their  verdict  will  be  set 
aside.  Peacham  v.  Carter^  21  Vt.  616  ;  Whitney  v.  Whitman^ 
6  Mass.  405  ;  Page  v.  Wheeler  et  al.  5  N.  H.  91 ;  Handley  v.  Call^ 
27  Me.  35  ;  Alger  v.  Thompson^  1  Allen,  453.  If  a  paper  was 
designedly  delivered  to  the  jury,  whether  material  or  not,  the 
verdict  will  be  set  aside.  Page  v.  Wheeler  et  al.  supra ;  Hix 
V.  Drury^  5  Pick.  296.  It  is  presumed  that  the  jury  read  and 
considered  the  paper,  unless  the  contrary  appear.  Hix  v.  Drury^ 
supra. 

J.  J.   Wilsofiy  for  the  defendant. 

Bigelow's  letter  was  immaterial  to  the  matter  in  issue,  and  could 
have  had  no  bearing  upon  the  minds  of  the  jury.  Every  intend- 
ment is  to  be  made,  to  sustain  a  verdict ;  and  it  is  the  duty  of  the 
excepting  party  to  show  aflSrmativcly  that  error  has  intervened. 
Hlkins  V.  Parkhurst,  17  Vt.  108  ;  Barber  v.  Britton  ^  Hall,  26 
Vt.  112 ;  Wheatley  v.  Waldo,  36  Vt.,  237.  The  court  will  not 
reverse  a  judgment,  even  if  there  is  error,  if  it  appear  that  the 
jury  decided  the  case  upon  other  grounds.  Fitch  v.  Packhard^ 
16  Vt.  150.  If  the  paper  was  not  material,  it  would  not  vitiate 
the  verdict.  1  Swift  Dig.  802.  Whether  the  jury  were  influenced 
or  not  by  the  letter,  was  a  question  of  fact,  of  which  the  county 
court  were  the  sole  judges,  and  their  result  in  this  respect  cannot 
be  revised  here.      Wheatley  v.  Waldo,  supra. 

The  opinion  of  the  court  was  delivered  by 

PiERPOiNT,  Ch.  J.  This  case  comes  up  upon  exceptions  to  the 
refusal  of  the  county  court  to  set  aside  the  verdict,  and  grant  a 
new  trial)  on  the  motion  of  the  plaintiff,  based  upon  the  fact  that 
a  letter  written  by  Bigelow  was,  by  mistake,  allowed  to  go  into 
the  hands  of  the  jury  among  the  papers  that  they  took  when  they 
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retired  to  make  up  their  verdict,  the  letter  not  having  been  put  in 
evidence  upon  the  trial.  This,  we  think,  would  furnish  a  legal 
ground  for  sotting  aside  the  verdict,  if  it  could  reasonably  be  sup- 
posed that  the  letter  could  have  had  any  influence  upon  the  minds 
of  ihe  jury  in  coming  to  the  conclusion  which  they  did. 

It  appears  that  some  time  in  the  month  of  March,  1870,  the 
plaintiff  and  defendant  came  together  and  had  an  interview  in  re- 
spect to  the  matters  in  controversy  in  this  suit.  What  took  pl&ce 
at  that  interview,  was  a  material  point,  and  the  parties,  in  their 
testimony,  were  at  variance  in  respect  to  it ;  they  also  varied  as 
to  the  time  in  March  when  the  interview  took  place,  one  testify- 
ing that  it  was  earlier  in  the  month  than  the  other,  but  it  does  not 
appear  that  either  fixed  the  time  definitely.  It  is  conceded  on 
both  sides  that  it  was  wholly  immaterial  to  the  issue  at  what  time 
that  interview  took  place.  But  it  is  claimed  by  the  plaintiff  that 
anything  that  would  tend  to  show  that  one  of  the  parties  was 
right  as  to  the  time,  would  be  likely  to  give  a  preponderance  to 
the  testimony  of  that  party,  as  to  the  material  matters  about  which 
they  differed.  Now  this  is  a  matter  about  which  all  men  are  so 
liable  to  be,  and  so  often  are,  mistaken,  and  honestly  mistaken, 
that  in  a  case  like  the  present,  where  neither  pretends  to  be  ex- 
act, a  mistake  by  the  one  or  the  other,  would  not  be  likely  to 
have  much,  if  any,  weight  upon  the  minds  of  the  jury  in  deter- 
mining which  of  the  two  was  right  in  respect  to  the  material  mat- 
ters involved.  But  if  this  was  otherwise,  we  do  not  see  how  the 
letter  in  question  could  have  aided  02  influenced  the  jury  in  de- 
termining which  was  right  as  to  time.  There  is  nothing  in  the 
letter  that  refers  to  a  meeting  that  had  taken  place,  or  that  fixes 
any  time  for  a  meeting  in  the  future.  For  aught  that  appears, 
the  letter  is  just  as  consistent  with  the  statements  of  one  party  as 
the  other.  It  is  true,  this  court  cannot  see  exactly  how  the  case 
appeared  in  the  county  court ;  but,  as  the  application  was  made 
to  that  court,  where  all  the  facts  and  circumstances  that  were  de- 
veloped on  the  trial,  were  well  known,  and  that  court  having  re- 
fused to  set  aside  the  verdict,  wo  see  no  siiflScient  legal  grounds 
for  reversing  the  decision. 

Judgment  affirmed. 
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Preaumplion  of  Satisfaction  or  Bar  of  Mortgage  hy  Lapse  of 
Time,     Color  of  Title,     Claim  of  Title.    Disseisin.    Main- 
taining  of  Trespass  by  Tenant  in  Common. 

Where  the  inortxfrKor  and  liIs  asaigns  had  held,  possessed,  and  enjoyed  the  mortgaged 
AH 'Are  Tor  more  than  seyenty  years,  and  no  claim  under  the  mortgage  had  been  set  ap, 
it  w)u<  kfidy  that  it  woald  be  presumed  that  the  mortgage  claim  had  been  satiB&ed  and 
the  rilcht  extinguished,  or  that  the  mortgage  had  become  barred  by  lapse  of  time,  la 
analogy  to  the  statute  of  limitations. 

And  the  iu<8ignment  of  such  mortgage  by  the  grantee  of  the  mortgagor,  as  attomay  of 
the  a^lministrator  of  the  mortgagee,  to  one  to  whom  the  equity  of  redemption  was  at 
the  satne  time  couFeyed  by  such  grantee,  although  no  power  of  attorney  be  shown  or 
recorded,  tends,  as  evidence,  to  flivor  the  presumption  of  satisfkotion  by  lapse  of  time, 
in  connection  with  the  Ikot  that  no  claim  had  ever  been  set  up  under  the  mortgage. 

Tiio  record  of  deeds  and  levies  of  executions  that  do  not  name,  or  profess  to  oorer,  » 
certain  lot,  does  not  tend  to  indicate  any  title  or  claim  to  such  lot  under  saoh  deeda 
and  levies. 
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The  record  of  a  survey  of  lands,  does  not,  of  itself,  constitnte  eoior  of  title  to  snoh  lands; 
bat  it  may  be  eyidenoe  tondiu<;  to  show  elaim  of  title;  and  the  fact  of  snoh  surrey  and 
rooord,  would  be  proper  for  consideration  in  a  suit  against  the  person  by  whose  pro- 
curement the  same  were  made,  as  bearing  upon  che  character  of  acts  subsequently  done 
upon  the  land  by  such  person,  or  by  his  authority. 

But  one  who  enters  upon  such  lands,  standing  upon  no  rights  derlTcd  from  the  person 
procuring  such  survey  and  record,  cannot  shelter  himself  thereunder. 

When  one  takes  powession  o'  land,  and  does  acts  thereon  in  the  nature  of  a  disseisin,  on 
behalf  of,  and  claiming  for,  another,  such  possession  and  claim  are  his  principal's,  and 
not  his;  and  he  cannot  ayail  himself  thereof  in  order  to  make  himself  the  disseisor, 
when  sued  in  trespass  for  acts  subsequently  done  upon  the  land  by  him,  on  his  own 
behalf,  claiming  for  himself. 

The  owner  of  an  original  proprietor's  right  in  undivided  lands,  may  recover  for  tre»- 
oooBnitted  thereon  by  a  stranger. 


Trespass  for  cutting  trees  and  timber  and  peeling  bark  on  the 
westerly  half  of  hundred-acre  lot  No.  73  in  Newbury,  that  half 
thereof  being  wild  and  unimproved  land.  Trial  by  jury,  Decem- 
ber term,  1871,  Peck,  J.,  presiding. 

The  plaintiff  introduced  in  evidence  the  original  charter  of 
said  town,  granted  by  the  governor  of  New  York,  dated  the  19th 
of  March,  1772,  in  which,  among  other  things,  it  appeared  tfiat 
Jacob  Bailey  and  twenty-four  others  were  the  grantees  of  said 
township.  It  was  conceded  by  counsel  on  both  sides,  that  the  town 
of  Newbury  was  chartered  by  the  governor  of  the  province  of 
New  Hampshire  prior  to  the  New  York  charter,  and  that  the 
charter  from  New  York  was  obtained,  to  confirm  the  rights  of  the 
grantees  under  the  New  Hampshire  charter;  that  both  charters 
were  to  the  same  persons,  and  that  the  New  York  charter  did  not 
disturb  what  had  been  done  under  the  New  Hampshire  charter. 

The  plaintiff  also  introduced  in  evidence  a  certified  copy  of  the 
record  in  the  town  clerk's  office  of  said  Newbury,  of  a  mortgage 
deed  from  said  Bailey  to  Henry  Higginson,  dated  October  17, 
1789,  and  recorded  the  21st  of  said  October,  whereby  lot  No.  73, 
"in  the  division  of  hu  drcd-acre  lots  laid  out  by  the  proprietors 
in  said  Newbury,"  and  other  lands,  were  mortgaged  to  the  said 
Higginson,  to  secure  the  said  Bailey's  bond  for  1004  i.  9  d. 
Also,  a  like  copy  of  a  quit-claim  deed,  or  deed  of  release,  from 
said  Bailey  and  his  wife  to  John  Lowell,  Jv.^  one  of  the  heirs  of 
the  said  Higginson,  dated  October  16,  171)2,  and  recorded  the 
same  day,  conveying,  with  other  lands,  all  the  land  conveyed  by 
said  mortgage,  and  all  the  said  Jacob's  right,  title,  interest,  and 
equity  of  redemption  therein.     Also,  a  like  copy  of  the  assign- 
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ment  of  said  bond  and  mortgage,  from  Stephen  Hi^ginson,  ad- 
ministrator of  the  estate  of  the  said  Henry  Higginsop,  by  the  said 
Lowell,  his  attorney,  to  Josiah  Little,  dated  February  25,  1796, 
and  recorded  August  15, 1809.  Also,  a  like  copy  of  a  deed  from 
the  said  Lowell  to  the  said  Little,  dated  the  said  2oth  day  of 
February,  and  recorded  the  said  16th  day  of  August,  of  all  the 
land  conveyed  to  said  Lowell  by  the  said  Bailey  and  wife  as  afore- 
said. Also,  a  like  copy  of  a  deed  from  said  Little  to  Stephen 
Bennett,  dated  May  20,  1829,  and  recorded  December  ^2,  1839, 
conveying  "  fifty  acres  of  the  hundred-acre  lot  No.  73,  to  be 
taken  from  the  easterly  end  of  said  lot,  by  line  parallel  to  the  end 
line  of  said  lot."  The  copy  of  this  deed  was  introduced  to  show 
that  said  Little  claimed  to  own  lot  73,  and  exercised  ownership 
thereof,  and  also  to  identify  said  lot.  It  appeared  that  soon  after 
said  Bennett  took  his  said  deed,  he  entered  upon  the  said  fifty 
acres,  *^^  ^  cleared  the  same,  and  surveyed  it  out  agreeably  to  his 
deed,  n  .i  that  the  same  has  been  used  for  farming  purposes  ever 
since,  by  the  said  Bennett  and  his  grantees,  and  that  prior  to  Ben- 
nett's entering  on  said  fifty  acres,  the  whole  of  lot  No.  73  was 
wild.  The  plaintiff  also  gave  evidence,  that  said  Little  paid  taxes 
on  the  whole  lot,  after  he  took  his  deed  as  aforesaid,  until  he  sold 
said  fifty  acres  to  Bennett,  and  that  after  that,  he  paid  on  the  re- 
mainder of  the  lot  as  long  as  he  lived.  It  also  appeared  that  said 
Little  died  intestate  about  the  year  1831,  at  Ncwburyport,  Mass., 
where  he  always  lived ;  that  at  the  time  of  his  death,  he  had 
lands  in  Newbury  other  than  the  lot  in  question,  both  wild  and 
improved;  that  after  his  death,  his  heirs  divided  his  lands  in 
Newbury,  and  elsewhere,  among  themselves,  by  deed  of  partition. 
The  plaiatifi^  introduced  in  evidence  the  original  deed  of  partition, 
dated  March  16, 1832,  and  recorded  May  12,  1832.  It  appeared 
by  the  plaintifi*'s  evidence,  in  connection  with  said  deed,  that  the 
land  in  question  was  set  and  conveyed  in  and  by  said  deed,  to 
Mary  L.  Hale  and  Anna  Atkinson,  wife  of  William  Atkinson, 
deceased,  to  each  one  undivided  half,  as  tenants  in  common  ;  that 
the  said  Anna  was  the  mother  of  the  plaintiff,  and  died  in  New- 
bury about  the  year  1866,  and  that  she  made  a  will,  which  was 
duly  probated  in  the  probate  court  of  the  district  of  Bradford. 
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The  plaintiff  introduced  in  evidence  a  certified  copy  of  the 
record  and  probate  of  said  will,  whereby  it  appeared  that  said 
will  was  probated  on  the  18th  of  February,  1867,  and  that  Charles 
Atkinson  and  the  plaintiff  were  the  executors  thereof,  and  that 
letters  testamentary  were  issued  to  them  on  the  day  last  aforesaid, 
and  that  the  plaintiff  was  the  residuary  legatee  and  devisee  of  said 
Anna.  It  also  appeared  that  the  plaintiff  had  paid  all  the  lega- 
cies under  said  will,  and  claimed  one  undivided  half  of  the  land 
in  question  as  such  residuary  legatee  and  devisee.  The  plaintiff 
gave  in  evidence  a  deed  from  Mary  L.  Hale  to  himself,  dated 
February  21,  1854,  and  recorded  March  25,  1854,  conveying, 
among  other  lands,  the  said  Mary's  undivided  part  of  the  land 
in  question.  The  plaintiff  also  gave  evidence,  that  after  the  deietth 
of  said  Josiah  Littlu^  his  estate  paid  the  taxes  on  lot  73  until  the 
estate  was  divided  by  said  deed  of  partition ;  that  the  taxes  on 
said  lot  were  assessed  to,  and  paid  by,  the  said  Mary  L.  Hale 
and  William  Atkinson,  and  Anna  his  wife,  until  the  said  Mary 
deeded  her  share  to  the  plaintiff,  and  until  the  death  of  the  said 
William  and  Anna,  and  that  since  that  time  they  had  been  paid  by 
the  plaintiff  to  the  present  time.  It  was  admitted  by  the  defendant 
in  his  testimony,  that  in  the  year  1856,  he  looked  after  and  took 
care  of  lot  73,  for  the  plaintiff,  and  that  in  January  of  that  year, 
the  plaintiff  told  him  that  he  understood  that  one  Fleming  was 
cutting  timber  on  land  adjoining  said  lot,  and  requested  the  de- 
fendant to  see  that  Fleming  did  not  cut  over  the  line  on  to  said 
lot,  which  the  defendant  did,  and  in  pursuance  thereof  showed 
Fleming  the  line  of  said  lot,  and  told  him  not  to  cut  over  the  line, 
as  said  lot  was  the  plaintiff's. 

It  also  appeared  by  the  plaintiff's  testimony,  and  the  defendant 
admitted  on  trial,  that  the  defendant,  during  the  time  he  had 
charge  of  the  land  in  question  for  the  plaintiff,  notified  the  plain^ 
tiff  that  some  one  had  cut  a  pine  tree  on  said  lot :  that  the  plain- 
tiff requested  the  defendant  to  ascertain  if  the  tree  was  cut  within 
the  boundary  line  of  said  lot,  and  the  defendant  did  so,  and  in- 
formed the  plaintiff  that  it  was,  and  that  one  Oilman  cut  it.  The 
defendant  also  admitted,  that  he  cut  the  trees  and  timber,  and 
peeled  the  bark,  on  said  land,  as  alleged  in  the  declaration.  It 
96 
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did  not  appear  how  much  he  cut  in  1868 ;  but  in  1869,  he  admit- 
ted that  he  cut  sixty  or  seventy  trees,  and  got  two  or  three  cords 
of  bark.  The  trespasses  were  alleged  to  have  been  committed 
on  the  first  day  of  May,  1868,  and  on  divers  other  days  and  times 
between  that  day  and  the  oommencement  of  the  suit — December 
9,  1869. 

It  also  appeared  that  the  land  had  been  surveyed  and  allotted 
prior  to  the  execution  of  said  deed  from  Jacob  Bailey  to  Henry 
Higginson.  The  evidence  also  tended  to  show,  that  the  plaintiff 
never  knew  of  the  defendant's  cutting  any  wood  or  timber  upon 
the  land  in  question,  or  claiming  any  interest  therein  or  title 
thereto,  in  himself,  or  doing  any  acts  upon  said  lot,  except  to  look 
after  it  for  the  plaintiff,  until  about  September,  1 869,  after  all  of 
the  trespasses  complained  of,  were  committed,  when  he  heard  of 
the  defendant's  cutting  the  timber  complained  of  in  this  suit ;  and 
there  was  no  testimony  to  the  contrary.  The  testimony  of  the 
plaintiff  and  the  defendant,  and  of  Alonzo  Fleming  and  Ephraim 
Fleming,  given  on  the  trial,  was  referred  to  and  made  part  of  the 
case  ;  but  it  is  not  deemed  necessary  to  state  the  same. 

The  plaintiff  claimed  that  the  book  of  proprietors'  records  of 
said  town,  introduced  by  the  defendant,  tended  to  show  that  the 
same  had  been  altered  and  changed  in  material  parts,  and  that  the 
same,  with  said  alterations,  tended  to  show  that  lot  73  was  origi- 
nally drawn  to  the  right  of  said  Jacob  Bailey.  It  did  not  appear 
that  said  lot  73  was  ever  drawn  to  the  right  of  any  person  or 
persons  other  than  Jacob  Bailey,  or  that  any  other  proprietor  of 
said  town,  or  any  person  claiming  under  any  proprietor's  right, 
ever  claimed  to  own  said  lot,  except  Jacob  Bailey  and  his  grantees, 
unless  there  is  something  in  the  testimony  above  referred  to  that 
has  that  tendency,  which  relates  mainly  or  entirely  to  a  claim  to 
undivided  lands. 

The  plaintiff  requested  the  court  to  charge  the  jury,  gmong 
other  things,  that  from  the  lapse  of  time,  a  grant  from  the  other 
proprietors  of  said  town  to  Jacob  Bailey,  would  be  presumed. 

The  plaintiff's  testimony  tended  to  show  that  the  defendant  pro- 
posed to  purchase  the  locus  in  quo  of  the  plaintiff,  upon  several 
different  occasions  from  1860  to  1864. 
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The  defendaDt  claimed,  and  testified  on  trial,  that  in  1861, 
one  Thomas  B.  Holt,  of  Connecticut,  claimed  to  own  lot  No.  73, 
and  that  the  defendant,  as  the  agent  of  said  Holt,  some  time  during 
that  year,  took  possession  of  said  lot,  and  cleared  a  small  piece 
on  the  south-westerly  part  thereof,  tapped  some  maple  trees  thereon, 
and  cut  and  drew  away  fire-wood  therefrom ;  that  he  continued 
to  enlarge  his  clearing  on  said  lot,  from  year  to  year,  and  to  cut 
poles  and  wood,  and  to  sugar,  as  the  agent  of  said  Holt,  until 
about  the  end  of  1866, — ^all  which  possession  of  the  defendant , 
the  plaintiff  denied.  The  defendant,  for  the  purpose  of  showing 
that  the  said  Holt  had  color  of  title  to  said  lot,  offered  in  evidence 
a  certified  copy  of  a  deed  from  Frederick  W.  Boardman,  execu- 
tor of  the  last  will  of  Daniel  Boardman,  to  Thomas  B.  Holt, 
dated  NoTember  22,  1836,  and  recorded  in  the  town  clerk's  ofiSce 
in  said  Newbury,  August  27,  1838,  and  purporting  to  convey  in 
said  Newbury,  *^  the  undivided  lands  belonging  to  the  rights  of 
Ephraim  Bailey,  Ephraim  Noyes,  Jeremiah  Allen,  John  Baird, 
Joshua  Gopp,  Abraham  Sawyer,  Moses  Little,  Daniel  Appleton, 
William., Temple,  and  William  Hayward,  each  thirty-four  acres, 
and  containing  together  340  acres,  be  the  same  more  or  less." 
To  the  admission  of  which  the  plaintiff  objected,  for  the  reason, 
among  others,  that  it  did  not  purport  to  convey  lot  No.  73.  Ob- 
jection overruled,  proforma^  and  the  deed  admitted ;  to  which  the 
plaintiff  excepted. 

The  defendant  also  offered  in  evidence,  to  show  color  of  title 
in  said  Holt  to  said  lot,  a  certified  copy  of  a  deed  from  Thomas 
Leverett,  collector  of  a  United  States  tax,  to  Daniel  Boardman, 
dated  November  1st,  1819,  and  recorded  in  the  town  clerk's  office 
of  said  Newbury,  on  the  29th  of  said  November,  purporting  to 
convey  in  said  Newbury,  "  thirty-four  acres  undivided  on  the  fol- 
lowing rights,  viz :  [naming  all  the  rights  last  aforesaid,  except 
that  of  William  Hayward] ,  thirty-four  acres  each  of  the  above 
rights  ;"  to  which  said  deed  the  plaintiff  objected,  that  it  did  not 
purport  to  convey  lot  73,  and  that  said  Leverett  was  not  author- 
ized by  law  to  execute  the  same.  Objections  overruled,  proforma^ 
and  the  deed  admitted  ;  to  which  the  plaintiff  excepted. 

The  defendant  also  offered  in  evidence,  to  show  color  of  title 
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of  said  lot  in  said  Holt,  a  copy  of  a  deed  from  Isaac  Bailey,  col- 
lector of  a  land-tax,  to  said  Daniel  Boardman,  dated  April  14, 
1824,  and  recorded  the  17th  of  said  April,  purporting  to  convey 
in  said  Newbury,  "  the  undivided  shares,  containing  thirty-four 
acres  each,  to  wit,  Jeremiah  Allen,  Ephraim  Bailey,  John  Baird, 
Joshua  Copp,  Abner  Sawyer,  Moses  Little,  Daniel  Appleton, 
William  Temple,  and  also  three  acres  of  the  undivided  share  of 
Ephraim  Noyes."  To  the  admission  of  which  the  plainti£f  ob- 
jected. Objection  overruled,  pro  forma^  and  the  deed  admitted  ; 
to  which  the  plaintiff  excepted. 

The  defendant  also  offered  in  evidence  an  original  notice,  dated 
March  20, 1867,  signed  by  Thomas  B.  Holt  by  the  defendant  as 
agent,  whereby  the  said  Holt  gave  notice  that  he  claimed  title  in 
law  and  equity  to  the  lands  advertised  to  be  sold  that  day  by  the 
plaintiff,  designated  as  lot  No.  97  and  part  of  lot  No.  73,  also  the 
land  south  of  the  county  road  in  said  Newbury,  and  warned  all 
intending  purchasers  of  said  lands,  to  give  due  heed  to  said 
notice,  and  govern  themselves  accordingly,  as  he  should  maintain 
and  defend  said  title  against  all  strangers  thereto.  The  defend- 
ant testified  that  he  read  said  notice  aloud  at  the  auction,  in  presence 
of  the  plaintiff  and  his  auctioneer,  and  others,  and  then  told  the 
plaintiff  that  he  had  levied  an  execution  in  his  favor  against 
Holt,  on  the  land  in  question,  but  should  deed  it  back  to  Holt 
when  Holt  paid  him. 

The  defendant  also  introduced  evidence  tending  to  show,  that 
sometime  in  the  latter  pai*t  of  1866,  he  took  possession  of  lot  73, 
claiming  to  own  the  same,  and  from  year  to  year  since,  had  ex- 
tended his  clearing  on  said  lot,  cut  fence-poles,  made  maple  sugar, 
and  cut  and  took  away  wood  therefrom,  and  that  he  had  improved 
and  pastured  the  land  so  cleared  on  said  lot,  being  about  four  or 
five  acres,  from  the  year  1866  up  to  the  present  time ;  that  at  some 
time  about  the  year  1866,  or  before,  he  built  a  hedge  or  brush 
fence  on  said  lot,  enclosing  about  twelve  or  fifteen  acres  of  the 
south-west  corner  thereof,  and  including  the  clearing  above  re- 
ferred to  ;  all  of  which  acts  of  the  defendant  were  denied  by  the 
plaintiff 's  counsel.  It  appeared  that  all  the  acts  of  the  defendant 
upon  said  lot  since  1861,  were  upon  and  within  the  twelve  or  fifteen 
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acres  enclosed  by  the  hedge-fence  as  aforesaid,  except  a  part  of 
the  trees  cut  by  the  defendant  as  alleged  in  the  declaration. 

The  defendant  also  offered  in  evidence  for  the  purpose  of  show- 
ing color  of  title  of  said  lot  in  himself,  a  certified  copy  of  an 
execution  in  his  favor  against  Thomas  B.  Holt,  dat6d  November 
15, 1865,  with  the  ofiBcer's  return  thereon,  showing  the  levy  thereof 
upon  the  undivided  lands  belonging  to  the  original  rights  of  Eph- 
raira  Bailey,  Ephraim  Noyes,  Jeremiah  Allen,  John  Beard,  Joshua 
Copp,  Abner  Sawyer,  Moses  Little,  Daniel  Appleton,  William 
Temple,  and  William  Hay  ward,  thirty-four  acres  each,  and  a  set- 
off of  438  undivided  850ths  thereof,  in  satisfaction  of  said  execu- 
tion ;  to  the  admission  of  which  the  plaintiff  objected,  because  it 
did  not  purport  to  levy  upon  lot  No.  73,  and  for  other  objections 
apparent  on  the  face  thereof.  Objections  overruled,  pro  forma^ 
and  the  same  admitted  ;  to  which  plaintiff  excepted.  The  defend- 
ant also  offered  in  evidence  a  copy  of  an  execution  in  his  favor 
against  said  Holt„  dated  November  26,  1866,  with  the  officer's 
return  thereon,  showing  a  set-off  of  the  remaining  417  undivided 
850ths  of  the  lands  last  above  mentioned ;  to  the  admission  of 
which  the  plaintiff  objected,  because  the  levy  and  set-off  did  not 
purport  to  extend  to  lot  No.  73,  and  for  other  defects  and  objec- 
tions apparent  upon  the  face  thereof.  The  court  overruled  said 
objections,  pro  forma^  and  admitted  the  same.  The  defendant 
testified  that  he  claimed  the  loeug  in  quo  in  his  own  right,  after  his 
levies,  and  from  about  the  end  of  1866. 

It  was  not  claimed  that  the  defendant  had  been  in  possession  of 
the  locus  in  quo  fif'tcon  years.  It  apeared  that  on  the  28th  of 
November,  1865,  the  defendant  surveyed  the  locus  in  qvx)^  and 
other  lands  in  said  Newbury,  for  the  said  Holt,  and  that  said  sur- 
vey was  recorded  in  the  town  clerk's  office  the  25th  of  March,  1867. 

The  counsel  on  both  sides  stated  that  there  were  various  ques^ 
tions  of  law  they  wished  to  raise;  and  the  plaintiff's  counsel 
stated  that  he  wished  to  go  to  the  jury  on  various  questions,  and 
had  requests  to  make  to  the  court ;  but  the  court  informed  counsel, 
th^  for  the  purpose  of  having  all  the  questions  decided  by  the 
supreme  court,  the  court  would  y\\\k\  pro  forma^  that  the  plaintiff 
could  not  recover,  and  leave  the  plaintiff  to  except,  with  liberty 
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to  raise  any  question  in  the  supreme  court  that  could  be  raised  on 
the  evidence  in  the  county  court,  and  that  if  there  was  any  ques- 
tion on  which  the  plaintiff  had  a  right  to  go  to  the  jury,  he  would 
have  the  benefit  of  it  in  the  supreme  court  as  a  ground  of  a  re- 
versal of  the*  judgment ;  and  with  that  view,  the  court,  froforma^ 
directed  a  verdict  for  the  defendant.  The  plaintiff  excepted  to 
the  said  several  rulings  and  decisions  of  the  court. 

Leslie  ^  Mogers^  for  the  plaintiff. 

I.  As  to  the  plaintiflF's  title  to  the  locus  in  quo.  The  plaintiff 
proved  that  Jacob  Bailey  and  twenty-four  others,  were  the  orig- 
inal grantees  of  the  town  of  Newbury,  by  letters-patent  from  the 
governor  of  New  York,  dated  19th  March,  1772.  The  plaintiff 
then  showed  an  unbroken  chain  of  title  to  the  lot  in  question, 
from  said  Bailey  down  through  various  persons  to  himself,  and 
proved  that  prior  to  the  executing  of  the  first  deed  by  said  Bai- 
ley (October  17,  1789),  the  lot  in  question  had  been  surveyed 
and  lotted  out  as  .hundred-acre  lot  No.  73,  and  that  said  lot  was 
by  said  Bailey  deeded  and  conveyed  by  that  description.  It  did 
not  appear  that  lot  73  was  ever  drawn  to  the  right  of  any  person 
other  than  said  Bailey,  or  that  any  other  proprietor,  or  any  per- 
son claiming  under  any  other  proprietor,  ever  claimed  to  own 
said  lot,  except  said  Bailey  and  his  grantees.  The  exceptions 
add,  "  Unless  there  is  something  in  the  testimony  referred  to  that 
has  that  tendency,  which  relates  mainly  or  entirely  to  a  claim  to 
undivided  land.''  We  insist  and  claim  that  there  was  no  testi- 
mony given  in  the  case,  which  shows  that  said  lot  remained  as 
niidiv'uhd  lands ;  but  the  case  shows  by  the  testimony  referred 
to,  thnt  the  undivided  lands  referred  to  were  thirty-four-acre 
riglits,  or  lots,  and  that  the  land  in  question  was  a  hundred-acre 
lot,  and  had  been  divided  and  lotted.  Nor  was  it  shown,  or  any 
testimony  given  to  show,  that  any  part  of  said  undivided  lands — 
thirty-four-ac:  e  rights — was  ever  located  on  hundred-acre  lots, 
and  especially  on  the  lot  in  question,  by  the  proprietors  of  said 
town,  or  any  other  person  having  authority  to  do  so.  And  if'the 
defendant  claims  title  upon  the  ground  that  this  lot  is  undivided 
land,  he  must  show  it,  and  the  burden  of  proof  is  on  him,  the 
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plaintiff  having  proved  it  to  have  been  surveyed,  lotted,  and  num* 
bered  as  a  hundred-acre  lot,  before  1789  ;  and  this  is  strong  evi- 
dence tending  to  show  that  the  lot  was  not,  and  is  not,  undivided 
land.  The  fact  also  that  said  Bailey,  a  grantee  of  said  town,  as 
early  as  1789,  deeded  the  lot  by  its  number,  and  as  a  hundred- 
acre  lot,  by  deed  of  warranty,  and  no  other  proprietor,  or  person 
claiming  under  such  proprietor  or  any  proprietary  right,  ever 
claimed  said  lot,  or  title  to  it,  or  found  any  fault  that  said  Bailey 
had  deeded  it,  is  strong  evidence  that  said  Bailey  had  the  proper 
title  to,  and  owned,  said  land.  No  one  has  ever  questioned  said 
Bailey's  right  to  said  land,  or  his  right  to  deed  it,  till  this  suit. 
It  should  be  presumed  from  these  facts,  and  lapse  of  time,  that 
Bailey  had  a  deed  and  title.  2  N.  H.  31.  If  this  is  a  question 
of  fact,  we  have  a  right  to  raise  it  in  this  court,  as  the  case  is 
made  up.  The  plaintiff  has  a  right  to  recover,  even  if  Jacob 
Bailey  had  only  an  interest  as  a  grantee  of  the  town,  as  the  de- 
fendant and  Holt  are  strangers  to  the  title.  2  Yt.  318.  We  sup- 
pose it  to  be  settled,  that  one  tenant  in  common  can  maintain 
ejectment  or  trespass  against  a  stranger,  and  recover  for  himself 
and  co-tenants  to  the  full  extent  of  the  injury.  The  takiog  actual 
prior  possession  by  Little  and  the  plaintiff,  as  appears  by  the  case 
they  did,  under  their  deeds,  gives  them  possession  of  the  whole 
lot,  and  gives  the  plaintiff  a  right  to  recover  against  the  defend- 
ant, as  he  shows  no  title  in  himself  or  Holt;  they  are  strangers 
and  trespassers,  Saioyer  v.  Newland^  9  Vt.  383;  McQrady  v. 
MIUt  et  al.  14  Vt.  128  ;  Cutting  v.  Cox,  19  Vt.  617  ;  Hughes  v. 
Graves,  39  Vt.  359. 

II.  As  to  the  possession  of  the  plaintiff,  and  those  under  whom 
he  claims  title.  Title  by  deed,  or  grant,  gives  constructive  pos- 
session, especially  to  wild  lands.  Josiah  Little  and  those  claim- 
ing under  him,  have  always,  since  he  took  his  deeds  in  1796  of 
the  land  in  question,  to  the  present  time,  paid  the  taxes  on  this  lot, 
which  shows  a  claim  to  own  it  under  their  deeds.  And  as  early 
as  1829,  said  Little,  claiming  said  lot  by  his  deed^,  sold  and 
deeded  fifty  acres  off  of  the  east  end  of  it  to  one  Bennett,  and 
immediately  entered  on  it  and  surveyed  off  said  fifty  acres,  which 
was  soon  cleared  up,  and  has  been  used  for  farming  purposes  ever 
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since.    This,  we  claim,  was  a  taking  possession  of  the  whole  lot 
under  his  deeds,  and  enures  to  the  plaintiff's  benefit. 

The  case  also  shows  that  the  plaintiff  took  actual  prior  posses- 
sion of  the  land  in  question,  under  his  deeds  and  bequests,  for 
himself  and  those  under  whom  he  claims,  and  that  the  defendant 
acted  for  him,  and  took  charge  and  care  of  it  as  his  agent,  fully 
and  completely  recognizing  the  plaintiff's  right  and  title  to  it. 

III.  The  defendant  and  Holt  are  strangers  to  the  title.  Nei- 
ther of  them  shows  or  has  any  title,  valid  or  otherwise.  Neither 
of  the  deeds  <ior  executions  and  levies,  conveys,  or  in  any  manner 
describes  or  refers  to,  the  land  in  dispute,  and  they  are  wholly  insuf- 
ficient for  any  such  purpose.  The  defendant  did  not  offer  them  in 
evidence  for  that  purpose,  but  only  to  show  color  of  title.  There 
was  no  evidence  to  prove  that  Holt  himself  ever  claimed  to  own 
the  land. 

lY.  As  to  the  defendant's  color  of  title  ;  none  of  the  deeds  of- 
fered 1>j  che  defendant  for  this  pui*pose,  were  admissible,  because 
none  of  them  pretend  or  purport  to  cover,  convey,  or  in  any  way 
refer  to,  the  land  in  question.  Nor  were  either  of  the  executions 
admissible  for  the  purpose  of  showing  color  of  title. 

We  insist  that  in  order  to  make  a  paper  give  color  of  title^  and 
be  admissible  for  that  purpose,  it  must  contain  some  description 
of,  and  reference  to,  the  land  to  which  claim  is  made  by  virtue  of 
such  color  of  title.     Hodges  v.  Eddy^  38  Vt.  327. 

The  notice  of  March  20,  1867,  admitted  for  the  purpose  of 
showing  color  of  title,  was  not  admissible  for  that  purpose,  or  any 
other  purpose. 

A  survey  of  land  which  has  been  recorded^  is  only  evidence  of 
a  claim  of  title,  but  not  an  act  of  possession,  nor  evidence  of 
title.     Kidder  v.  E!eimedy^  43  Vt.  717  ;   Oatman  v.  Fowler^  lb. 

462. 

Y.  The  defendant  claims  that  he  has  disseised  the  plaintiff. 
We  admit  that  it  has  been  decided  in  this  state,  that  in  the  action 
of  trespass,  the  defendant  must  be  in  actual  or  constructive  posses- 
sion of  the  land  at  the  time  of  the  committing  of  the  trespasses  com- 
plained of,  and  bringing  suit.  In  other  words,  if  plaintiff  has 
been  actually  disseised,  he  cannot  recover  in  trespass  for  any  act 
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except  the  first  entry  or  ouster,  unless  he  re-enters  before  action 
brought ;  and  then  he  can  recover  for  all  the  acts,  for  the  law 
supposes  him  to  have  been  in  possession  all  the  while.  Cutting  y. 
Cox^  supra  ;  and  such  was  the  opinion  of  the  majority  of 
judges  in  Stevens  v.  Hollister,  18  Vt.  294.  But  we  insist  that  it 
is  not  every  act,  or  series  of  acts,  of  trespass,  that  will  amount 
to  an  ouster  and  disseisin — much  depends  upon  the  character  of 
the  acts. 

We  have  already  seen  that  defendant  and  Holt  had  no  title  or 
color  of  title^  but  were  strangers  to  the  title,  and  that  plaintiff 
had  the  title,  and  was  the  owner ^  and  had  taken  actual  prior  pos- 
session. There  is  no  disseisin  in  this  case.  Hapgood  v.  Burt, 
4  Vt  165 ;  Prop,  of  Kennebec  v.  Call,  1  Mass.  483 ;  Lund  v. 
Parker,  8  N.  H.  49 ;  Hale  v.  O-lidden,  10  N.  H.  397. 

YI.  We  claim  that  the  plaintiff  in  any  event  has  the  right  to 
recover  for  what  the  defendant  cut  outside  of  the  brush-fence  ; 
that  no  ouster  can  be  claimed,  except  so  far  as  the  defendant  has 
actually  occupied.  His  acts  are  to  be  construed  strictly.  When 
a  man  enters  on  the  land  of  another  without  any  title,  or  pretence 
of  title,  he  is  entitled  to  no  presumption  in  his  favor ;  and  more 
especially  cannot  an  ouster  be  presumed,  when  the  owner  of  land 
had  no  knowledge  of  the  pretended  ouster.  Hapgood  v.  Burt, 
Lund  V.  Parker^  Hale  v.  Glidden,  supra.  Little  and  the  plain- 
tiff having  actual  prior  possession  under  deeds  covering  the  lot, 
which  gives  them  constructive  possession  to  the  whole  lot,  the  de- 
fendant cannot  claim  by  a  subsequent  conflicting  constructive  pos- 
session beyond  his  actual  adverse  possession.  Riley  v.  Jameson, 
8  N.  H.  23  ;  O-owell  v.  Beebe,  10  Vt,  33  ;  Ralph  v.  Burley,  11 
Vt.  521 ;  Hodges  v.  Eddy,  supra, 

VII.  The  plaintiff  had  the  right  to  go  to  the  jury  upon  vari- 
ous questions  of  fact  which  the  testimony  tended  to  prove,  viz : 
whether  the  lot  was  undivided  lands  ;  where  the  undivided  lands 
lie  and  are  situated  ;  also,  upon  the  question  of  Jacob  Bailey's 
right  and  title  ;  and  in  this  connection,  as  to  whether  title  in  him 
should  not,  under  the  circumstances  and  from  lapse  of  time,  be 
presumed,  as  was  distinctly  claimed  by  counsel  on  trial ;  also, 
whether  or  not  the  land  was  drawn  to  the  right  of  Jacob  Bailey ; 
97 
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and  as  to  the  question  of  ouster,  and  the  extent  of  it ;  and  as  to 
whether  the  notice  of  the  20th  of  Mai'ch  was  given  by  Holt's  di- 
rection ;  whether  it  was  read  in  the  plaintiffs  hearing,  <&c. ;  and 
whether  the  defendant  ever  was  Holt's  agent,  and  if  so,  to  what 
extent. 

Orin  Gawhell,  Jr,^  and  (7.  TF.  Olarke^  for  the  defendant. 

In  regard  to  the  questions  raised  on  the  bill  of  exceptions,  we 
say  that  the  plaintiff  cannot  maintain  his  action  of  trespass.  We 
claim  that  at  the  time  when  the  plaintiff's  suit  was  commenced,  and 
the  injury  complained  of  was  committed,  the  plaintiff  was  not  in 
possession  of  the  locu%  in  quo.  The  gist  of  the  action  of  trespass 
quare  clau%um  fregit^  is  the  injury  to  the  possession  ;  and  unless 
the  plaintiff,  at  the  time  the  injury  was  committed,  was  in  the  ac- 
tual possession  of  the  premises,  the  action  cannot  be  maintained. 
Campbell  v.  Arnold,  1  Johns.  511 ;  Stwyveaant  v.  TompkiriB  et  ai. 
9  Johns.  61 ;  Wheeler  v.  Hotchkiss,  10  Conn.  225  ;  Toby  v.  Reed, 
9  Conn.  216  ;  Bakerajield  CongH  Society  v.  Baker  ^  Potter^  15  Vt. 
119 ;  Ripley  v.  Yule  et  ah  16  Vt.  257  ;  1  Chit.  PI.  175.  The 
portion  of  lot  No.  73  upon  which  the  trespass  is  claimed  to  have 
been  committed,  was  wild  and  unimproved  land,  and  the  plaintiff 
had  never  occupied  it,  nor  done  any  act  of  possession  upon  it,  un- 
less the  paying  of  taxes,  &c.,  can  be  so  claimed.  On  the  other 
hand,  the  defendant  had  for  several  years  been  in  possession  of 
this  lot ;  had  cut  timber,  made  sugar,  peeled  bark,  cleared  a  few 
acres,  and  enclosed  his  clearing  with  a  fence.  Not  only  was  the 
defendant  thus  in  possession  at  the  time  of  the  committing  of  the  al- 
leged trespasses,  but  he  claimed  to  hold  the  premises  in  question 
by  virtue  of  a  title  either  in  himself  or  his  principal.  The  pos- 
session of  the  defendant  was  open  and  notorious,  and  must  have 
been  known  to  the  plaintiff  long  before  the  injury  complained  of. 
The  defendant  was  not  only  in  possession  adversely  to  the  plaintiff 
at  the  time  of  the  committing  the  alleged  trespasses,  but  during  all 
the  time  of  his  possession,  he  oV  his  principal  held  and  claimed 
title  in  and  to  lot  No.  73. 

The  deeds  and  executions  introduced  by  the  defendant,  however 
defective  and  powerless  in  themselves  to  convey  to  Holt  or  Pat- 
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terson  a  valid  title  to  the  locus  in  quo  as  against  the  plaintiff,  are 
still  sufficient  to  give  to  the  defendant  or  his  principal,  a  color  of 
title,  which,  coupled  with  an  adverse  possession  by  the  defendant 
or  his  principal,  will  prevent  the  plaintiff  from  sustaining  an  action 
of  trespass  against  the  defendant. 

The  possession  will  be  adverse,  if  had  and  continued  under  the 
claim  and  color  of  title,  however  groundless  the  supposed  title 
proves  to  be.  2  Washb.  Real.  Prop.  o07,  et  seq, ;  Grant  v. 
Fowler,  39  N.  H.  101  ;  Farrar  v.  Fessenden,  lb.  2G8. 

Color  of  title  means  a  deed  or  survey  of  the  laud,  placed  upon 
the  public  records  of  land  title,  whereby  notice  is  given  to  the 
true  owner,  that  the  occupant  claims  title.     Hodges  v  Eddy^  supra. 

We  claim  that,  from  all  that  appears  in  the  case,  lot  No.  78  is 
a  pt>rtion  of  the  undivided  lands  in  the  town  of  Newbury,  and 
that  the  deed  to  Holt,  and  the  defendant's  executions  against 
Holt,  describing  the  land  convoyed  as  undivided  lands,  are  suffi- 
ciently exact  in  their  description,  so  that  the  court  should  hold 
that  they  will  establish  a  color  of  title.  The  fact  that  the  defend- 
ant, in  1856,  looked  after  the  plaintiff's  interest  in  this  lot,  and 
even  made  a  survey  of  the  same,  or  any  part  of  it,  cannot  be  of 
avail  to  the  plaintiff  in  this  action,  for  it  is  not  claimed  that  any 
of  these  acts  of  defendant  were  done  after  the  defendant  entered 
into  possession  of  lot  78  for  Holt  in  1861. 

A  tax  deed  which  is  voiH  by  reason  of  fatal  defects  in  the  pro- 
ceedings of  the  collector,  being  upon  record,  gives  character  to 
such  acts  as  those  claiming  under  such  deed  may  do  upon  the 
land.  Wing,  admr.  v.  ffall  ^  Darling,  44  Vt.  118.  The  plain- 
tiff stands  upon  his  naked  title  of  record,  while  the  defendant  is 
in  actual  possession  under  title  which,  though  it  may  be  defective, 
is  still  sufficient  to  give  character  to  his  acts  while  claiming  under 
that  title.  The  plaintiff,  relying  alone  upon  his  naked  title,  must 
show  a  perfect  chain  of  title,  in  order  to  maintain  any  action  of 
any  kind  against  one  in  possession.  The  deed  from  Stephen  Hig- 
ginson  to  Josiah  Little,  is  by  John  Lowell,  Jr.,  attorney  for  said 
Higginson.  The  power  of  attorney  from  Higginson  to  Lowell,  in 
no  way  appears  in  the  case  ;  nor  does  it  appear  to  have  ever  been 
recorded  in  the  town  clerk's  office  in  Newbury.     No  deed  or  other 
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conveyance  of  any  lands,  or  of  any  estate  or  interest  therein, 
made  by  virtue  of  a  power  of  attorney,  shall  be  of  any  effect,  or 
admissible  in  evidence,  unless  such  power  of  attorney  shall  have 
been  signed,  sealed,  attested,  and  acknowledged,  and  recorded  in 
the  oflSce  where  such  deed  shall  be  required  to  be  recorded.  Gen. 
Sts.  ch.  65,  §  24.  The  power  must  accompany  the  grant  upon  the 
records,  in  order  to  connect  the  grant  with  the  grantor ;  and  with- 
out this,  the  grantee  is  invested  with  no  title  or  authority  over  the 
land.  Oatman  et  al.  v.  Fowler^  48  Yt.  462.  This  defect  has  in 
no  way  been  cured  by  the  plaintiff  or  his  grantors,  for  they  have 
never  at  any  time  been  in  possession.  This  deed,  it  is  true,  is  not 
the  only  one  given  to  Josiah  Little.  It  appears  in  the  first  place, 
that  Jacob  Bailey  gave  a  mortgage  deed  to  Henry  Higginson,  and 
afterwards  quit-claimed  his  equity  of  redemption  to  John  Lowell, 
Jr.,  one  of  the  heirs  of  Henry  Higginson ;  but  it  seems  to  us  that 
for  all  this,  the  deed  of  the  interest  of  Henry  Higginson,  by  vir- 
tue of  this  mortgage  deed,  is  necessary  to  complete  the  plaintiff's 
chain  of  title. 

No  grant  from  the  other  proprietors  to  Jacob  Bailey  can  be 
presumed  from  lapse  of  time.     State  v.  Trask^  6  Yt.  355. 

Lot  No.  73  never  appears  to  have  been  drawn  to  the  right  of 
any  one  of  the  original  proprietors,  or  of  any  one  else ;  but  has 
remained  a  part  of  the  undivided  lands  in  the  town  of  Newbury. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  does  not  seem  needful,  in  view  of  the  manner 
in  which  the  case  was  disposed  of  in  the  county  court,  to  elabo- 
rate the  propositions  of  law  upon  which  our  conclusions  are  based. 
From  what  is  presented  to  us,  it  seems  plain  that  the  lot  in  ques- 
tion was,  in  fact,  divided  and  allotted  in  the  original  division  and 
allotment  of  the  town ;  and  so,  in  no  sense,  does  it  come  within 
the  designation  of  undivided  lands.  The  evidence  tended  to 
show,  and  it  was  sufficient  to  warrant  the  jury  in  finding  conclu- 
sively, that  it  was  allotted  to  the  right  of  Jacob  Bail§y,  one  of  the 
original  proprietors.  Unless  this  is  conceded  by  the  defendant, 
the  matter  should  be  submitted  to  the  jury,  under  instructions 
conformable  to  what  is  above  indicated.     A  perfect  chain  of  pa- 
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per  title  was  shown  from  Jacob  Bailey  to  the  plaintiff.  The  mort- 
gage to  Higginson  does  not  interrupt  the  continuity  of  the  chain. 
The  evidence  is  sufficient  to  show  that  the  mortgage  interest  had 
been  in  fact  extinguished.  As  the  title  of  Jacob  Bailey,  subject 
to  the  mortgage,  was  conveyed  by  him  to  Lowell,  who,  and  his 
heirs,  have  ever  since  hold  the  title,  it  would  be  presumed,  after 
such  a  lapse  of  time,  and  no  claim  under  the  mortgage  having 
been  set  up,  that  the  mortgage  claim  had  been  satisfied,  and  the 
right  extinguished,  or  that  the  mortgage  had  become  ineffectual 
by  bar,  in  analogy  to  the  statute  of  limitations.  4  Kent  Com. 
189.  The  assignment  of  it  to  Little  by  the  administrator  of  the 
mortgagee,  by  said  Lowell  as  attorney,  though  his  power  of  attor- 
ney is  not  shown,  nor  was  recorded,  tends,  as  evidence,  to  favor 
the  presumption  of  satisfaction  resulting  from  lapse  of  time,  in 
connection  with  the  fact  that  no  claim  has  ever  been  set  up  under 
it.  No  color  of  title  was  shown  by  the  defendant.  The  deeds 
and  levies  of  execution  introduced  by  him,  do  not  name  nor  pro- 
fess to  cover  the  lot  in  question.  The  record  of  them,  therefore, 
did  not  tend  to  indicate  any  title  or  claim  to  said  lot.  The  levy 
made  by  the  defendant  did  not,  in  fact,  embrace  lot  No.  73,  and 
so  not  only  does  it  not  constitute  color^  but  does  not,  as  an  act  of 
the  defendant,  tend  to  show  claim  of  title  by  him. 

Nothing  is  shown  tending  to  give  Holt  title,  or  color  of  title,  to 
the  lot.  The  survey  made  by  the  defendant  in  November,  1865, 
and  recorded  January  15,  1867,  if  done  by  the  procurement  or 
authorization  of  Holt,  would  not,  of  itself,  constitute  color  of  title ; 
but  might  be  evidence  tending  to  show  that  he  was  claiming  title. 
If  Holt  was  doing,  or  was  procuring  acts  to  be  done  on  the  lot  at 
the  time  of  and  after  said  survey,  the  fact  of  said  survey  and 
record,  if  made  by  his  procurement,  would  be  proper  for  consid- 
eration in  a  suit  against  him,  as  bearing  on  the  character  of  his 
acts  on  the.  lot,  whether  they  were  trespasses  or  were  acts  of  pos- 
session. If  Holt  did  not  authorize  said  survey  and  record,  then 
they  would  go  for  nothing.  If  he  did  not  authorize  the  acts  done 
by  the  defendant  on  the  lot,  then  they  would  go  for  nothing,  as 
touching  any  right  of  himself  in  reference  to  the  lot.  If  he  did 
authorize  the  survey  and  the  recording  of  it,  and  the  acts  of  the 
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defeDdant,  they  are  of  no  avail  to  the  defendant  in  this  suit,  be- 
cause the  defendant  does  not  get  any  color  of  title,  or  stand  on 
any  rights  in  this  lot  derived  from  Holt. 

The  case  standing,  then,  without  any  color  of  title  in  Holt,  and 
with  evidence  tending  only  to  show  that  Holt,  through  the  agency 
of  the  defendant,  was  making  claim  of  ownership,  and  the  defend- 
ant himself  showing  that  he  was  acting  as  Holt's  agent  as  to  lot 
No.  73,  down  to  March  20, 1867,  and  with  no  evidence  tending  to 
show  color  of  title  at  all  at  any  time  in  himself,  or  that  he  was 
claiming  title  to  said  lot  in  his  own  right  till  after  said  notice 
of  March  20, 1867,  it  v^ould  seem  that  the  character  of  the  acts  of 
the  defendant  on  the  land,  must  depend  on  what  he  did  and  claimed 
in  his  own  right  after  his  professed  agency  for  Holt  had  ceased. 
And,  on  the  question  whether  he  was  claiming  title  and  right  while 
doing  said  acts,  his  offeriilg  to  buy  the  plaintiff's  interest,  would 
be  for  the  consideration  of  the  jury,  under  proper  instructions. 
He  is  defending  this  action  of  trespass,  not  only  on  the  ground 
that  the  plaintiff  has  not  title,  but  also,  and  equally,  on  the  ground 
that,  if  he  has  such  title,  the  defendant  was  in  possession  at  the 
time  this  stiit  was  brought,  as  disseigor  of  the  plaintiff.  What  had 
been  done  while  the  defendant  was  acting  as  the  agent  of  Holt, 
in  the  nature  of  a  disseuin,  would  render  Holt,  and  not  the  de- 
fendant, the  disseisor.  The  possession  and  claim,  whatever  they 
may  have  been,  were  the  possession  and  claim  of  Holt,  and  not 
of  the  defendant.  Any  possession  and  claim  of  which  the  defend- 
ant is  entitled  to  avail  himself  in  defence  of  this  suit,  can  only 
be  what  he  shall  prove  to  have  been  made  by  himself,  in  his  own 
name  and  right,  after  he  ceased'  to  be  acting  in  the  name,  and 
as  the  professed  agent,  of  Holt.  The  legal  consequences  of  acts 
done  under  claim  of  right,  on  the  one  hand,  or  not  under  such 
claim,  on  the  other,  are  stifficiently  indicated  by  numerous  cases, 
of  which  it  suffices  to  refer  to  Doolittle  v.  lAnsley^  2  Aik.  155, 
and  the  comments  of  Judge  Peck  on  that  case,  in  Kidder  v.  Ken- 
nedy et  als.  43  Vt.  729,  and  to  the  case  of  Hapgood  v.  Burt,  4 
Vt.  155,  in  which  the  case  of  Props,  of  Kennebec  v.  Springer,  is 
cited,  and  the  language  of  Gh.  J.  Parsons,  in  delivering  the 
opinion,  is  quoted. 
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Upon  the  evidence,  the  plaintiff  would  be  entitled  to  recover 
in  this  action,  for  the  original  entry  by  the  defendant,  and  for  all 
cuttings  of  trees  by  him  outside  of  the  alleged  enclosure ;  and, 
unless  the  jury  should  find  that  the  defendant  had  disseised  the 
plaintiff,  and  was  in  possession  as  disseisor  at  the  time  this  suit 
was  brought,  of  the  part  of  the  lot  within  said  pretended  enclos- 
ure, the  plaintiff  would  be  entitled  to  recover  for  all  trespasses 
by  the  defendant,  covered  by  the  declaration. 

As  Jacob  Bailey  was  one  of  the  original  proprietors,  if  lot  No. 
73  was  not  allotted  to  him  as  such  proprietor,  in  severalty,  he  was 
holding  as  tenant  in  common,  and  the  plaintiff,  standing  in  his 
right,  may  recover  for  trespasses  committed  by  a  stranger.  No 
opinion  is  expressed  on  the  point  made  as  to  the  sale  and  convey- 
ance  to  Bennett  of  the  east  half  of  the  lot,  and  the  possession 

a 

thereof  by  him  and  his  assigns. 

Judgment  reversed,  and  cause  remanded. 


Almon  Underhill  v.  The  Town  op  Washington. 

Highway.     Notice  of  Injury  Thereon.      Waiver  of  Notice  by 

Selectmen. 


The  written  notioe  of  injury  on  a  highway  wholly  omitted  to  state  the  plaoe  where  the 
injury  was  reoelred;  bat  the  oonrt  allowed  the  plaintiff  to  show  by  parol,  that  when 
he  delivered  said  notioe  to  one  of  the  seleotmen  of  the  town,  he  told  him  the  plaoe 
where  he  reoeiyed  the  Injury  ;  and  also  to  show,  that  after  the  thirty  days  had  expired, 
the  seleotmen  met  the  plaintiff  by  appointment,  and  attempted  to  settle  with  him  for 
the  Injary ;  and  oharged  the  Jury,  If  they  found  the  facts  in  aooordanoe  with  snoh  tes- 
timony, that  the  notioe  would  be  thereby  rendered  sufflolent.    ffeM,  error. 

HsM,  also,  that  such  attempted  settlement  on  the  part  of  the  seleotmen,  was  not  a  walyer 
of  the  written  notioe  required  by  statute,  even  though  the  seleotmen  had  authority  to 
make  such  waiver. 

Case  for  injury  to  the  plaintiff's  perison  and  carriage,  occa- 
sioned by  reason  of  the  insufficiency  and  want  of  repair  of  a 
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certain  bridge  on  a  highway  in  the  town  of  Washington.  Plea, 
the  general  issue,  and  trial  by  jury,  June  term,  1873,  Peck,  J., 
presiding. 

It  was  conceded  that  said  town  was  bound  to  maintain  and  keep 
said  highway  and  bridge  in  good  and  sufficient  repair,  and  was 
proved  that  said  bridge,  at  the  time  of  the  alleged  injury,  was  in- 
sufficient and  out  of  repair,  and  that  it  had  been  so  from  some 
time  in  the  spring  of  1871,  to  the  knowledge  of  the  then  highway 
surveyor  of  the  highway  district  in  which  it  was  located,  so  that, 
on  this  point,  there  was  no  controversy  before  the  jury  after  the 
evidence  was  in.  The  evidence  on  the  part  of  the  plainti£f  tended 
to  show,  that  the  plaintiff  sustained  an  injury  to  his  person  and 
carriage,  by  reason  of  the  insufficiency  and  want  of  repair  of  said 
bridge,  while  driving  over  the  same  with  a  horse  and  wagon,  on 
the  11th  of  August,  1871.  The  only  question  reserved  was,  as 
to  the  efficiency  of  the  notice  to  the  selectmen,  of  the  injury. 
There  >\  as  no  question  but  that  the  notice  was  given  within  the 
time  required  by  the  statute ;  but  its  legal  sufficiency  was  ques- 
tioned by  the  defendant's  counsel.  The  plaintiff,  to  prove  notice 
to  the  town  of  the  injury,  and  that  he  claimed  damage  of  the  town 
therefor,  introduced  a  written  notice  signed  by  him,  dated  Septem- 
ber 4,  1871,  which  was  produced  on  trial  by  the  defendant,  and 
was  directed  to  the  selectmen  of  Washingtbn,  notifying  them 
that  '^  the  undersigned,  on  the  11th  day  of  August  last,  sustained 
damage  to  himself  and  his  wagon,  in  consequence  of  the  insuffi- 
ciency of  a  highway  and  bridge  in  said  town,  and  that  he  claims 
damage  and  satisfaction  against  said  town  on  account  thereof." 
The  following  was  indorsed  upon  said  notice  :  '^  This  paper  was 
delivered  to  me  by  Almon  Underbill,  on  the  4th  day  of  Septem- 
ber, A.  D.  1871,  in  the  house  of  Dr.  N.  W.  Braley,  in  Chelsea, 
Vermont.  B.  W.  Bartholomew." 

The  plaintiff  testified  in  substance,  among  other  things,  that  he 
came  to  Chelsea  the  day  of  the  date  of  said  notice,  and  there 
procured  the  notice  written  by  a  lawyer ;  that  he  signed  it,  and 
went  immediately  from  the  office  of  the  lawyer  who  wrote  it,  to 
Dr.  Braley's  house  in  Chelsea  village,  where  Mr.  Bartholomew 
was  then  stopping,  and  handed  him  the  notice ;  that  Barthol- 
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omev  took  it  and  read  it  aloud,  and  then  asked  him  where  he  got 
hurt,  and  he  told  him  he  got  hurt  in  the  £lder  Emery  bridge ; 
that  Bartholomew  asked  him  if  Mr.  Campbell,  the  highway  sur- 
veyor, had  not  fixed  the  bridge  yet,  and  that  he  told  him  they 
were  fixing  it, — building  it  over,  that  day  when  he  came  down 
(referring  to  the  day  of  this  conversation.)  He  further  testified, 
that  the  bridge  alway*)  went  by  the  name  of  the  Elder  Emery 
bridge  ;  that  Bartholomew  asked  him  how  much  he  claimed,  and 
he  told  him  he  had  not  recovered  from  the  injury,  and  that  he 
was  not  ready  to  settle  then  ;  that  Bartholomew  told  him  that 
when  he  got  round,  and  ready  to  settle,  he  did  not  want  him 
to  go  and  sue  the  town — to  come  to  him,  and  he  would  do  the 
thing  that  was  right. 

It  appeared  from  the  evidence  on  both  sides,  that  afterwards, 
by  appointment,  the  selectmen  and  the  plaintifi"  met  for  the  pur- 
pose of  seeing  if  they  could  settle  the  matter ;  that  the  selectmen 
asked  the  plaintiff  what  he  claimed,  and  the  plaintifi'  set  a  sum  he 
would  take,  which  the  selectmen  refused  to  give.  This  was  before 
the  suit  was  commenced,  but  not  till  thirty  days  after  the  injury. 

When  said  notice  was  offered  in  evidence,  the  defendant's  coun- 
sel objected  to  it,  on  the  ground  that  it  did  not  suflSciently  specify 
the  place  where  the  accident  happened  or  injury  occurred ;  but, 
on  the  plaintiff's  counsel  stating  that  they  should  show  by  parol 
evidence  that  Bartholomew  was  informed  by  the  plaintiff  at  the 
time  the  written  notice  was  delivered  to  him,  where  the  accident 
happened  and  the  injury  occurred,  the  court  decided  to  receive  the 
notice  and  the  parol  evidence  so  offered,  subject  to  the  question 
as  to  its  legal  effect ;  to  which  defendant  excepted,  and  seasona- 
bly objected  that  parol  evidence  was  not  admissible  to -supply  the 
defect  in  the  notice. 

The  court,  in  the  charge,  after  repeating  to  the  jury  the  statute 
on  the  subject,  told  them  that  the  written  notice  was  insuflScient 
for  want  of  specifying  the  place  suflSciently  where  the  accident 
or  injury  occurred,  and  that  it  was  not  such  a  compliance  with 
the  statute  as  to  entitle  the  plaintiff  to  recover:  but  that,  if  the 
jury  found  that  such  conversation  took  place  between  the  plaintiff 
and  Bartholomew  on  the  occasion  of  the  plaintiff 's  delivering  the 
98 
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written  notice,  as  the  plaintiff's  testimony  tended  to  show,  so  that 
Bartholomew  was  then  informed  and  understood  that  the  plaintiff 
claimed  that  the  injury  happened  at  the  bridge  in  question,  it 
amounted  to  such  notice,  together  with  the  writing,  or  waiver  of  the 
omission  in  the  writing  to  name  the  place,  as  to  make  the  notice 
good ;  but  unless  the  jury  should  so  find,  the  notice  was  insuffi- 
cient, and  the  plaintiff  could  not  recover.  Before  the  court 
charged  the  jury,  the  defendant's  counsel  seasonably  insisted  that 
the  written  notice  was  insufficient,  and  that  parol  evidence  was 
inadmissible  to  aid  it,  and  excepted  to  the  charge  above  stated  on 
that  point.  It  was  conceded  that  Bartholomew  was  one  of  the 
selectmen  of  Washington  at  the  time  the  notice  was  given,  and 
that  the  same  was  delivered  to  him  by  the  plaintiff  at  the  date  of 
it,  at  the  time  the  plaintiff  testified  it  was  delivered,  and  no  ques- 
tion was  made  by  the  defendant's  counsel  hefore  the  jury,  but 
that  the  testimony  of  the  plaintiff  as  to  the  conversation  between 
him  and  Bartholomew  at  the  time  he' delivered  said  notice,  was 
true,  although  there  was  no  admission  in  terms  that  it  was  so. 
Verdict  for  the  plaintiff. 

H.  A.  White  and  (7.  W.  Clarke^  for  the  defendant,  contended 
that  the  written  notice,  was  insufficient,  and  that  the  omission 
therein  could,  under  no  circumstances,  be  supplied  by  parol,  and 
that  there  could  be  no  waiver  of  the  omission,  for  want  of  authority 
in  the  selectmen  to  make  such  waiver, — and  cited  the  Laws  of 
1870,  p.  88 ;  Angel  v.  Pownal^  3  Vt.  461 ;  Turan  v.  Randolph^ 
6  Vt.  369 ;  Kent  v.  Lincoln^  32  Vt.  596  ;  Matthie  v.  Barton,  40 
Vt.  286. 

Wm.  ^  S.  B.  ffebard,  for  the  plaintiff,  contended  that  all  the 
purposes  of  the  statute  were  answered,  when  the  town  had  notice 
in  fact  of  the  place  of  injury,  in  connection  with  the  written  notice ; 
that  the  provisions  of  the  statute  were  for  the  benefit  of  towns,  to 
enable  them  seasonably  to  examine  the  place  of  injury,  before  the 
means  of  proof  had  disappeared, — and  cited  Barton  ^  wife  v. 
Montpelier,  30  Vt.  650  ;  and  further  contended,  that  by  attempting 
to  settle  with  the  plaintiff  after  the  thirty  days  expired,  the  select- 
men waived  the  written  notice  required  by  statute. 
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The  opinion  of  the  court  was  delivered  by 

Bedfield,  J.  The  only  question  reserved  in  this  case  is  as  to 
the  sufficiency  of  the  notice  to  the  selectmen  of  tbe  defendant 
town,  by  the  plaintifif,  of  his  injury  upon  the  highway  in  question. 
The  act  of  1870,  p.  88,  provides  that  "  no  action  shall  hereafter 
be  maintained  in  any  court  in  this  state,  <&c.,  unless  notice  shall 
first  have  been  given  in  writing^  to  one  or  more  of  the  selectmen 
of  the  town,  by  the  person  injured,  stating  the  time  when,  and 
the  place  where,  such  injury  was  received."  This  notice  was  in 
writing,  and  within  the  required  time,  but  omitted,  altogether,  any 
statement  of  the  place  where  the  injury  was  received.  The  court 
below  held,  and  we  think  very  properly,  that  the  written  notice 
was  insufficient,  and  not  a  compliance  with  the  statute.  But  the 
court,  against  the  defendant's  objection,  admitted  parol  evidence, 
to  prove  that  the  selectman,  at  the  time  the  written  notice  was 
delivered  to  him,  was  informed  by  the  plaintiff,  of  the  place  where 
the  injury  was  received,  and  that,  after  the  thirty  days  exf)ired, 
the  selectmen  of  the  defendant  town,  by  appointment,  met  the 
plaintiff,  and  negotiation  was  had  in  regard  to  a  settlement,  but 
none  was  effected. 

I.  It  is  claimed  by  the  plaintiff,  that  the  defect  in  the  written 
notice  was,  and  might  lawfully  be,  supplied  by  parol  evidence. 
The  statute  of  J855  did  not  require  the  notice  to  be  in  writing^ 
nor  to  specify  the  "  place  where"  the  injury  occurred.  Under  that 
statute,  the  fact  of  notice  was  often  in  dispute,  and  the  plaintiff 
was  sometimes  charged  with  **  changing  the  venue"  of  his  injury 
after  litigation  began.  The  act  of  1870  was  evidently  intended 
to  place  the  fact  of  notice  beyond  dispute,  and  to  require  the  time 
and  place  of  injury  to  be  made  specific. ' 

The  statute  is  mandatory  in  form,  and  declares  that  no  action 
(in  this  class  of  cases)  shall  hereafter  be  maintained  in  any  court 
in  this  state,  unless  this  preliminary  act  shall  be  done  within  the 
time  specified.  The  place  where  the  injury  occurred,  is  a  cardinal 
and  special  requirement  of  the  statute ;  and  if  this  requirement 
can  be  supplied  by  parol  evidence,  then  may  all,  and  the  statute 
be  annulled  and  utterly  disregarded.  We  think  parol  evidence 
not  admissible  to  supply  a  legal  requirement  of  the  written  notice. 
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II.  It  is  claimed  that  the  selectmen  haviDg  actual  notice  from 
the  plaintiff  of  the  place  wherQ  the  injury  occurred,  by  attempting 
to  negotiate  a  settlement,  waived  the  written  notice  required  by 
statute.  But  if  the  selectmen  had  authority  to  waive  a  statute 
provision  for  the  benefit  of  the  town,  and  thus  create  a  right  of 
action  against  the  town  which,  under  the  statute,  had  never  ac- 
crued, there  is  nothing  in  this  case  showing  any  declaration  or 
purpt)se  to  waive  the  requirement  of  the  statute.  Nor  is  it  claimed 
that  the  plaintiflF  was  deceived  or  misled  by  any  act  of  the  select- 
men. Whether  the  selectman  knew  that  a  written  notice  was  re- 
quired, or  whether  he  believed  or  disbelieved  the  suflficiency  of 
the  notice,  is  altogether  a  matter  of  conjecture.  He  was  not 
bound  to  advertise  the  insufficiency  of  the  notice,  if  he  had  dis- 
covered it. 

The  statute  of  frauds,  in  its  language,  has  strong  analogy. 
Like  this  statute,  it  does  not  attempt  to  affect  the  contractor  cause 
of  action,  but  denies  the  remedy,  '^  unless  the  promise,  &c.,  shall 
be  in  writing."  This  statute  denies  the  remedy  in  any  court,  un- 
less the  preliminary  act,  viz.,  a  notice  in  writing^  of  a  specified 
character,  shall  be  uiven  ;  and  we  sec  no  reason  why  this  statute 
should  not  be  substantially  complied  with,  as  has  always  been  re- 
quired in  case  of  the  statute  of  frauds. 

The  result  is  that  the  judgment  of  the  county  pourt  is  reversed, 
and  cause  remanded. 
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Nathaniel  L.  Moiu^an  v.  T.  J.  Cree,   Charles  Rogers,  Jr., 

AND  George  Giffin,  Jr. 

Construction  of  the  temi   Public    Taxes,  as  used  in   Legislative 

Grant, 

The  oh»rt«r  of  the  town  of  Wheelock,  whereby  the  territory  comprising  said  town  waB 
lEranted  by  the  lesislatare  to  W.  as  president  of  Moor's  Charity  Sohool,  and  to  the  trus- 
tees of  Dartmoath  Collets,  his  and  their  suooessors  in  office,  declared  that  "the  land 
and  tenements  In  every  part  of  said  township,  or  precinct,  shall  forever  be  tree  and 
exempt  from  pub/ie  iaxett  that  is  to  say,  so  long  and  while  the  Incomes  and  profits  shall 
be  aotaally  applied  by  said  president  and  trustees,  and  their  successors,  to  the  pur- 
poses of  said  college  and  school."  Heidf  that  the  term  public  taxf^  was  used  in  said 
charter  in  reference  to  taxes  pertaining  to  the  public  revenue,  as  contradistinguished  from 
local  municipal  taxes,  tuch  as  town,  parish,  district,  and  village  taxes,  assessed  upon, 
and  to  be  expended  for  the  use  and  immediate  benefit  of.  the  particular  municipality. 

Case  against  the  defeodants  as  listers  of  the  town  of  Wheelock, 
for  appraising  and  setting  in  the  grand  list  of  1858,  one  hundred 
acres  of  the  plaintiff's  land  in  said  town,  at  the  sum  of  $800,  mak- 
ing a  list  of  $8,  by  means  whereof  a  tax  of  $3.28  was  assessed  by 
the  selectmen  against  the  plaintiff,  to  pay  town  expenses,  for  which 
the  collector  of  said  town,  on  the  23d  day  of  April,  1859,  dis- 
trained the  property  of  the  plaintiff,  and  afterwards  sold  the  same  to 
satisfy  said  tax  and  costs.  At  the  June  term,  1860,  Poland,  J., 
presiding,  the  case  was  tried  upon  the  following  agreed  statement 
of  facts : 

On  the  14th  day  of  June,  1785,  the  governor,  council,  and  gen- 
eral assembly  of  this  state,  by  charter  of  that  date,  reciting  that 
Dartmouth  College  and  Moor's  Charity  School,  situated  on  the  east 
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bank  of  Connecticut  River,  had  been  and  were  of  important  ser- 
vice in  diffusing  useful  literature  among  mankind,  and  throughout 
this  state  in  particular,  and  that  the  Hon.  John  Wheelock,  for 
and  in  behalf  of  the  trustees  of  said  college,  and  in  behalf  of  said 
school,  had  applied  by  petition  for  a  grant  of  a  tract  of  unappro- 
priated lands  within  this  state,  for  himself  as  president  of  said 
college  and  school,  and  his  successors  in  ofBce,  and  for  the  trus- 
tees of  said  college  and  their  successors, — gave  and  granted  unto 
the  said  Wheelock  as  president  of  said  school,  and  to  the  trustees 
of  said  college,  a  certain  tract  of  land  therein  described,  contain 
ing  about  six  miles  square,  and  thereby  incorporated  the  same 
into  a  township  by  the  name  of  Wheelock^  and  declared  that  "  the 
inhabitants  that  do  or  shall  hereafter  inhabit  said  town,  or  pre- 
cinct, are  hereby  declared  to  be  enfranchised  and  entitled  to  all 
privileges  and  immunities  that  the  inhabitants  of  other  settled 
towns  within  this  state  do  by  law  and  the  constitution  thereof,  ex- 
ercise and  enjoy."  Habendum :  "  The  said  Wheelock  as  president, 
and  for  his  successors  in  office,  to  have  and  to  hold  the  one  moiety  of 
said  premises  as  above  described,  solely^and  exclusively  for  the  use 
and  benefit  of  said  school  forever  ;  and  the  said  trustees  and  their 
successors  in  office,  to  have  and  to  hold  the  other  moiety  solely  and 
exclusively  for  the  use  and  benefit  of  said  Dartmouth  College  for- 
ever. All  the  privileges  and  appurtenances  thereunto  belonging  and 
appertaining,  are  hereby  also  granted  to  the  said  president  and  trus- 
tees for  the  purposes  aforesaid,  on  the  following  conditions  and 
reservations,  viz:  that  one  hundred  and  fifty  acres  of  land  be 
reserved  for  the  use,  benefit,  and  support  of  the  ministry  of  the 
gospel  in  said  township,  or  precinct,  forever ;  one  hundred  and 
fifty  acres  of  land  for  the  use  and  support  of  an  English  school  or 
schools  in  said  township,  or  precinct,  forever ;  to  be  located  as 
near  the  center  of  said  township,  or  precinct,  (on  good  tenantable 
land)  as  the  situation  thereof  will  admit ;  and  whereas  the  said 
grant  of  land  is  for  a  public  and  important  use,  it  is  hereby  de- 
clared that  the  land  and  tenements  in  every  part  of  said  town- 
ship, or  precinct,  shall  forever  be  free  and  exempt  from  public 
taxes,  that  is  to  say,  so  long  and  while  the  incomes  and  profits 
shall  be  actually  applied  by  said  president  and  trustees,  and  their 
successors,  to  the  purposes  of  said  college  and  school  as  above 
expressed." 

Said  college  and  school  have  long  been  and  now  are  incorpo- 
rated by  law,  and  located  at  Hanover,  N.  H.,  and  they  com- 
menced leasing  said  lands  in  1794,  for  the  term  of  998  years, 
and  have  continued  to  lease  the  same  down  to  within  a  few  years, 
tor  about  the  same  term  of  time — at  first  requiring  the  lessees  to 
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pay  16  annually  per  100  acres ,  and  lately,  to  pay  $6.67  per  100 
acres ;  this  last  sum  being  the  legal  interest  of  one  hundred 
crowns,  they  valuing  the  land  at  one  crown,  or  $1.11,  per  acre. 
They  made  a  provision  in  their  leases  from  1794  to  1830,  giving 
the  lessees  the  privilege  of  paying  a  sum  of  money  that  would  be 
equal  to  one  crown  per  acre,  and  if  the  lessees  so  paid,  the  college 
and  school  would  relinquish  and  quit-claim  the  rent  reserved  for 
the  remainder  of  the  term ;  and  also  provided  in  all  the  leases, 
except  one,  that  in  case  of  the  payment  of  the  capital,  or  any 
part  thereof,  the  said  college  and  school  thereafter  should  not  be 
liable  for  the  payment  of  any  tax  or  taxes  which  might  be  as- 
sessed or  levied  on  the  land,  and  in  some  of  their  discharges,  they 
made  the  same  provision  against  the  payment  of  taxes. 

Since  1830,  said  college  and  school  have  left  out  the  provision 
relating  to  the  paying  up  of  the  capital,  and  the  provision  relating 
to  the  payment  of  taxes  ;  but  have  continued  to  take  the  capital 
of  the  lessees,  when  offered,  and  to  discharge  future  rents.  In 
1851,  the  college  and  school  made  application  to  the  legislature 
of  this  state,  and  procured  the  passage  of  an  act  enabling  them  to 
convey  to  the  lessees  in  fee  simple,  their  lands,  and  also  to  convey 
in  the  same  manner  to  any  person,  the  lands  unsold ;  since  which, 
they  have  conveyed  in  this  manner  by  warranty  deed  when  de- 
sired so  to  do. 

There  are  about  24,000  acres  of  land  in  the  township ;  on  'six- 
teen 24ths  of  which  the  capital  has  been  paid  or  otherwise  dis- 
charged ;  six  24ths  of  which  are  now  paying  rent  to  the  college  and 
school,  .and  two  24ths  are  now  unsold,  and  is  the  property  of 
said  college  and  school,  and  is  unimproved. 

The  town  was  organized  March  29,  1792,  and  has  ever  since 
kept  up  and  maintained  its  organization  as  a  town.  From  1792 
to  1819,  inclusive,  the  improved  land  and  the  buildings  in  said 
town,  were  set  in  the  grand  list  thereof,  for  town,  school,  and 
highway  taxes ;  but  in  the  grand  list  returned  to  the  legislature 
for  state  taxes,  the  land  and  buildings  were  left  out.  Since  and 
between  1820  and  1858,  the  land  and  buildings  have  been  left  out 
of  the  list  for  all  purposes  of  taxation. 

In  1857,  the  legislature  of  this  state  passed  an  act,  approved 
November  10,  1857,  for  the  relief  of  the  town  of  Wheelock,  au- 
thorizing the  town,  under  certain  regulations,  to  appraise  and 
set  in  the  list  the  lands  held  under  lease  or  leases  from  Dartmouth 
College  and  Moor's  Charity  School — said  list,  with  the  land  in- 
cluded, to  be  used  to  raise  money  to  pay  town  expenses,  school 
district  taxes,  and  highway  taxes ;  under  which  the  town  has  since 
appraised  and  set  the  land  in  the  list,  following  in  all  things  the 
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requiremeDts  of  said  act.    The  listers  dedacted  from  the  appraisal 
of  the  lands  paying  rent,  the  capital  of  one  crown  per  acre,  and 
set  the  balance  of  the  value  in  the  list  to  the  owner  thereof ;  those 
lands  with  the  capital  paid  up,  wei'e  set  in  the  list  at  their  fair 
cash  value ;  the  2,000  acres  owned  by  the  college  and  school, 
and  unleased  and  unsold,  not  being  appraised  or  set  in  the  list. 
Said  college  and  school  have  expended  and  appropriated  the 
funds  received  of  the  lessees  for  capital,  to  their  common  pur- 
poses and  expenses,  that  is,  in  payment  of  the  salaries  of  the  pro- 
fessors and  other  necessary  expenses,  though  a  separate  account 
has  been  kept  with  the  Wheelock  lessees,  so  that  payments  of 
rent  and  capital  may  be  distinguished  and  separated  at  any  time. 
It  is  conceded  by  the  defendants,  that  the  plaintiff  was  the  owner 
of  one  hundred  acres  of  land  in  Wheel*  ck,  which  he  and  his 
grantors  held  under  title  by  lease  for  998  years,  originally  to 
Daniel  Gross,  from  Dartmouth  College ;  that  the  defendants,  as 
listers  as  aforesaid,  appraised  the  same  at  $800,  the  said  land  being 
crown  free  and  paying  no  rent ;  that  the  defendants  as  listers  as 
aforesaid,  in  1858,  set  the  same  in  the  grand  list  of  that  year  at 
$8,  being  one  per  cent,  of  the  appraised  value ;  that  the  selectmen 
of  said  town,  in  order  to  raise  a  sum  of  money  voted  by  said  town 
to  pay  town  expenses,  assessed  a  tax  of  41  cents  on  the  dollar  of 
said  list,    making  a  tax  of  $S,2H  against  the  plaintiff,   which 
sum,  with  others,  the  selectmen  placed  in  a  tax-bill,  with  a  war- 
rant for  collection,  directed  to  Rufus  M.  Hubbard,  collector  of 
said  town,  who,  on  the  plaintiff's  refusal  to  pay  said  tax,  dis- 
trained two  buffalo  lobes  and  one  saddle,  the  property  of  the 
plaintiff,  and  sold  the  same  to  satisfy  said  tax  and  costs.     The 
court  rendered  judgment,  proforma^iov  the  defendants  ;  to  which 
the  plaintiff  excepted. 

E.  A.  Cahoon  and  T,  P,  Bedfield^  for  the  plaintiff. 

It  has  been,  we  think,  uniformly  held,  that  a  grant  of  land  by 
a  sovereign  state,  providing  and  enacting  in  the  grant  that  the 
land  which  is  the  subject  of  the  grant,  shall  be  forever  exempt 
from  taxation,  is  a  contract^  within  the  meaning  of  the  constitution 
of  the  United  States.  Fletcher  v.  Peek^  6  Cranch,  87  ;  StcUe  of 
New  Jersey  v.  Wilson^  7  Cranch,  164 ;  Terrett  et  ah.  v.  Taylor  et 
ah,  9  Cranch,  43 ;  Dartmouth  College  v.  Woodward^  4  Wheat. 
578  ;  Wahs  v.  Stetson,  2  Mass.  143  ;  Oreen  v.  BiddUy  8  Wheat, 
1 ;  Gordon  v.  Appeal  Tax  Court,  3  How.  133 ;  State  Bank  v. 
Knap,  16  How.  386 ;  Herrick  v.  Bandolph,  18  Vt.  529 ;  Atwater 
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V.  Woodhridge^  6  Conn.  223 ;  Smith  Com.  404  ;  OBbum  v.  Hum- 
phrey^ 7  Conn.  335.  But  it  is  claimed  that  taxes  assessed  to  de. 
fray  town  expenses,  are  not  "public  taxes."  The  tax  is  imposed  by 
the  authority  of  a  public  statute  enacted  by  the  same  sovereign  pow- 
er which  made  the  grant ;  the  same  authority  that  imposes  a  tax  for 
the  support  of  schools  ;  and  the  only  difference  is,  that  the  one  dele- 
gates to  the  town  to  assess  the  amount,  the  other  is  fixed  in  the  law 
itself.  A  tax  assessed  and  enforced  under  the  authority  of  the  law 
of  the  state,  is  a  '*  public  tax.^^  It  is  used,  probably,  in  contra- 
distinction from  proprietary  and  conventional  taxes. 

The  plaintiff's  title  to  the  land  assessed,  was  derived  from 
the  college  by  a  lease  for  the  term  of  998  years,  reserving  annual 
rent  to  the  college.  Thus  far  the  "  income  and  profits  are  actually 
applied  to  the  purposes  and  for  the  use  and  benefit  of  said  col- 
lege." But  subsequently  the  plaintiff  paid  the  college  a  sum  of 
money,  the  interest  of  which  was  the  amount  of  rent  reserved, 
and  in  consideration  thereof,  the  college  discharged  future  rents. 
The  relation  of  the  parties  is  the  same  as  before — the  rent  for  the 
whole  term  has  been  paid  in  advance,  and  that  sum  "  applied  to 
the  purposes  and  for  the  use  and  benefit  of  the  college." 

The  listers  of  Wheolock,  under  the  act  of  1857,  have  appraised 
all  the  lands  leased  by  the  college  and  school,  and  set  them  in 
the  list ;  the  plaintiff's  land  at  full  value ;  and  where  the  rents 
have  not  been  paid  for  the  term,  they  have  deducted  from  the  ap- 
praisal a  sum,  the  interest  of  which  would  be  the  rent  reserved. 
The  state  makes  no  distinction,  and  we  think  no  legal  distinction 
exists.  If  the  state  can  impose  taxes  upon  the  one,  it  can  upon 
the  other.  The  cases  of  Dartmouth  College  v.  Woodward^  and 
State  of  New  Jersey  v.  Wilson^  are  sufficient  authority  that  the 
exemption  in  the  grant  is  a  cordracty  and  upon  sufficient  consid- 
eration. 

The  lease  was  executed  upon  the  faith  of  the  state,  that  the 
lands  were  exempt  from  ''public  taxes."  The  plaintiff's  title, 
rights,  and  interest,  exist  solely  under  and  by  virtue  of  the  lease. 
The  fact  that  a  party  paid  two  years'  or  ten  years'  rent  at  one  time 
or  in  advance,  could  have  no  effect  upon  the  title.  Nor  could  the 
fact  that  such  accumulated  rents  were  applied  with  other  funds  to 
99       . 


778  CALEDONIA  COUNTY, 

Morgan  v.  Cree  et  als. 

pay  for  a  college  huilding^  or  to  cancel  a  debt  that  had  accrued,  or 
for  a  new  professorship  ;  in  each  case,  "  the  income  and  profits*^ 
have  been  ^^applied  for  the  use  and  benefit  of  said  college."  And 
the  court  will  presume  that  the  income  and  benefits  paid  to  the 
college,  have  been  "  applied  to  the  use  and  benefit  of  the  college" 
— having  been  paid  to  the  officers  of  the  college,  and  paid  to  meet 
its  current  expenditures. 

If  it  be  said  that  a  lease  for  a  long  term,  and  the  rents  after- 
wards discharged,  is  tantamount  to  a  conveyance  in  fee^  it  is  au 
obvious  reply,  that  the  provision  in  the  charter,  that  the  land  should 
be  exempt  from  taxes,  was,  and  will  be  presumed  to  be,  an  impor- 
tant element  in  the  contract,  and  did  much  enhance  the  value  of 
the  land,  and  thereby  enable  the  college  to  obtain  higher  rent. 

If  it  be  conceded  that  the  contract  as  evidenced  by  the  lease,  is 
protected  from  "  unfriendly  legislation,"  it  would  seem  a  legal 
sequence  that  a  subsequent  payment  of  the  whole  rent  in  gross, 
does  not  change  the  nature  of  the  contract.  Nor  are  such  rents 
used  in  gross  by  the  college,  less  '^  applied  for  the  u^e  and  henefW^ 
of  the  college. 

The  charter  declares  the  grant  to  be  for  a  public  and  import- 
ant "  use  ;"  "  to  hold  solely  and  exclusively  to  the  use  of  said 
school  and  college."  This  created  a  trust ;  and  the  trustees  could, 
neither  with  nor  without  the  consent  of  the  legislature,  pervert  or 
impair  the  trust ;  they  could  not  alienate  the  title.  Montpelier 
et  als.  V.  East  Montpelier  et  als.  27  Vt.  704. 

The  charter,  to  render  the  use  more  beneficial,  declares  the 
land  forever  free  and  exempt  from  "jp?/6Zi{?  faa;€«,"  and  adds, — 
<'  that  is,  so  long  and  while  the  income  and  profits  shall  be  ac- 
tually applied,"  &c.  But  this  neither  enlarged  nor  restricted  the 
duty  of  the  trustees.  They  were  hound,  it  was  a  trust-duty,  so 
to  apply  the  fund  ;  and  an  attempt  to  pervert  it,  would  be  utterly 
void. 

T.  J.  Cree  and  Peck  ^  Colby,  for  the  defendants,  contended 
1st ;  that  the  legislature  had  no  authority  to  exempt  the  town 
of  Wheelock  from  the  payment  of  state  taxes,  and  submitted 
that  a  restriction  of  the  rights  and  powers  essential  to  the  ex- 
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ercise  of  the  grant,  which  amounted  to  a  total  exemption  from 
taxation,  would  be  void,  as  subversive  of  the  grant,  and  wholly 
repugnant  thereto. 

2.  The  second  question  to  be  determined,  and  the  one  of  most 
importance  is,  did  the  legislature  intend  to  exempt  these  lands  from 
the  payment  of  all  taxes  ?  The  defendants  insist  it  did  not. 
This  question  must  be  determined  by  the  construction  to  be  put 
upon  the  charter  and  act  of  incorporation.  From  the  language 
used,  it  is  evident  that  the  legislature  meant  to  discriminate  as  to 
the  kind  of  taxes,  from  the  fact  that  the  word  public  was  used. 
If  all  taxes  were  meant,  it  was  inconsistent  to  use  the  word  pub- 
lic;  and  if  all  tax^s  were  meant,  the  words  taxes^  or  all  taxes, 
would  have  been  used.  • 

Legislative  bodies  frequently  use  the  terms,  public  welfare, 
public  good,  public  service,  public  debt,  public  charges,  public 
papers,  public  money,  public  taxes,  &c.  ;  no  reasonable  construc- 
tion can  be  put  upon  these  expressions,  other  than  that  they  mean 
matters  and  things  pertaining  to  the  state  at  large,  the  whole 
community,  and  opposed  to  things  of  a  more  private  character, 
belonging  to  towns,  corporations,  companies,  and  individuals. 
Sts.  of  1787,  144-147  ;  2  Sts.  of  1808,  190,  201,  217,  247,  251, 
325,  327.  The  framers  of  the  constitution  used  the  terms, "  pub- 
lic taxes,"  "  public  moneys,"  in  defining  the  duties  of  the  council 
of  censors.  *'  They  are  also  to  inquire  whether  the  public  taxes 
^^  have  been  justly  laid  and  collected  ;  in  what  manner  the  public 
'*  moneys  have  been  disposed  of"  Can  it  be  said  that  public  taxes 
here  means  any  other  taxes  than  state  taxes,  or  public  moneys  any 
other  than  that  belonging  to  the  state  ? 

In  1791,  the  legislature  of  this  state  founded  and  incorporated 
the  University  of  Vermont,  and  made  grants  of  land  to  it.  In 
1800,  the  legislature  also  incorporated  a  college  at  Middlebury. 
The  lands,  Ac,  of  both  these  institutions  were  exempted  ;  the  first, 
to  the  amount  of  100,000  L  ;  the  second,  of  the  yearly  value  of 
$2,000.  There  was  in  neither  case,  no  discrimination  made  in 
the  kind  of  taxes.  In  the  first  case  the  legislature  said,  "exempt 
from  taxes,"  and  in  the  latter  case,  "  exempt  from  all  taxes."  2 
Sts.  of  1808,  pp.  87-92.     Hence,  we  insist  that  the  legislature, 
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^by  this  charter,  did  not  exempt  the  lands  in  Wheelock  from  any 
taxes  except  state  taxes,  and  these  are  called  public  taxes,  the 
only  taxes  the  legislature  could  impose  at  that  time. 

The  charter  and  act  of  incorporation  are  in  the  nature  of  a  con- 
tract, and  if  it  can  be  said  to  be  ambiguous,  then  the  subsequent 
acts  of  the  parties  to  it  may  be  considered  in  construing  it  The 
town  of  Wheelock  was  made  a  party  to  this  contract  at  the  time 
of  its  execution  in  1785,  and  in  1792  it  was  affirmed  on  its  part, 
by  organizing  under  it,  and  it  is  evident  from  the  subsequent  acts 
of  the  town,  that  it  did  not  understand  the  charter  to  mean  that 
it  could  not  assess  and  tax  these  lands  to  support  and  maintain 
the  organization  of  the  town. 

It  is  als6  evident  from  the  charter,  that  the  legislature  meant 
to  and  did  limit  and  prescribe  the  time  in  which  this  exemption  from 
state  taxes  should  exist.  It  says :  "  So  long  and  while  the  in- 
comes and  profits  are  actually  applied  to  the  purposes  of  said  col- 
lege and  school."  It  is  also  evident  from  the  subsequent  acts  of 
the  college  and  school,  that  they  understood  the  charter  as  above, 
and  that  they  expected  and  were  willing 'these  lands  should  be 
taxed,  manifesting  their  willingness  and  expectation  from  the  very 
outset,  showing  clearly  by  their  acts,  that  if  they  took  the  capital 
and  discharged  the  rents,  taxes  would  be  levied  by  the  state. 
This  provision  in  their  leases  for  the  first  thirty  years,  relating 
to  taking  the  capital  of  the  lessees,  and  the  provision  absolving 
themselves  from  the  payment  of  taxes  thereafter,  show  this.  Their 
procuring  the  passage  of  the  act  of  1851,  authorizing  them  to 
convey  over  to  the  lessees  in  fee  simple,  their  lands,  shows  it ;  and 
by  this  last  act  of  theirs,  showing  further,  that  they  were  willing 
to  do  away  with  this  kind  of  tenure  so  repugnant  to  the  feelings 
of  the  people  of  a  free  government,  and  put  it  beyond  question 
as  to  the  right  to  tax  their  lands  for  all  purposes,  and  allow  Whee- 
lock to  be  a  town  among  other  towns,  and  pay  her  share  of  the 
public  taxes. 

The  town  of  Wheelock  was  by  the  legislature  declared  to  be 
enfranchised,  and  entitled  to  all  the  privileges  and  immunities 
that  other  towns  in  the  state,  by  law  and  the  constitution,  exercised 
and  enjoyed, — and  we  insist  that,  to  assess  all  the  property  within 
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the  town  for  town  purposes,  is  a  privilege  that  other  towns  en- 
joy. And  we  also  insist  that  to  assess  the  property  and  persons 
within  the  town  to  raise  money  to  defray  the  expense  of  their 
own  internal  police,  and  enable  them  to  perform  the  duties  and 
obligations  that  the  laws  of  the  state  and  humanity  impose  upon 
towns,  is  a  right  incident  to  them  as  a  corporation,  and  need  not 
be  specially  granted.  Corporations  could  not  exist  without  this 
right.  And  it  is  unreasonable  to  suppose  that  the  legislature  in- 
tended to  create  the  town  of  Wheelock  as  a  corporation,  and  by 
former  and  subsequent  statute  laws,  compel  it,  as  other  towns,  to 
build  roads  and  bridges,  support  schools,  hupport  their  poor,  and 
do  various  other  things,  or  be  liable  to  indictment,  and  at  the 
same  time  take  from  it  the  common  and  ordinary  means  of 
raising  money  to  perform  these  duties  and  obligations.  By  their 
act  of  1857,  they  virtually  say  they  meant  no  such  thing. 

If  our  construction  of  the  charter  is  right,  the  act  of  the  legis- 
lature of  1867  neither  adds  to  or  takes  from  the  rights  of  the 
parties  under  their  charter  of  1785 ;  the  only  effect  or  intent  of 
that  act  was  and  is,  to  relieve  the  town  of  Wheelock  from  the 
operation  of  the  general  listing  law  of  the  state  relating  to  prop- 
erty exempt,  which,  from  the  wording  in  1825,  and  made  still  more 
plain  in  1841,  clearly  prevented  these  lands  from  being  set  in  the 
list  for  any  purpose  of  taxation.  Rev.  Sts.  638-9 ;  Comp.  Sts. 
451 ;  Act  of  1855,  pp.  46,  47. 

3.  This  general  exemption  is  no  part  of  the  original  contract  with 
the  college  and  school,  not  having  been  made  at  the  same  time, 
nor  by  the  same  parties.  It  is  but  a  general  law  of  the  state, 
and  like  other  laws,  subject  to  alteration  or  repeal  by  subsequent 
legislatures.  Herrick  v.  Randolph^  13  Vt.  525.  The  act  of  1857, 
for  the  relief  of  Wheelock,  is  an  act  of  justice  and  equity  to  the 
town,  and  was  within  the  power  of  the  legislature  to  pass.  It  im- 
paired no  contract  or  obligation  expressed  in  the  charter,  and  is 
an  act  of  which  the  plaintiff  has  no  just  cause  to  complain.  The 
town  is  compelled  to  build  roads  and  bridges,  keep  them  in  re- 
pair, and  do  many  other  things  to  increase  the  value  of  plaintiff's 
real  estate,  afford  it  protection,  and  enable  him  to  enjoy  it;  and 
be,  in  justice  and  equity,  should  contribute  to  the  expense  thereof. 


782  CALEDONIA  COUNTY, 


Morgan  o.  Cree  et  als. 


Catlin  V.  Hull^  21  Vt.  152.  In  all  the  great  leading  cases  where 
the  question  of  vested  rights,  and  of  impairing  the  obligation  of 
contracts,  has  been  discussed  and  determined,  to  wit,  Fletcher  v. 
Peck^  6  Cranch,  87  ;  State  of  New  Jensey  v.  Wilson,,  7  Craoch, 
164  ;  Dartmouth  College  v.  Woodward,^  4  Wheat.  518 ;  the  terms 
of  the  contract  were  clearly  made  and  expressed,  and  as  clearly 
violated  and  impaired.  In  some  of  them  the  breach  went  to  the 
whole  grant. 

4.  The  case  shows  that  on  sixteen  24ths  of  the  whole  township, 
the  capital  has  been  paid  to  the  college  and  school,  the  plaintiff's 
land  being  a  part  of  this  amount,  no  rents  being  paid  on  any  of  it. 
The  case  also  finds  that  the  college  and  school  have  expended  the 
money  thus  received  for  the  capital ;  consequently,  so  much  of  the 
fund  has  been  used  up,  and  the  incomes  and  profits  named  in 
the  charter,  have  ceased  to  accrue  and  cannot  be  applied  to  the 
use  and  benefit  of  the  college  and  school.  The  time  limited  by 
the  charter  has  expired,  and  subjects  these  lands  to  taxation  for 
public  purposes. 

The  conditions  beneficial  to  the  grantee,  are  annexed  to  the 
grant  itself,  and  with  that,  the  grantee  should  be  content,  and 
cannot  claim  in  addition,  privileges  embraced  in  general  enact- 
ments existing  at  the  time  of  the  grant,  and  not  expressed  therein. 
But  if  allowed  to  hold  these  also,  they  are  liable  to  be,  and  may 
be,  altered  by  subsequent  legislatures,  unless  they  are  perpetual. 
Herrick  v.  Randolph^  supra.  So  that  if  the  exemption  laws 
in  force  at  the  date  of  this  charter,  are  allowable  as  a  part  of  its 
condition,  the  act  of  the  legislature  in  1857,  for  the  relief  of 
Wheelock,  is  not  unconstitutional ;  because,  by  the  doctrine  laid 
down  in  Herrick  v.  Randolph^  the  legislature  had  the  right  to  alter 
the  general  listing  law  in  this  respect,  the  former  law  not  being 
made  perpetual.  And  in  order  to  make  the  act  of  1857  uncon- 
stitutional, the  plaintiff  must  show  that  it  affected  a  condition  ex- 
pressed or  implied  in  this  grant,  and  one  insuring  to  him  perpe- 
tuity in  the  existing  law  at  the  time  of.  the  grant. 

The  opinion  of  the  court  was  delivered  by 
Peck,  J.     The  grievance  complained  of  is,  that  the  defendants 
as  listers  of  the  town  of  Wheelock,  set  the  plaintiff's  land,  situate 
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in  Wheelock,  in  the  list  of  that  town  for  the  assessment  of  town 
taxes ;  and  that  in  consequence  thereof,  town  taxes  were  assessed 
upon  it  against  the  plaintiff,  and  collected  bj  the  sale  of  the  plain- 
tiff's property.  The  ground  upon  which  the  plaintiff  claims  to 
recover  is,  that  the  land,  by  the  original  charter  of  the  town,  is 
exempt  from  such  taxation,  and  that  therefore  it  was  wrongfully 
set  in  the  list.  It  appears  by  the  charter  of  the  town,  dated  June 
14, 1785,  that  the  state  of  Vermont  granted  the  town  of  Wheelock 
to  Dartmouth  College  and  Moor's  Charity  School,  reserving  one 
hundred  and  fifty  acres  for  the  use,  benefit,  and  support  of  the 
ministry  of  the  gospel  in  said  town,  and  ope  hundred  and  fifty 
acres  for  the  use  and  support  of  an  English  school  or  schools  in 
said  town.  The  charter  also  incorporates  the  territory  granted, 
into  a  town,  by  providing  that  "  the  inhabitants  that  do  or  shall 
hereafter  inhabit  said  town,  or  precinct,  are  hereby  enfranchised 
and  entitled  to  all  privileges  and  immunities  that  the  inhabitants 
of  other  settled  towns  within  this  state  do  by  law  and  the  consti- 
tution thereof,  exercise  and  enjoy."  The  charter  provides  that, 
"  whereas  the  said  grant  of  land  is  for  a  public  and  important 
use,  it  is  hereby  declared  that  the  land  and  tenements  in  every 
part  of  said  township,  or  precinct,  shall  forever  be  free  and  exempt 
from  public  taxes,  that  is  to  say,  so  long  and  while  the  incomes 
and  profits  shall  be  actually  applied  by  said  president  and  trus- 
tees, and  their  successors,  to  the  purposes  of  said  college  and 
school  as  above  expressed."  The  plaintiff  derived  his  title  from 
the  original  grantees  under  the  charter,  and  claims  it  is  exempt 
from  the  tax  in  question  under  the  foregoing  provision  The  town 
having  been  organized  in  1792,  from  that  time  down  to  1820,  set 
the  lands  in  the  list,  and  assessed  town  taxes  thereon,  leaving  the 
lands  out  of  the  list  relumed  to  the  legislature  for  state  taxes ; 
and  from  1820,  omitted  to  tax  the  lands  till  the  legislature  passed 
the  act  of  1857,  providing  for  assessing  taxes  on  such'  lands  for 
local  purposes  of  the  town.  After  this  act  was  passed,  the  de- 
fendants set  the  plaintiff's  land  in  the  list  as  already  stated,  which 
is  the  grievance  complained  of.  The  charter  was  issued  by  virtue 
of  an  act  of  the  legislature,  passed  at  the  June  session  thereof, 
1785,  granting  the  land  and  requesting  the  governor  and  council 
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"to  issue  a  charter  of  incorporation  for  the  same,"  the  act  saying 
nothing  as  to  exempting  the  land  from  taxation.     Vermont  State 
Papers,  497.     One  of  the  main  questions  presented  by  the  case 
and  in  the  argument  is,  whether  a  town  tax  is  a  public  tax  within 
the  meaning  of  tho  charter  exempting  such  land  from  ^'  puhlic 
taxes.^^     It  is  claimed  on  the  part  of  the  plaintiff  that  the  word 
taxy  ex  vi  termini^  imports  a  public  tax.     It  is  true,  a  tax^  in  its 
ordinary  acceptation,  is  a  sum  imposed  or  levied  by  government 
or  other  authority.     It  is  a  general  terra  applied  to  whatever  is 
required  by  the  government  or  local  authority  thereof  to  be  paid 
by  the  people.     It  presupposes  that  the  burden  is  imposed  by 
some  authority  other  than  that  of  the  individual  taxed,  else  it 
would  not  be  a  tax,  but  a  voluntary  contribution.     So  too  its  ob- 
ject, or  the  purpose  to  which  it  is  applied,  is  to  some  extent  pub- 
lic ;  that  is,  its  use  is  not  confined  exclusively  to  the  benefit  of  the 
particular  individual  tax-payer,  but   extends  to   some  common 
object  ill  which  more  or  less  individuals  have  nn  interest.     Yet,  it 
is  obvious  that  a  tax  may  be  so  levied,  and  so  limited  in  its  char- 
acter and  object,  as  not  to  be  a  public  tax ;  and  this  idea  must 
have  been  in  the  mind  of  the  parties  to  this  grant ;  otherw^ise,  the 
word  public^  in  the  clause  of  exemption,  is  without  meaning. 
Indeed,  this  is  virtually  conceded  in  ilie  argument  for  the  plaintiff; 
for  it  is  contended  that  the  phrase  ^^  public  taxes,^^  is  used  in  the 
charter  in  contradistinction  to  proprietary  taxes  imposed  about 
that  period  by  the  proprietors  of  towns,  on  their  common  lands, 
for  their  common  benefit.     It  is  also  claimed  that  town  taxes  are 
public  taxes,  because,  although  voted  by  the  inhabitants  of  the 
town,  or  assessed  by  its  oflSccrs,  the  authority  to  do  so  is  derived 
from  a  public  source,  the  legislature.     But  it  is  evident  that  this 
is  not  decisive ;  for  all  power  of  taxation  emanates  from  the  sov- 
ereign power,  either  state  or  national.     The  land  proprietors 
under  town  grants,  along  about  the  period  of  the  date  of  this 
charter,  were  in  the  habit  cf  voting  taxes  upon  the  common  prop- 
erty, to  defray  the  expenses  of  surveys,  for  laying  out  roads,  and 
other  purposes  for  the  benefit  of  their  common  property,  and  to 
facilitate  the  sale  and  settlement  of  their  lands  ;  but  the   power 
was  given  by  statute.     It  is  conceded  that  such  taxes  were  not  of 
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such  a  character  as  to  come  within  the  exemption  in  the  charter. 
The  word  puUie  is  used  in  a  more  restricted  or  comprehensive 
sense,  according  to  the  subject  to  which  it  is  applied.  A  private 
corporation  sometimes  possesses  a  limited  power  to  tax  its  mem- 
bers, derived  from  the  state  which  grants  the  charter ;  yet  a  tax 
imposed  by  such  corporation  by  virtue  of  such  delegated  power, 
would  not  be  a  public  tax. 

It  is  claimed  by  defendants'  counsel,  that  as  the  charter  contains 
a  grant  of  corporate  powers  as  a  town  to  the  inhabitants  of  the 
terri'.ory  granted,  with  all  the  rights  and  privileges  of  other  towns, 
the  exemption  of  all  the  lands  and  tenements  in  the  town  from 
town  taxes,  would  be  void,  as  being  repugnant  to  the  charter,  so 
essential  is  the  power  of  taxation  of  such  property  to  the  existence 
of  the  corporation,  and  the  discharge  of  its  municipal  obligations; 
and  if  not  so,  still,  that  the  court  ought  to  put  such  a  construction 
upon  the  charter  as  to  avoid  such  consequences  as  <irould  follow 
from  the  plaintiff  *s  construction.  We  cannot  say  that  such  ex- 
emption of  the  real  estate  would  so  far  deprive  the  town  of  the 
means  of  performing  the  duties  and  obligations  incident  to  the 
existence  of  the  town  as  a  corporation,  as  to  render  such  provis- 
ion in  the  charter  void  merely  for  repugnancy.  The  town  would 
still  have  the  same  power  of  taxing  the  persons  and  personal 
property  of  the  inhabitants  of  the  town,  as  is  possessed  by  other 
towns.  But  if  the  language  exempting  all  the  lands  and  tene- 
ments from  public  taxes,  is  susceptible  of  two  interpretations,  the 
defendants  have' a  right  to  insist  on  that  construction  which  would 
give  that  effect  to  all  the  provisions  of  the  charter  most  consistent 
with  its  intent.  It  is  true  that  if  we  hold  that  the  lands  and  tene- 
ments are  exempt  from  town  taxes,  the  grant  of  all  the  rights 
and  privileges  possessed  by  other  towns  cannot  have  full  and 
complete  effect,  but  would  be  restricted  to  an  extent  embarrassing 
to  the  town  ;  but  if  we  hold  that  town  taxes  are  not  included  in 
the  exemption  clause,  the  town  is  invested  with  all  the  rights  and 
privileges  of  other  towns ;  and  this  consideration  favors  the  con- 
struction claimed  by  defendants,  and  is  a  strong  argument  in  its 
favor.  But  if  the  words  ''  public  taxes"  are  susceptible  of  but 
one  interpretation,  and  necessarily  include  town  taxes,  then,  al* 
100 
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though  they  are  to  some  extent  repugnant  4*0  the  general  grant  of 
corporate  powers,  they  must  have  the  effect  to  limit  this  general 
grant  of  corporate  rights  and  privileges,  as  the  special  provisions 
must  be  construed  as  qualifying  the  more  general  words  of  the 
grant.     But  the  word  pvhlte,  as  applied  to  taxes,  has  no  such 
fixed  and  settled  meaning  as  necessarily  to  include  town  taxes 
within  the  words  ''  public  taxes''  used  in  the  charter.     The  word 
public  is  used  variously,  depending  for  its  meaning  on  the  subjects 
to  which  it  is  applied.     Public  law  in  one  sense  is  a  designation 
given  to  international  law,  as  distinguished  from  the  laws  of  a  par- 
ticular nation  or  state.     In  another  sense,  a  law  or  statute  that 
applies  to  the  people  generally  of  the  nation  or  state  adopting  or 
enacting  it,  is  denominated  a  public  law,  as  contradistinguished 
from  a  private  law  affecting  only  an  individual  or  a  small  number 
of  persons.     There  is  a  material  distinction  between  public  and 
private  statutes ;  and  the  books  contain  definitions  of  each,  and 
abound  with  cases  explaining  the  distinction.     It  is  easy  to  illus- 
trate this  distinction  by  stating  plain  or  extreme  cases ;  yet  cases 
often  arise  under  statutes  partaking  so  much  of  the  character  of 
each,  as  to  render  it  difficult  to  decide  to  which  class  the  particu- 
lar statute  belongs.     The  terms  pvhlic  debt  and  puAlie  securities^ 
used  in  legislation,  are  terms  generally  applied  to  national  or 
state  obligations  and  dues,  and  would  rarely  if  ever  be  construed 
to  include  town  debts  or  obligations  ;  nor  would  the  term  pvhlic 
revenue  ordinarily  be  applied  to  funds  arising  from  town  taxes. 
The  question  is  not  entirely  free  of  doubt,  what  is  or  is  not  in- 
cluded in  the  term  public  taxes,  where  used  in  public  grants  or 
legislative  proceedings.    A  state  tax  would  clearly  be  of  that 
character,  levied  by  the  legislature  of  the  state  for  the  general 
purposes  of  the  state,  embracing  the  people  of  the  state  at  large. 
A  town  tax,  in  one  view,  seems  to  partake  somewhat  of  the  same 
character,  its  purpose  being  to  defray  the  expense  of  the  town 
organization,  and  to  enable  it  to  perform  its  duties  and  discharge 
its  obligations  imposed  upon  it  as  a  municipality  constituting  a 
part  of  the  polity  of  the  state.    On  the  other  hand,  it  differs  ma- 
terially from  a  state  tax ;  it  is  levied  by  the  town,  or  assessed  by 
its  officers ;  its  purpose  is  not  the  direct  benefit  of  the  people  of 
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the  state  generally,  but  local  in  its  use  and  purpose,  affecting 
directly  the  property  and  people  of  a  small  municipality.  We 
think  the  words  '^  pvilie  taxes  "  in  the  charter,  are  open  to  con- 
struction as  to  whether  they  were  used  in  the  sense  of  including, 
or  in  the  sense  of  excluding,  town  taxes.  Many  considerations 
are  urged  on  both  sides  as  bearing  on  the  question.  The  user 
under  the  charter  is  relied  on  by  both  sides.  The  defendants  rely 
on  the  user  from  the  or^nization  of  the  town  in  1792  to  1820, 
setting  the  lands  in  the  town  grand  list  and.  assessing  town  taxes 
thereon,  leaving  out  such  lands  in  the  list  for  state  taxes.  When 
the  sense  in  which  a  word  or  words  are  used  in  a  public  charter  or 
grant,  is  open  to  construction,  the  contemporaneous  construction 
for  a  long  period  of  time,  by  the  user  of  the  parties  under  it,  is 
entitled  to  great  weight  in  the  interpretation  of  it,  especially  if  it 
is  of  ancient  date.  In  this  case  the  omission  to  thus  tax  the  lands 
from  1820  to  1857,  lessens  the  weight  of  the  evidence  derived 
from  the  earlier  user,  but  does  not  destroy  its  force.  The  practical 
construction  of  the  charter  by  the  parties  in  interest,  in  effect 
treating  town  taxes  as  not  included  in  the  exemption  for  more 
than  a  quarter  of  a  century  immediately  succeeding  the  organiza- 
tion of  the  town,  commencing  so  soon  after  the  date  of  the  charter, 
is  entitled  to  weight  in  favor  of  this  construction,  notwithstanding 
the  later  usage.  In  construing  public  charters  at  a  time  long  after 
their  date,  reference  should  be  had  to  the  condition  of  things,  and 
the  circumstances  existing,  at  and  about  the  time  of  their  date. 
In  determining  whether  a  town  tax  is  a  public  tax  within  the 
meaning  of  the  charter,  it  is  proper  to  consider  how  it  was  re- 
garded in  that  respect  at  the  period  of  time  about  the  date  of  the 
charter,  and  whether  it  was  then  included  in  what  was  generally 
denominated  public  taxes.  At  that  time,  the  general  rights  and 
powers  of  towns  as  to  the  purposes  for  which  they  might  levy 
taxes,  were  not  as  clearly  settled  and  defined  as  at  the  present 
time.  Hence  we  find  frequent  statutes  about  that  period,  author- 
izing towns  and  other  communities  to  levy  and  collect  taxes  for 
particular  purposefs.  In  relation  to  many  subjects,  the  right  to 
raise  taxes  was  given  to  towns,  and  also  to  other  communities  or 
quasi  corporations  for  the  same  object.    The  country  was  new, 
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and  much  of  the  land  that  had  beea  granted  was  wild  and  unset- 
tled, and  the  title  to  which  was  held  by  the  original  proprietors 
under  their  charters  in  common  and  undivided.  These  proprietors 
were  often  invested  with  power  to  levy  taxes  on  these  lands  held 
in  common,  to  lay  roads,  and  for  other  purposes,  to  promote  the 
sale  and  settlement  of  their  lands.  Towns  at  the  same  time  had 
power  to  raise  taxes  for  many  of  the  same  purposes.  Towns  and 
parishes  were  by  statute  given  power  t<»  raise  taxes  to  build  meet- 
ing houses,  and  for  the  support  of  a  minister  of  the  gospel,  on 
the  polls  and  ratable  estate  of  the  inhabitants ;  towns  in  some 
instances  being  divided  into  parishes  for  that  purpose,  and  the 
power  was  extended  to  communities  in  places  not  in  any  organized 
towns,  to  raise  money  on  the  polls  and  ratable  estate  of  the  per- 
sons associating.  The  acts  of  the  legislature  about  the  time  of 
the  date  of  this  charter,  and  so  near  the  time  of  its  date  as  to 
have  some  bearing  on  this  question  of  construction,  have  been 
examined  to  some  extent,  some  of  which  have  been  referred  to  in 
argument,  to  see  in  what  sense  the  words  jmhlic  taxj  were  used  at 
that  period.  Nothing  is  found  in  this  legislation  specifically  de- 
fining what  taic  shall  be  deemed  a  public  tax ;  but  the  manner  in 
which  state  taxes  and  town  taxes  are  spoken  of,  furnishes  reason 
to  infer  that  the  term  public  tax^  when  used  at  that  period,  bad 
reference  to  state  tax,  and  not  understood  as  ircluding  town  tax. 
Some  of  these  statutes  relating  to  levying  and  collecting  taxes, 
expressly  denominated  state  taxes,  public  taxes^  that  is,  use  these 
terms  apparently  as  synonymous ;  while  town  taxes,  when  spoken 
of  in  the  same  or  in  other  acts,  are  not  so  designated,  but  are 
classed  with  parish,  district,  society,  and  other  local  taxes.  From 
this  it  is  not  unrelisonable  to  conclude  that  the  term  public  taxes, 
was  used  at  that  period  as  applicable  to  state  taxes  pertaining  to 
the  public  revenue,  and  not  as  including  town  and  other  municipal 
taxes.  Shoalwater  v.  Armitrong^  9  Humph.  217,  is  an  instance  of 
the  interpretation  of  the  term  public  taxes  in  this  restricted  sense. 
It  was  decided  in  that  case,  that  the  statute  passed  in  1844,  providing 
''  that  in  all  cases  of  sales  of  land  hereafter  made  for  public  taxes 
under  the  provisions  of  the  laws  now  in  force,"  the  sheriff 's  or 
collecior's  deed  reciting  the  facts  necessary  to  make  a  valid  sale 
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and  convey  a  good  title,  should  be  prima  facie  evidence  of  such 
facts,  did  not  apply  to  a  sale  for  a  town  tax^  for  the  reason  that  a 
town  tax  was  not  a  public  tax.  This  case  may  not  be  decisive  of 
the  sense  in  which  the  words  in  question  in  this  charter  should  be 
construed,  but  it  bears  strongly  in  favor  of  the  defendants'  con- 
struction. To  determine  this  question  of  construction,  it  is  proper 
to  look  at  the  object  and  purpose  of  the  exemption,  and  see  what 
interpretation  of  the  words  in  question,  will  secure  to  the  grantees 
the  immunity  intended,  and  at  the  same  time  not  to  transcend  it. 
The  object  was  to  make  the  grant  more  available  to  the  grantees, 
by  relieving  the  property  from  some  burden  for  the  support  of 
government,  to  which  other  property  of  the  kind  was  subject. 
The  land  was  then  mostly  wild  and  uncultivated.  It  is  manifest 
that  relieving  the  land  from  state  taxes,  would  operate  beneficially 
to  the  proprietors,  by  affording  an  inducement  to  persons  to  take 
leases  on  terms  more  favorable  to  the  proprietors,  and  become 
settlers  in  the  town.  It  must  have  been  desired  and  expected  by 
the  grantees  in  the  charter,  that  lessees  under  them  would  become 
settlers  upon  the  land  and  inhabitants  of  the  town,  and  thereby 
facilitate  the  settlement  of  the  town  and  make  the  grant  more 
available.  This  exemption  from  state  taxes  is  valual)le  to  the 
grantees  in  the  charter,  because  it  is  valuable  to  the  inhabitants  of 
the  town  who  may  hold  under  them.  The  exemption  of  the  lands 
from  state  taxes,  would  tend  to  induce  people  to  take  leases  under 
the  grantees  in  the  charter,  and  to  become  inhabitants  of  the  town  ; 
the  two  things  which  the  grantees  in  the  charter  would  desire. 
But  no  such  benefit  Would  arise  or  have  been  expected  from  an 
exemption  of  the  land  from  town  taxes.  The  charter  contained  a 
provision  that  the  territory  granted  ^'be  and  hereby  is  incorpo- 
rated into  a  township  by  the  name  of  Wheelock,"  and  declared 
the  inhabitants  thereof  entitled  to  all  the  privileges  and  immuni- 
ties that  the  inhabitants  of  other  settled  towns  exercise  and  enjoy. 
This  necessarily  imposed  upon  such  inhabitants  all  the  duties,  ob- 
ligations, and  burdens  which,  by  the  constitution  and  laws  of  the 
state,  were  or  should  be  cast  upon  other  towns.  The  necessary 
means  for  discharging  these  duties,  must  be  raised  by  taxes  upoif 
the  peAsons  and  taxable  property  of  the  inhabitants.    The  aggre- 
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gate  expense  for  this  parpose  to  be  borne  by  the  inhabitants,  is  not 
lessened  by  exempting  the  land  from  town  taxes  ;  it  only  throws 
the  more  upon  the  persons  and  personal  property  of  the  inhabitants, 
the  great  mass  of  whom  must  necessarily  have  been  expected  to 
be  owners  or  holders  under  leases  from  the  grantees  in  the  char- 
ter, of  most  of  the  lands  in  the  town.  It  is  difficult  to  see  how 
the  perpetual  exemption  of  the  land  and  tenements  from  town 
taxes,  claimed  by  the  plaintiff,  could  have  been  regarded  as  an 
immunity  beneficial  to  the  inhabitants  of  the  town  holding  under 
the  grantees  in  the  charter,  to  any  desirable  extent.  Such  exemp- 
tion from  town  taxes  in  a  grant  of  a  lot,  or  a  small  portion  of  the 
town,  would  be  beneficial  to  the  grantee ;  but  it  is  different  when 
the  exemption  applies  to  the  lands  and  tenements  of  the  entire 
township,  thus  depriving  the  inhabitants  of  the  entire  power  of 
taxation  of  the  lands  as  a  means  of  discharging  their  municipal 
obligations  as  a  town,  and  casting  it  on  their  persons  and  personal 
property.  It  is  not  reasonable  to  suppose  that  such  an  anoma- 
lous municipality  was  intended  to  be  created  by  the  charter. 
In  the  case  of  the  Providence  Bank  v.  Billings  ^  Putnam^  4 
Pet.  514,  Marshall,  Gh.  J.,  in  reference  to  the  relinquishment  by 
the  state  of  the  right  of  taxation  as  to  certain  property,  says : 
^'  It  would  seem  that  the  relinquishment  of  such  a  power  is  never 
to  be  assumed.  We  will  not  say  that  a  state  may  not  relinquish 
it ;  that  a  consideration  sufficiently  valuable  to  induce  a  partial 
release  of  it,  may  not  exist ;  but  as  the  whole  community  is  inter- 
este'j  in  retaining  it  undiminished,  that  community  has  a  right  to 
insist  that  its  abandonment  ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state  to  abandon  it  does 
not  appeaV."  It  is  a  rule,  that  public  grants,  especially  where 
some  special  privilege  is  granted  or  claimed,  be  construed  bene- 
ficially in  favor  of  the  public,  and  strictly  against  the  grantee  ; 
and  where  susceptible  of  two  interpretations,  one  more  extensive 
and  the  other  more  restricted,  that  most  favorable  to  the  public  is 
adopted.  This  is  the  general  rule  both  in  England  and  in  this 
country  ;  although  it  has  oftien  been  unsuccessfully  claimed  in  ar- 
gument, as  in  Charles  River  Bridge  v.  Warren  Bridge  ei  al.  11 
Pet.  420,  that  this  rule  ought  not  to  apply  in  this  country,  because- 
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here,  public  grants  are  made  hy  the  people  through  their  repre- 
sentatives. 

The  conclusion  is,  we  hold  that  the  term  ^^  public  taxes/'  was 
used  in  the  charter  in  reference  to  taxes  pertaining  to  the  public 
revenue,  as  contradistinguished  from  local  municipal  taxes,  such  as 
town,  parish,  district,  and  village  taxes,  assessed  upon,  and  to  be 
expended  for  the  use  and  immediate  benefit  of,  the  particular 
municipality.  This  construction  satisfies  the  language  and  accom- 
plishes the  purpose  of  the  exemption,  and  is  in  harmony  with  the 
rule  of  interpretation  applicable  to  the  case.  Other  important 
questions  have  been  discil^sed  in  the  case,  but  as  the  decision  of 
this  question  in  favor  of  the  defendants,  is  decisive  of  the  case, 
there  is  no  necessity  of  deciding  the  other  questions  raised. 

Judgment  of  the  county  court  for  the  defendants  is  affirmed. 


APPENDIX. 


IN  CHANCERY,  FRANKLIN  COUNTY. 


The  following  opinion  of  Hon.  Homer  E.  Boyce,  Chancellor,  in  the 
matter  of  the  petition  of  the  Central  Vermont  Railroad  Company,  heard 
at  Chambers,  at  St.  Albans,  on  the  12th  day  of  December,  1873,  is  pub- 
lished by  request  of  members  of  the  Bar,  and  with  the  permission  of  the 
Chancellor. 


The  Vebmont  &  Canada  Railroad  Company  v.  The  Vermont 

Central  Railroad  Company  et  al. 

The  petitioner  was  the  receiver  and  manager,  nnder  appointment  of  the  court,  of  the 
Vermont  Central  and  ibe  Vermont  A  Canada  Railroads  In  the  course  ol  liuitiness,  large 
amounts  due  the  petitioner  from  the  earnings  of  th'^se  roads,  aceuinulated  in  the  hands  of 
0<>rpnrat1c»ns  and  parties  in  other  states  The  Vermont  A  Canada  Railroan  Company 
brouisiit  suit  in  the  superior  court  at  Boston,  Mrissacliusetts,  against  the  trustees  uf  the 
Vermont  Central  Railroad  Company  under  a  Ci-rtain  morticaice,  and  ^ummoned  also  as 
trustees  of  the  defendants,  tlie  corporations  and  parties  ho.dinje  said  sums  ol  money,  for 
the  purpose  of  locking  up  s*id  funds  in  the  bauds  of  the  trustees,  who  wt-re  in  doubt 
whether  thej*  could  safely  pay  the  balanct-s  to  the  petitioner.  The  petitioner  prayed  lor 
an  order  enjoining  the  Ver'nont  A  Canada  Rtilroad  Company  from  prosecuting  said 
suit,  and  to  release  its  attachment  of  t'  e  Ainds.    JVeitf, 

First.  That  the  proper  record  evidence  of  appoiDtment  as  receiver,  Is  conclusive  evidence 
of  the  rlicht  of  tbe  party  to  act  a^  such,  until  it  is  impeached.  It  is  immaterial  whether 
the  order  of  appointment  was  erroneous  or  improper ;  while  It  is  a  subsisting  order,  the 
receiver  will  be  sustained  in  his  poiwesion  of  the  property. 

Second.  The  proceedings  by  petition  are  formal  and  valid,  as  the  aid  must  be  summary 
and  speedy,  to  be  beneficial.    The  remedy  at  law  is  not  adequate. 

Third.  The  court  has  tbe  right  to  restrain  parties  within  Its  Jurisdiction,  Arom  prosecu- 
ting suits  in  foreign  courts,  gronndi  d  upon  the  fact  that  the  party  upon  whom  the  order 
is  made,  is  within    he  jurisdiction  of  the  court. 

Fourth.  A  receiver  is  indiflfbrent  to  both  parties  in  the  suit.  He  is  the  officer  and  ser- 
vant of  the  court,  and  entitled  to  its  protection  while  in  the  proper  discharge  of  his 
duty.  Persons  interfering  with  him  are  guilty  of  contempt  of  oourt.  The  prayer  lor 
relief  was  granted. 

Royce,  Chancellor. 

The  petition  alleges  that  the  petitioner  is  now,  and  for  the  last 
five  months  has  been,  receiver  and  manager  of  the  Vermont  Cen- 
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tral  and  the  Yermont  &  Canada  Railroads,  acting  as  such  under 
the  orders  of  the  court  in  the  above  entitled  cause,  and  makes  all 
the  proceedings  in  said  cause  part  of  the  petition  ;  that  during  said 
time  it  has  been  operating  said  roads,  and  the  Ogdensburgh  <t 
Lake  Ghamplain  Railroad,  aud  other  railroads,  the  use  of  which 
was  acquired  under  a  contract  with  the  Rutland  Railroad  Com- 
pany, sanctioned  and  approved  by  this  court,  as  such  receiver  and 
manager ;  that  in  the  usual  course  of  railroad  business,  large  bal- 
ances due  the  petitioner  from  the  earnings  of  the  roads  under  its 
management,  accumulate  in  the  hands  of  the  Boston  &  Lowell  Rail- 
road Company,  the  Fitchburgh  Railroad  Company,  the  Cheshire 
Railroad  Company,  the  Boston  &  Maine  Railroad  Company — all 
corporations  existing  under  the  laws  of  Massachusetts,  and  hav- 
ing their  places  of  business  in  Boston — and  the  Northern  Railroad 
Company  of  New  Hampshire,  and  George  Stark,  of  Boston  ;  that 
in  the  usual  course  of  business,  such  balances  should  be  adjusted 
and  paid  monthly ;  and  that  at  the  time  of  the  preferring  of  this 
petition  and  the  service  of  the  writ  hereinafter  mentioned,  there 
were  large  balances  due  from  the  said  corporations  and  the  said 
Stark,  to  the  petitioner  as  such  receiver  and  manager,  arising 
from  the  earnings  of  the  roads  and  property  under  its  manage- 
ment; that  on  the  28th  day  of  November,  1873,  the  Vermont  & 
Canada  Railroad  Company  sued  out  its  writ  of  summons  and  at- 
tachment against  John  G-regory  Smith,  Worthington  C.  Smith, 
both  of  St.  Albans,  Vermont,  and  Joseph  Clark,  of  Milton,  Ver- 
mont, as  they  are  jointly  the  trustees  under  a  certain  indenture 
of  mortgage  made  by  the  Vermont  Central  Railroad  Company, 
dated  October  20, 1851,  and  assignees  from  said  company  of  its 
lease  of  the  railroad  of  the  Vermont  &  Canada  Railroad  Company, 
made  returnable  before  the  superior  court  to  be  holden  at  Boston, 
Massachusetts,  on  the  first  Tuesday  of  January,  1874,  demand- 
ing in  damages  $150,000,  and  by  said  writ,  summoned  as  trustees 
of  the  defendants  therein,  the  above  named  corporations  and  the 
said  George  Stark ;  and  in  said  petition  charging  that  said  suit 
was  instituted  for  the  purpose  of  locking  up  said  funds  in  the 
hands  of  the  trustees,  who  are  in  doubt  whether  they  can  safely 
pay  said  balances  to  the  petitioner ;  and  that  the  action  of  the 
101 
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Ycrmont  <&  Canada  Railroad  Company  in  summoning  said  corpo- 
rations and  Stark  as  trustees,  causes  the  petitioner  great  embar- 
rassment in  the  execution  of  its  duties  as  such  receiver  and  man- 
ager ;  and  praying  that  the  Vermont  &  Canada  Railroad  Company 
might  be  enjoined  from  the  further  prosecution  of  said  suits  as 
against  the  corporations  and  individuals  summoned  as  trustees, 
and  that  it  might  be  ordered  and  directed  to  discharge  said  trus- 
tees,  and  release  its  attachment  of  all  funds  in  the  hands  of  said 
trustees  which  accrued  from  the  earnings  and  income  of  the  roads 
and  property  under  the  management  of  the  petitioner,  and  for  such 
other  relief  as  to  equity  might  appertain. 

It  appeared  upon  the  hearing,.that  the  petitioner  was  appointed 
recci'.  er  and  manager  of  the  roads  described  in  the  petition,  on  the 
21st  day  of  June,  1873  ;  that  on  the  1st  day  of  July,  1873,  it 
took  possession  of  said  roads,  and  had  been  running  and  opera- 
ting the  same  under  said  appointment,  as  receiver  and  manager, 
ever  since ;  that  the  petitioner  notified  the  said  corporations  and 
the  said  Stark,  summoned  as  trustees  in  the  aforesaid  suit,  of  its 
appointment,  and  that  all  tlie  funds  in  the  hands  of  the  supposed 
trustees  had  accumulated  since  the  receipt  by  them  of  said  notice, 
and  were  due  and  payable  to  the  petitioner  as  such  receiver  and 
manager. 

It  further  appeared  that  the  Vermont  &  Canada  Railroad  Com- 
pany was  chartered  by  the  legislature  of  this  state  ;  that  its  rail- 
road is  within  this  state ;  that  three  of  the  seven  directors  of  said 
company,  and  its  clerk,  were  residents  of  this  state,  and  that  the 
charter  of  said  company  requires  that  the  office  of  clerk  of  the 
corporation,  shall  be  kept  in  this  state.  And  it  appeared  that 
there  was  due  to  the  petitioner  from  thesupposed  trustees,  at  the 
time  they  were  summoned  as  such  trustees,  the  sum  of  $775,285, 
all  of  which  sum,  except  about  $400,000,  was  due  from  the  peti- 
tioner to  connecting  roads ;  that  in  consequence  of  being  sum- 
moned as  aforesaid,  said  trustees  refused  to  pay  over  the  balances 
duo  to  the  petitioner,  and  hence  the  petitioner  was  unable  to  meet 
its  obligations  to  connecting  roads,  and  other  obligations  which  it 
was  under  as  such  receiver  and  manager,  and  had  been  put  to 
great  trouble  and  expense  in  procuring  means  with  which  to  meet 
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the  necessary  expenses  of  operating  said  roads ;  and  that  the  only 
means  it  had  for  paying  said  operating  expenses,  were  from  the 
income  of  said  roads,  a  large  portion  of  which  income  was  col- 
lected from  said  corporations  and  said  Stark,  summoned  as  trus- 
tees ;  that  under  the  system  of  doing  business  upon  the  roads 
under  the  management  of  the  petitioner,  and  other  roads  with 
whom  the  petitioner  has  business  connections,  the  corporation  de- 
livering the  freight  collects  the  entire  charges  for  its  transporta- 
tion, and  divides  the  same  between  the  roads  over  which  it  has 
been  transported  ;  and  that  it  is  necessary  to  a  profitable  use  of 
the  roads  under  the  management  of  the  petitioner,  that  this  system 
should  be  continued. 

These  were  the  material  facts  upon  which  the  petitioner  predi- 
cated its  right  to  the  relief  prayed  for.  The  petitionee  claimed 
that  the  petitioner  was  not  entitled  to  relief,  for  the  following 
reasons : 

First:  The  petitionee  denies  that  the  petitioner  is  a  duly  organ- 
ized corporation  pursuant  to  its  charter  ;  or  that,  if  duly  organ- 
ized, it  is  competent  to  be  a  receiver  in  said  cause.  There  was  no 
evidence  offered  bearing  upon  the  subject-matter  of  this  objcctit)n, 
except  the  record  above  referred  to ;  and  when  a  party  produces  the 
proper  rectrd  evidence  of  his  appointment,  that  evidence  is  con- 
clusive of  his  right,  until  it  is  impeached.  And  it  has  been  held 
that  it  was  immaterial  that  the  order  appointing  a  receiver,  is 
erroneous  or  improper,  or  ought  not  to  have  been  made  ;  while  it 
is  a  subsisting  order,  it  is  not  competent  for  any  one  to  interfere 
with  the  possession  of  the  receiver ;  and  if  a  party  feels  aggrieved 
by  the  order  of  court  making  the  appointment,  he  must  institute 
proper  proceedings  to  test  its  validity.  Jiussell  v.  JEast  Anglian 
Railway  Co.  3  Mac.  &  G.  117 ;  Ames  v.  Brikenhead  Docks^  20 
Beav.  858. 

Second :  That  the  petitioner  had  no  legal  right  under  its  ap- 
pointment, to  take  possession  of  the  petitionee's  property.  This 
objection  involves  a  mixed  question  of  law  and  fact,  and  upon 
the  question  of  fact,  it  is  enough  to  say,  that  it  appeared  by  the 
order  appointing  the  petitioner  receiver  and  manager,  that   it 
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was  directed  to  take  possession  of  this  property.  The  question 
of  law  involved  has  already  been  sufficiently  answered. 

Third:  That  these  proceedings  are  informal  and  invalid.  The 
scope  and  object  of  this  petition,  is  to  invoke  the  aid  of  the  court 
to  protect  its  own  officer  in  the  possession  of  property  which 
it  has  been  ordered  to  take,  in  a  pending  cause  ;  and  it  is  compe- 
tent to  grant  such  aid  upon  motion  or  petition.  The  proceed- 
ings ordinarily  must  be  speedy  and  summary,  to  be  beneficial ;  and 
if  the  party  was  required  to  file  an  original  bill,  and  await  the 
termination  of  a  suit,  such  delay  would  defeat  the  very  purpose 
in  view.  And  I  might  add,  that  since  the  decree  of  1864,  wherein 
it  was  ordered  that  this  cause  should  be  continued  on  the  docket, 
with  leave  to  all  the  parties  to  the  cause  to  apply  to  the  court  for 
further  orders  in  the  premises,  it  has  been  the  uniform  practice 
for  all  having  any  legal  relation  to,  or  interest  in,  the  subject- 
matter  of  the  cause,  to  apply  to  the  court  in  the  same  manner  that 
the  petitioner  has  now  applied. 

Fourth :  That  if  the  funds  in  the  hands  of  the  parties  sum- 
moned as  trustees,  belong  to  the  petitioner,  it  has  the  right,  under 
the  laws  of  Massachusetts,  to  enter  and  claim  the  same,  or  to  in- 
stitute other  proceedings  under  the  laws  of  that  state,  to  determine 
its  rip:ht.  This  objection  is  predicated  upon  the  well-known  rule 
of  equity  law,  that  courts  of  equity  will  not  lend  their  aid  to  a 
party  who  has  a  full  and  adequate  remedy  at  law,  and  a  court  of 
law  is  capable «of  affording  sufficient  redress.  But  to  bring  the 
petitioner  within  that  rule,  and  preclude  it  from  equitable  relief, 
it  must  appear  that  the  remedy  at  law  %%  adequate,  and  that  the 
relief  it  could  obtain  in  a  court  of  law,  would  be  sufficient.  I 
think  the  court  of  law  to  which  the  petitionee  has  referred  the 
petitioner,  is  unable  to  furnish  the  relief  to  which  the  petitioner  is 
entitled,  and  that  the  petitioner  comes  within  an  exception  to  the 
general  rule,  which  is  as  well  understood  as  the  rule  itself.  The 
reasons  for  this  belief  will  be  more  fully  stated  hereafter. 

This  disposes  of  the  special  reasons  which  have  been  urged  \^j 
the  petitionee  against  the  granting  of  the  prayer  of  the  petitioner. 
But  the  general  denial  by  the  petitionee  of  the  right  of  the  peti- 
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tioner  to  the  relief  prayed  for,  involves  the  question  of  the  right 
or  power  of  the  court  to  grant  it.  The  right  of  a  court  of  equity 
to  restrain  parties  resident  in  England  from  the  prosecution  of 
suits  in  foreign  countries,  was  recognized  more  than  two  hundred 
years  ago,  by  the  highest  judicial  tribunal  of  that  country,  and  is 
as  well  established  there  as  any  other  principle  of  equity  law. 
Toller  V.  Carteret^  2  Vern.  494 ;  Penn  v.  Lord  Baltimore^  1  Ves. 
Sen.  444  ;  Wharton  v.  May^  5  Ves.  71 ;  Bushby  v.  Munday^  6 
Mad.  297  ;  Lord  Poriarlington  v.  Soulby^  2  M.  &  R.  104 ;  Mac- 
Laren  v.  Stainton^  15  L.  &  Eq.  600  ;  Beauchamp  v.  Marquis  of 
Huntley^  1  B.  £  M.  259.  The  right  is  not  grounded  upon  the 
pretension  to  the  exctcise  of  judicial  and  administrative  rights 
abroad,  but  upon  the  fuct  of  the  party  upon  whom  the  order  is 
made,  being  within  the  jurisdiction  of  the  court.  And  while  the 
courts  of  one  country  have  no  authority  to  exercise  any  control 
over  the  courts  of  another  country,  they  have  authority,  where  the 
parties  are  resident  within  their  jurisdiction,  to  act  in  personam 
upon  them,  and  direct  them  by  injunction  to  proceed  no  further. 
This  is  the  rule  in  the  United  States  courts ;  14  How.  228  ;  and 
in  most,  if  not  all  of  the  states ;  2  Story  Eq.  Jur.  §899,  and  note  ; 
High  Injunct.  §  (iO,  and  note  ;  Dehon  et  ah,  v.  Foater  et  ah.  4 
Allen,  541  ;  Great  Falls  Manuf,  Co.  v.  Worsted-,  23  N.  Bf  462  ; 
and  is  recognized  in  our  own  state,  in  Bank  of  Bellows  Falls  v. 
Rutland  ^  Burlington  R.  R.  Co.  et  ah.  28  Vt.  470.  The  right 
being  established,  it  remains  to  be  considered  whether  this  is  a 
proper  case  for  its  exercise.  A  receiver  is  indifferent  between 
the  parties,  and  is  appointed  by  the  court  to  collect  the  rents,  is- 
sues, and  profits  of  land,  or  the  produce  of  personal  estate,  or  other 
things  in  question,  pending  the  suit  (which  it  does  not  seem  rea- 
sonable to  the  court  that  either  party  should  do),  for  the  purpose 
of  getting  in  and  securing  funds  which  the  court,  at  the  hearing 
or  in  the  course  of  the  cause,  will  have  the  means  of  distributing 
among  the  parties  entitled  thereto.  He  owes  an  equal  duty  to  all 
alike,  and  is  responsible  to  the  court  alone.  Dan.  Gh.  Pr.  1552 ; 
Uvans  V.  Coventry,  8  Drew.  80 ;  Booth  v.  Clarky  17  How.  331 ; 
Libby  v.  Rosekrans,  56  Barb.  202 ;  Baker  v.  Backus,  32  111.  79. 
And  the  object  sought  by  the  appointment,  may  be  generally  de- 
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scribed  to  be,  to  provide  for  the  safety  of  property  pending  the 
litigation  which  is  to  decide  the  rights  of  litigant  parties.  Tre- 
dett  V.  Armstrohg,  1  Keen,  428 ;  Owen  v.  Homan^  4  H.  L.  1032. 
And  where  a  receiver  is  required  for  the  above  purpose,  and  for 
the  purpose  of  carrying  on  or  superintending  a  trade  or  business, 
he  is  usually  called  a  manager,  or  receiver  and  manager,  and  bis 
appointment  as  manager  implies  that  he  has  power  to  deal  with 
the  property  over  which  he  is  appointed  ;  and  both  are  the  ser- 
vants and  officers  of  the  court,  and  entitled  to  its  protection  while 
in  th6  proper  discharge  of  their  duty. 

When  the  court  has  appointed  a  receiver  or  manager,  his  posses- 
sion is  the  possession  of  the  court,  for  the  benefit  of  the  parties  to 
the  suit,  and  may  not  be  disturbed  without  the  leave  of  the  court. 
And  if  any  person,  whoever  he  be,  disturbs  the  possession  of  the 
receiver  or  manager,  that  person  is  held  guilty  of  a  contempt  of 
court,  and  liable  to  be  imprisoned  for  such  contempt.  Angel  v. 
Smithy  9  Ves.  335 ;  Hutchinson  v.  Masaereene,  2  Ball.  &  B.  55 ; 
Ames  v.  Brik*tnhead  Docks^  supra;  Clark  v.  Bening**r^  9  Am. 
Law  Reg.  n.  s.  304  ;  Watkins  v.  Finkneg,  3  Edw.  Ch.  633. 
If  any  person  claims  a  right  paramount  to  the  right  of  a  receiver 
or  manager,  he  must,  before  he  presumes  to  take  any  steps  of  his 
own  motion,  apply  to  the  court  for  leave  to  assert  his  right  against 
the  receiver  or  manager.  Hawkins  v.  Outhercole^  1  Drew.  17  ; 
Mandfield  v.  Randfieldj  1  Drew.  &  S.  314.  This  rule  is  not  eon- 
fined  to  property  actually  in  the  hands  of  the  receiver  or  manager. 
The  court  wi  1  not  permit  any  one,  without  its  sanction  and  au- 
thority, to  interrupt  or  prevent  payment  for  any  property  which 
he  has  been  appointed  to  receive,  though  it  may  not  be  actually 
in  his  hands.  Ames  v.  Brikenhead  Docksy  supra.  The  neces- 
sity for  this  rule  is  obvious ;  for  if  a  party  to  the  suit  can  wrest 
the  possession  of  the  property  from  the  receiver  or  manager,  he 
may  in  this  way  defeat  the  purpose  of  the  appointment.  The  pe- 
titionee would  not  have  been  permitted  to  attach  the  funds  of  the 
petitioner  in  the  courts  of  this  state,  and  he  can  obtain  no  supe- 
rior equity  in  the  courts  of  another  state.  And  it  is  competent 
for  this  court  to  restrain  by  injunction,  parties  within  its  juris- 
diction, from  doing  those  acts  in  another,  state  which  would  subject 
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them  to  that  process  if  done  here.  It  was  clearly  competent  for 
the  petitionee  to  have  shown  that  the  funds  attached  by  it,  were 
subject  to  the  legal  debts  of  the  defendants  in  that  suit ;  but  no 
evidence  tending  to  show  that  fact,  was  introduced ;  and,  as  the 
case  was  made  up,  there  is  no  question  to  litigate  in  that  suit  as  to 
who  is  entitled  to  those  funds. 

Under  such  circumstances,  and  with  such  important  interests 
involved,  the  administration  of  justice  would  be  defective,  if  it 
compelled  the  petitioner  to  await  the  result  of  that  suit,  before  it 
could  be  in  a  position  to  assert  its  legal  right  to  those  funds. 
From  the  facts  found,  and  the  law  applicable  to  them,  it  seems  to 
me  that  this  is  a  proper  case  for  the  exorcise  of  the  right  above 
referred  to,  and  that  the  prayer  of  the  petition  ought  to  be  granted, 
and  that  an  injunction  should  issue,  restraining  the  petitionee  from 
the  further  prosecution  of  said  suit  as  against  the  corporations  and 
the  said  Stark,  summoned  as  trustees,  and  that  within  a  time  to 
be  named  in  the  same,  they  be  ordered  to  release  and  discharge 
in  writing  said  corporations  and  said  Stark,  summoned  as  trustees, 
and  each  of  them,  from  all  claim  which  they  have  on  said  funds 
by  reason  of  the  service  of  said  trustee  process,  and  to  effectually 
discharge  said  corporations  and  said  Stark,  summoned  as  trustees, 
and  each  of  them,  from  all  liability  to  answer  in  said  su  t  for  any 
of  the  funds  which  were  in  their  hands  at  the  time  of  the  service 
of  said  trustee  process  upon  them,  or  which  have  come  into  their 
hands  since  the  service  of  the  same,  arising,  or  which  may  have 
arisen,  from  the  earnings  of  the  railroads  or  property  under  the 
management  of  the  petitioner  as  such  receiver  and  manager,  as 
well  as  all  earnings  arising,  or  which  may  have  arisen,  from  the 
business  passing  over  said  roads,  coming  from  connecting  roads. 

Under  the  prayer  for  further  relief,  the  petitioner  claims  that  it 
is  entitled  to  an  order  prohibiting  the  petitionee  from  interfering 
in  any  manner  to  prevent  the  payment  to  the  petitioner,  by  the 
parties  from  whom  the  same  may  become  due  and  payable,  of  any 
funds  hereafter  arising  from  the  earnings  of  the  railroads  under 
its  management  as  receiver  and  manager.  By  the  order  appoint- 
ing it  receiver  and  manager,  the  petitioner  was  directed  to  ^^  rutiy 
cperaUy  and  manage  "  said  railroads,  subject  to  and  under  the  de- 
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crees  and  orders  which  had  been  made  io  the  cause,  and  subject 
to  the  farther  orders  and  directions  of  the  court.  As  long  as  this 
duty  is  required  of  the  petitioner,  it  is  clearly  the  duty  of  the 
court  to  furnish  the  petitioner,  if  within  its  power,  the  necessary 
aid  and  protection  in  its  performance  of  that  duty.  The  power 
to  fulfil  its  duty,  depends  upon  the  power  of  the  petitioner  to  con- 
trol the  income  and  earnings  of  the  roads ;  and,  in  view  of  the 
attempt  which  has  been  made  to  divest  them  of  such  control,  and 
the  disastrous  consequences  which  must  result  to  the  trust  prop- 
erty if  such  attempts  are  to  be  repeated,  the  petitionee  will  be 
enjoined  from  doing  or  omitting  to  do,  directly  or  indirectly,  by 
suit  or  otherwise,  any  act  or  thing  to  prevent  or  impede  the  pay- 
ment of  all  or  any  lunds  which  may  hereafter  accrue  in  the  hands 
of  any  corporation  or  person  whatsoever,  arising  from  the  earn- 
ings of  the  railroads  under  tlie  management  of  the  petitioner  as 
such  receiver  and  manager. 

There  is  another  reason  which,  in  my  judgment,  makes  the  inter- 
ference of  the  court  proper  upon  this  petition.  The  petitionee  is 
orator  in  the  cause,  and  the  property  passed  into  the  hands  of 
receivers  upon  its  application,  and  is  being  administered  in  that 
cause  for  the  benefit  of  those  entitled  to  the  property  in  propor- 
tion to  their  respective  rights  in  the  same.  It  would  be  inequita- 
ble to  permit  any  one  party  to  obtain  a  preference  in  any  manner 
over  the  others,  or  withdraw  for  their  own  benefit,  any  portion 
of  the  fund  which  should  be  paid  into  court  and  distributed 
according  to  the  equitable  rights  of  the  parties  entitled. 

I  have  deemed  this  a  proper  occasion  on  which  to  define  the 
legal  relations  which  the  petitio  ee  and  parties  to  this  cause,  sus- 
tain to  this  trust  property  ;  and  in  doing  so,  I  have  sought  to  avoid 
the  introduction  of  any  *'  new  or  strange  doctrine,'*  but  rather  to 
apply  the  authoritative  principles  of  equity  law.  The  considera- 
tion of  the  subject-matter  of  the  petiiion,  does  not  demand  any 
expression  of  approval  or  disapproval  of  the  manner  in  which 
the  petitioner,  or  its  predecessoi*s  in  office,  have  discharged  their 
duty.  That  remains  to  be  determined.  Neither  is  it  competent 
on  this  hearing,  to  modify  or  change  anj^  previous  orders  in  rela- 
tion to  any  funds  which  the  petitioner  has  or  may  receive,  grow- 
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ing  out  of  the  trust  property  ;  but  while  this  cause  remains  in 
court,  and  the  court  is  charged  with  the  administration  of  this 
property,  the  servants  and  officers  of  the  court  who  have  been 
called  in  to  aid  in  such  administration,  will  be  protected  while  in 
the  discharge  of  their  duty  ;  and  when  this  court  lacks  the  ability 
to  aflFord  such  protection,  it  should  be  deprived  of  the  power  to 
make  any  such  appointment.  And,  if  having  the  ability,  it  re- 
fuses or  neglects  to  exercise  it,  it  fails  in  the  discharge  of  a  plain 
and  palpable  duty.  It  is  competent  for  any  of  the  parties  to  this 
cause,  to  ask  leave  of  the  court  to  bring  an  action  at  law  against 
the  petitioner  ;  but  without  such  leave,  the  court  will  not  permit 
itself  to  be  ousted  of  its  jurisdiction,  by  dispossessing  its  officers 
of  the  property  entrusted  to  their  custody. 
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ACTION.    . 

1.  N.  A  Co.  were  jointly  and  equally  interested  with  the  plaintiff  in 
the  contract  declared  upon,  at  the  time  of  the  making  thereof,  of  which 
the  defendant  then  had  notice.  The  plaintiff  and  defendant  understood 
at  the  time  they  made  the  contract,  that  it  was  a  contract  between  them, 
and  not  between  the  plaintiff  and  N.  &  Co.  on  one  part,  and  the  defend- 
ant on  the  other  part.  Held,  that  the  plaintiff  could  maintain  an  action 
thereon  in  his  own  name,  without  joining  N.  &  Co.  as  plaintiffs.  Bibbard 
V.  MilU,  243. 

2.  The  legal  interest  in  a  contract  is  in  him  to  whom  the  promise  is 
made,  and  from  whom  the  consideration  moves  ;  and  he  alone,  or  his  legal 
representative,  can  maintain  an  action  at  law  thereon.  Fugure  v.  Mu- 
twil  Society  of  8t  Joseph,  362. 

3.  The  plaintiff  leased  a  farm  and  stock  to  the  defendant  Ballard,  by 
contract  in  wriliug  not  under  seal,  which  purported  to  be  a  contract  be- 
tween them  only,  and  the  other  defendants  were  not  mentioned  in  the 
body  of  the  instrument.  The  contract  was  signed  by  the  plaintiff,  and 
immediately  after  his  signature,  was  the  following  :  **  For  the  payment 
of  said  contract  being  fulfilled  on  the  part  of  the  said  J.  N.  Ballard,  we 
the  undersigned  will  become  responsible,"  which  was  signed  by  all  the 
defendants.  Ballard  went  into  possession  under  said  contract ;  but 
neither  of  the  other  defendants  ever  received  any  benefit  from  the  con- 
tract, or  from  Ballard's  occupancy  thereunder  ;  and  their  liability  thereon 
rested  solely  upon  their  having  signed  the  same  as  aforesaid.  Held,  that 
their  undertaking  was  an  independent  guaranty,  collateral  to  the  principal 
contract,  and  that  they  were  not  joint  contractors  with  the  said  Ballard. 
Cro8B  v.  Ballard  et  als,  415. 

4.  In  general,  in  case  of  a  mere  personal  contract,  the  action  for  the 
breach  of  it  cannot  be  brought  against  a  person  to  whom  the  contracting 
party  has  assigned  his  interest ;  and  the  original  party  alone  can  be  sued. 
Thus,  where  the  plaintiff  demised  lands  and  goods  by  lease  signed  by 
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himself  only,  to  one  of  the  defendants  and  one  L.,  who  took  possession 
under  the  lease,  which  obligated  them  to  return  the  same  goods  at  the 
end  of  the  term,  or  pay  therefor,  or  replace  them  with  others  of  the  same 
kind  and  quality,  and  L.  subsequently  assigned  his  interest  in  the  lease 
to  the  other  defendant,  who  succeeded  to  L's  possession,  but  made  no 
new  contract  with  the  plaintiff,  it  was  held^  that  L's  assignee  was  not 
liable  for  said  goods,  under  said  lease.     Smith  v.  Kellogg  et  ah  660. 

5.  In  a  suit  returnable  before  a  justice,  the  plaintiff  died  before  the 
return  day,  and  the  case  was  continued  five  times,  without  any  sugges- 
tion of  the  plaintiff's  death  upon  the  record.  Two  of  said  continuances 
were  because  of  the  inability  of  the  Justice  to  attend,  and  the  others  were 
at  the  request  of  the  defendant.  On  the  last  continuance  day,  the  admin- 
istrator entered  to  prosecute,  and  it  did  not  appear  but  that  he  entered 
at  the  next  court  day  after  his  appointment.  Held^  that  the  cause  was 
not.  discontinued  by  such'continuauces.     Babcock,  admr.  v.  Culver^  715- 

ACTION  ON  THE  CASE. 

1.  The  defendant  was  one  of  the  selectmen  of  the  plaintiff  town.  It 
became  necessary  for  the  selectmen  to  raise  $400  to  use  in  the  business 
of  the  town,  and  for  that  purpose  they  executed  two  negotiable  promis- 
sory notes  in  their  ofBcial  capacity,  for  $400  each,  payable  to  different 
banks,  as  they  did  not  know  which  bank  would  discount,  and  delivered 
them  to  the  defendant  to  get  one  of  them  discounted,  which  he  did  at  tlve 
bank  to  which  it  was  payable.  The  other  selectmen  thereupon  called 
upon  thi  defendant  to  give  up  the  other  note  to  them,  to  be  destroyed, 
whereupon  the  defendant  informed  them  that  he  had  destroyed  it,  which 
was  false.  Afterwards,  and  wliile  he  was  selectman  as  aforesaid,  the  de- 
fendant, with  intent  to  defraud  the  town,  negotiated  said  last  mentioned 
note  to  one  R.,  and  obtained  the  money  on  it,  and  appropriated  it  to  his 
own  use;  and  the  town  subsequently  paid  and  took  up  said  note.  Held, 
that  the  defendant  was  liable  to  the  town  in  an  action  on  tJie  case,  for 
the  damage  it  had  sustained  by  his  wrongful  act.     Troy  v.  Aiken,  55. 

2.  The  defendant  made  false  and  fraudulent  representations  to  the 
plaintiff  as  to  facts  which  he  asserted  had  actually  taken  place,  whereby 
the  plaintiff  was  induced  to  buy  of  the  defendant  an  interest  in  a  certain 
patent-right,  and  was  thereby  damnified.  Held,  that  the  defendant  was 
liable  therefor  in  an  action  on  the  case.     Somers  v.  liichards,  170. 

3.  In  an  action  on  the  case,  it  is  not  necessary  for  the  plaintiff  to 
prove  all  the  allegations  of  the  declaration  as  to  the  means  used  by  the 
defendant  in  doing  the  act  complained  of,  provided  less  than  all  are  suffi- 
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cient  to  constitute  a  cause  of  action,  and  what  are  sufficient  are  prov^. 
Ih. 

4.  The  declaration  in  this  case,  g.  v.,  held  to  be  in  case,  and  not  as- 
sumpsit.   Ih. 

See  Trespass,  2. 

AMENDMENT. 

The  amendment  of  the  statutory  form  of  a  writ  of  ejectment  so  as  to 
include  damage  idone  to  the  premises  by  the  defendant  while  wrongfully 
in  possession,  neither  changes  the  form  of  action,  nor  introduces  a  n6w 
cause  of  action,  and  is  matter  of  discretion,  not  revisable  in  the  supreme 
court    Lippett  v.  KeUtl/^  ^1^6- 

ASSOCIATIONS. 

In  1802,  when  F.  became  a  member  of  a  voluntary  charitable  asso- 
ciation, the  by-laws  thereof  provided  that  members  paying  tbe  regular 
assessments,  should  be  entitled  to  25  cents  per  day  during  their  sickness  ; 
that  the  society  would  pay  25  cents  per  day  to  the  widow  of  each  mem- 
ber, so  long  as  she  remained  a  widow,  &c. ;  and  that  the  society  should  not 
reduce  its  aid  to  the  sick,  so  long  as  $20  remained  in  the  treasury.  Said 
by-laws  also  provided  for  amendments  thereof,  and  how  they  should  be 
made.  In  18C8,  said  association  was  incorporated  by  act  of  the  legisla- 
ture, which  provided  that  it  might  alter  or  change  its  by-laws.  The  by- 
laws in  force  at  the  time  of  tlie  passage  of  said  act,  were  continued  in 
force  till  August,  1809,  when  the  society  adopted  new  by-laws,  whereby 
it  was  provided  that  such  widows  should  receive  25  cents  per  day  until 
they  had  received  $200.  F.  died  January  5, 1809.  The  plaintiflT  was  his 
widow,  and  had  received  the  $200  aforesaid,  and  brought  suit  to  recover 
at  the  rate  of  25  cents  per  day,  which  would  amount  to  more  than  $200. 
Held^  that  said  society  had  the  right  to  amend  its  by-laws  as  aforesaid, 
and  that  the  plaintiff,  having  received  said  $200,  was  precluded  from  fur- 
ther recovery.    Fugure  v.  Mutual  Society  of  St  Joseph,  362. 

ATTACHMENT. 

A  butcher's  only  harness,' used  and  needed  by  him  in  his  business,  is 
not  exempt  from  attachment.     Carty  v.  Drew,  346. 

BAIL.    See  Recognizance. 

BANKS. 

The  fact  that  a  national  banking  association  keeps  such  a  list  of  stock- 
holders as  required  by  the  act  of  Congress,  from  which  the  listers  of  a 
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town  may,  on  application  to  such  association,  transcribe  such  stock  as 
ihey  deemed  taxable  in  their  town,  docs  not  absolve  the  cashier  of  such 
association  from  the  duty  of  transmitting  to  town  clerks  a  list  of  stock- 
holders, as  required  by  our  statute,  nor  mitigate  the  penalty  imposed  for 
the  neglect  of  such  duty,  although  the  listers  in  fact  transcribe  such 
stock  from  the  list  so  kept,  and  the  same  is  duly  taxed  in  such  town. 
Newman  v.  Wait,  689. 

BOOK  ACCOUNT. 

1.  It  is  foreign  from  the  letter  and  spirit  of  §  18,  ch.  41,  of  the  Gren. 
Sts.,  to  allow  a  party  whose  principal  matter  of  controversy  properly  be- 
longs to  the  action  of  account,  but  who  has  a  few  items  of  book  account 
disconnected  with  it,  or  incidentally  arising  out  of  it,  to  bring  in  and 
adjust  such  matter  in  the  action  of  book  account.  Huxley  v.  Cartnanj 
462. 

m 

2.  Where  the  auditor  detailed  facts  and  circumstances  in  his  report, 
and  then  said  that,  ^^  from  the  facts  and  circumstances  above  stated,  I 
find,"  &c.,  and  submitted  to  the  court  whether  he  had  erred  in  the  law 
of  the  case,  it  was  Jield,  that  the  construction  of  the  report  was,  that  the 
auditor  based  his  findings  wholly  upon  the  facts  and  circumstances 
stated  in  the  report.    Briggs  v.  Estate  of  Briggs,  571. 

3.  The  finding  of  a  fact  by  an  auditor,  is,  usually,  conclusive  of  its 
existence  upon  the  county  court;  but  if  the  fact  found  is  merely  an  in- 
ference, or  a  fact  which  the  law  would  infer  from  other  facts  found  and 
stated  by  the  auditor,  and  the  auditor  has  made  a  mistake  in  the  law  as 
applicable  to  the  facts  stated  by  him,  and  so,  erroneously  inferred  a  fact 
to  exist,  the  county  court  may  disregard  his  findings,  and  make  such 
inference  as  the  law  warrants  from  the  facts  stated,  and  render  judgment 
accordingly.    Ih. 

BOUNDARY  LINE. 

1.  Where  the  channel  of  a  river  is  the  boundary  between  states,  the 
sudden  changing  of  such  channel  by  artificial  means,  has,  of  itself,  no 
efiect  to  change  such  boundary,  any  more  than  it  would  in  the  case  of 
private  property.    State  v.  Young,  666. 

2.  Political  boundaries,  as  well  as  boundaries  of  private  property, 
may  be  established  or  changed  by  the  acquiescence  of  proper  parties  ; 
but  state  boundaries  cannot  be  changed  by  the  acquiescence  of  towns, 
or  of  town  authorities.    16. 

3.  A  line  may  be  established  by  acquiescence  of  the  parties,  that  is 
difierent  from  the  true  line  ;  and  where  adjoining  owners  treat  a  line  as 
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the  division  line,  and  occupy  with  reference  to  it  for  a  period  of  fifteen 
years,  although  it  was  not,  in  the  first  instance,  established  by  them  by 
agreement,  it  becomes  the  true  line,  as  much  as  though  it  were  estab- 
lished and  evidenced  by  an  original  survey.    Davis  v.  Judge,  655. 

BURIAL  GBOUNDS. 

1.  When  land  is  set  out  and  sequestered  under  §9,  ch.  18  of  the  Gen. 
Sts.,  for  the  establishment  or  enlargement  of  public  burial-grounds,  pay- 
ment of  the  damages  awarded  the  land-owner,  within  the  ten  days  therein 
limited,  is  not  a  condition  precedent,  and  indispensable  to  the  validity 
of  the  proceeding  ;  and  the  omission  to  pay  or  tender  such  damages 
within  that  time,  does  not  render  the  proceeding  void.  Edgecumbe  et 
aU.  V.  Burlington  et  aU.  218. 

2.  The  act  of  incorporation  of  the  Green  Mountain  Cemetery  Asso- 
ciation, authorized  the  city  of  Burlington  to  transfer  and  convey  to  said 
association  the  public  cemetery  in  said  city  known  as  the  Green  Moun- 
tain Cemetery,  in  trust,  to  support,  embellish,  and  manage  the  same. 
Subsequently  said  city  duly  set  out  and  sequestered  certain  of  the  ora- 
tors^ land,  for  the  purpose  of  enlarging  said  cemetery,  and  with  a  view 
of  transferring  and  conveying  said  cemetery,  thus  enlarged,  to  said  asso- 
ciation, in  pursuance  of  said  act,  which  it  accordingly  did.  Held,  that 
such  enlargement  did  not  destroy  the  identity  of  such  cemetery,  and 
that  said  act  authorized  the  conveyance  thereof  as  enlarged,  to  said  as- 
sociation, and  that  the  view  with  which  said  enlargement  was  made,  did 
not  render  the  proceeding  invalid,    lb. 

CEBTIORABL 

As  the  issuing  of  a  writ  of  certiorari  is,  to  a  great  extent,  matter  of 
discretion,  the  practice  is,  to  hear  the  merits  of  the  case  upon  the  peti- 
tion for  the  writ,  and,  practically,  decide  the  whole  case  upon  the  grant- 
ing or  refhsing  of  the  writ.     Walbridge  v.  WaXbridge,  617. 

CLOSE  JAIL  CERTIFICATE.     8ee  Execution,  1,  2,  3 ;  Prac- 
tice, 21. 

CHANCERY. 

1.  The  orator  gave  his  promissory  note  to  A.  on  time.  Before  it  be- 
came due,  the  defendant  H.  sued  A.  and  trusteed  the  orator.  A.  was 
defaulted,  but  the  orator  appeared  and  made  full  disclosure  as  trustee, 
and  Rt:ited  all  he  knew  about  the  ownership  of  said  note,  and  was  ad- 
judged trustee  for  the  full  amount  thereof,  which  Judgment  remained 
unsatisfied.  The  orator  had  no  notice  before  Judgment,  except  from  A., 
that  the  note  had  been  transferred,  or  that  any  one  other  than  A.  claimed 
to  own  it.    After  judgment,  one  C.  notified  the  orator  that  he  owned  the 
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note,  and  claimed  that  he  notified  the  orator  thereof  before  the  com- 
mencement of  said  trustee  suit;  and  when  the  note  matured,  T.,  in  behalf 
of  said  C,  demanded  payment  thereof,  which  the  orator  refused.  After- 
wards, the  defendant  C,  claiming  to  be  the  lawful  bearer  of  said  note, 
brought  suit  thereon  against  the  plaintiff.  A  bill  to  compel  the  defend- 
ants to  interplead,  and  to  enjoin  the  defendant  C.  from  prosecuting  his 
said  suit,  and  H.  from  enforcing  said  judgment  against  the  orator,  and 
praying  that  said  note  be  surrendered  to  the  orator  upon  payment  of  the 
amount  thereof  into  court,  was  dismissed  fpr  want  of  equity.  Holmes  v. 
Clark  et  al  22. 

2.  The  bill  set  forth  a  past  diversion  of  water  by  the  defendants  from 
the  orator's  mill,  and  alleged  that  the  orator  and  the  defendants  were 
in  controversy  about  their  respective  rights  to  draw  water  from  a  certain 
mill-pond,  for  the  use  of  their  several  mills,  and  asked  to  have  said  rights 
ascertained  and  established,  and  prayed  for  an  injunction  against  the  de- 
fendants, to  restrain  their  use  of  the  water  except  in  a  certain  way,  and 
alleged  that  the  defendants  insisted  that  they  were  entitled  to  some  of 
the  water  belonging  to  the  orator,  and  that  they  were  using  the  same 
according  to  their  claim,  and  threatened  to  increase  their  use  thereof ; 
but  did  not  allege  that  such  use  as  was  then  made,  or  was  threatened  to 
be  made,  could  not  be  fully  compensated  in  damages  at  law ;  nor  that 
any  application  had  been  made  to  the  defendants  to  desist ;  nor  that  re- 
peated and  vexatious  suits  at  law  would  be,  or  were  believed  to  be,  nec- 
essary, to  maintain  the  rights  infringed  upon.  Held,  that  the  court  of 
chancery  had  no  jurisdiction  of  the  case  made  by  the  bill.  Marble  & 
Slate  Go,  v.  Adams  et  als,  496. 

3.  Where  the  orator  was  entitled  to  have  the  bill  taken  as  confessed 
in  the  court  of  chancery,  against  some  of  the  defendants,  for  want  of  an 
answer,  and  it  not  appearing  that  any  such  entry  was  made  before  the 
case  passed  to  the  supreme  court,  the  supreme  court  ordered  the  bill  to 
be  taken  as  confessed,  and  a  decree  for  the  orators  against  such  defend- 
ants.    Sfierman  v.  AheU  et  als.  547. 

4.  To  a  bill  of  inteq^leader,  one  of  the  defendants  demurred,  and  the 
other  appeared,  but  did  not  demur  or  answer,  but  confessed  the  allega- 
tions of  the  bill.  The  court  overruled  the  demurrer  and  sustained 
the  bill,  and  thereupon,  without  other  decree,  ordered  and  decreed  that 
the  fund  belonged  to  the  demurrant,  and  that  the  same  be  paid  to  him  ; 
from  which  decree  the  orator  and  the  other  defendant  appealed.  Held, 
error,  and  that  the  case  was  irregularly  before  the  supreme  court ;  that 
such  confession  of  the  allegations  of  the  bill,  was  not  a  relinquishment 
of  that  defendant's  claim  to  the  fhnd,  and  a  consent  that  it  might  go 
to  the  demurrant ;  that  the  court,  upon  sustaining,  the  bill,  should  have 
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ordered  the  fund  paid  into  court,  and  dismissed  the  orator  from  being  a 
further  party  to  the  bill,  with  costs  to  be  paid  out  of  the  fund,  and,  the 
case  not  being  ripe  for  hearing  between  the  defendants,  have  ordered  an 
issue  formed  between  them,  and  when  formed  and  proofs  taken,  should 
have  heard  them  on  such  issue,  and  made  a  decree  settling  their  respec- 
tive rights.    First  National  Bank  v.  West  River  B.  B.  Co.  et  al  633. 

5.  The  defendant  railroad  company  had  commenced  the  construction 
of  its  road  over  the  lands  of  the  defendant  B.,  and  had  deposited  the 
amount  of  the  land  damages  awarded  B.  by  the  commissioners,  in  the 
plaintiff's  bank,  as  provided  by  statute,  for  which  the  bank  had  issued  a 
certificate  of  deposit  to  B.  While  said  work  was  in  progress,  and  before 
much  of  B's  land  had  been  taken,  said  company  was  enjoined  at  the  in- 
stance of  other  parties,  from  the  further  prosecution  of  work  upon  its 
road  ;  whereupon  it  forbade  the  orator  to  pay  B.  the  sum  so  deposited, 
because  it  had  taken  but  a  small  portion  of  the  lands  of  B.  for  which  said 
damages  were  awarded,  and  had  damaged  said  lands  to  a  much  less  ex- 
tent than  the  amount  of  the  damages  awarded.  B.  claimed  such  deposit, 
and  demanded  the  same  of  the  orator,  and  upon  its  refusal  to  pay  the 
same  to  him,  brought  suit  at  law  therefor.  The  orator  claimed  no  interset 
in  said  fund  other  then  as  a  stakeholder.  Held,  that  the  orator  could 
sustain  a  bill  of  interpleader  against  the  defendants  in  respect  to  said 
fund.    lb. 

6.  The  true  construction  of  the  16th  rule  in  chancery  is,  that  each 
party  before  he  commences  taking  the  testimony  on  his  side,  shall  furnish 
the  other  party  a  full  list  of  the  names  of  the  witnesses  whose  testimony 
he  intends  to  take.     Chase  v.  IHx,  642. 

See  Probate  Court,  3 ;  Executors  and  Administrators,  2 ; 

Eeceivers. 

COLLATERAL  SECURITY. 

The  plaintiff  and  H.  signed  a  note  with  K.,  as  his  sureties,  at  which 
time  K.  gave  the  plaintiff  a  note  against  the  defendant,  payable  to  K., 
or  bearer,  as  indemnity.  Said  last-mentioned  note  was  accommodation 
paper  as  between  K.  and  the  defendant,  but  the  plaintiff  had  no  knowl- 
edge of  it.  K.  subsequently  became  insolvent,  and  all  his  property  was 
divided  pro  rata  among  his  creditors,  making  a  dividend  of  thirty-five 
per  cent.  The  plaintiff  and  II.  received  their  dividend,  and  thereupon 
assumed  and  equally  paid  the  note  on  which  they  were  sureties  ;  where- 
upon K  executed  his  note  to  the  plaintiff,  on  six  months,  for  the  amount 
the  plaintiff  had  paid  as  such  surety,  less  said  dividend.    Held,  that  the 
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plaintiff's  claim  upon  the  note  against  the  defendant,  was  not  discharged, 
and  that  the  defendant  was  Hahle  to  him  upon  it    Pinney  v.  KimpUm 

CONSTRUCTIVE  POSSESSION.    See  Trespass,  1. 

CONTRACT. 

1.  At  the  expiration  of  the  year  during  which  the  plaintiff  had 
kept  her  daughter  as  a  pauper,  the  overseer  told  the  plaintiff  he  would 
pay  her  $*i.50  per  week  for  keeping  her  daughter  another  year  ;  but 
the  plaintiff  refused  to  do  it  for  that.  The  overseer  told  her  he  should 
take  her  away  then.  The  plaintiff  said  if  he  did,  she  should  go  with 
her.  Nothing  more  was  then  said  about  price.  In  May,  187iJ,  the 
overseer  went  to  the  plaintiff's  house,  prepared  to  take  her  daughter  lo 
a  place  where  he  had  contracted  for  her  to  be  kept  at  §3.50  per  week, 
but  the  plaintiff  resisted,  and  forcibly  prevented  his  taking  her  ;  where- 
upon the  overseer  told  the  plaintiff,  if  she  prevented  his  taking  her 
daughter,  and  kept  her  herself,  he  should  pay  her  only  $3./M)  per  week. 
Nothing  more  was  ever  said,  and  the  plaintiff  continued  to  keep  her 
daughter.  The  auditor  found  that  the  overseer  did  not  intend  to  take 
the  plaintiff's  daughter  away,  if  she  would  keep  her  for  $3.50  per  week, 
and  that  the  plaintiff  intended,  in  her  own  mind,  to  keep  her  for  that, 
hoping  that  the  town  w'ould  finally  pay  her  more.  Held,  a  contract  for 
keeping  the  pauper  at  83.50  per  week  from  the  expiration  of  the  pre- 
vious year.    Buck  v.  Worcester^  2. 

2.  The  plaintiff  contracted  to  work  for  the  defendant  a  year,  but  left 
before  the  year  was  out,  without  any  excuse.  The  plaintiff  told  the  de- 
fendant he  was  going  to  leave,  and  the  defendant  made  no  objection,  but 
said  he  could  get  as  good  workmen  as  the  plaintiff,  and  the  plaintiff  sup- 
posed the  defendant  consented  to  his  leaving.  The  next  day  the  defen- 
dant told  the  plaintiff  to  come  in  a  day  or  two,  and  he  would  settle  with 
him.  In  about  ten  days,  tile  plaintiff  went  to  the  defendant,  to  settle 
with  him,  and  the  defendant  told  him  his  books  were  at  his  attorney's 
otTice,  and  to  go  there.  The  plaintiff  went,  and  met  the  attorney.  The 
defendant's  books  then  showed  a  balance  of  .S57.±2  due  the  plaintiff.  The 
defendant  then  claimed  Jf50  damages  of  the  plaintiff,  and  was  willing  and 
offered  to  pay  the  |)laintiff  the  balance  of  $7.22,  as  a  compromise.  The 
defendant  never  claimed  damages  before  this  occasion.  Held,  that  the 
plaintiff  was  not  liable  for  damages,  and  was  entitled  to  recover  the  full 
amount  due  him  for  the  time  he  served.    Boyle  v.  Parker^  343. 

3.  A  purchaser  who  is  entitled  to  rescind  the  contract  for  fraud,  but 
who  delays  doing  so  for  the  purpose  of  affording  the  vendor,  at  his  re- 
quest, an  opi^ortunity  of  attempting  to  make  the  thing  sold,  of  value  and 
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satisfactory  to  the  purchaser,  is  not  precluded  by  such  delay  from  there- 
after rescinding  the  contract.     Powell  v.  Woodworth^  378. 

4.  The  plaintiff  and  K.  made  a  verbal  contract  with  the  defendant  to 
build  a  house  for  him  at  a  stipulated  price,  and  they  were  to  furnish  a 
plan  and  a  bill  of  the  limber.  The  contract  was  to  be  reduced  to  writ- 
ing if  the  defendant  desired  it,  which  he  afterwards  did.  Afterwards, 
K.  notified  the  defendant  that  he  should  not  be  a  party  to  the  contract, 
but  that  the  plaintiff  would  go  on  with  it  alone  ;  and  at  the  same  time 
K.  showed  the  defendant  the  plan  which  the  plaintiff'  had  drawn,  and 
gave  him  a  bill  of  timber  which  the  plaintiff  had  made  at  the  defendant's 
request.  Afterwards,  said  contract  never  having  been  reduced  to  writ- 
ing, the  plaintiff  and  defendant  made  another  contract,  identical  in  terms 
with  the  other,  but  they  alone  were  parties  thereto,  and  it  was  agreed 
that  K.  should  reduce  it  to  writing,  and  they  appointed  a  day  to  meet 
and  sign  it.  K.  reduced  it  to  writing,  but  the  defendant  refused  to  sign 
it,  or  to  permit  the  plaintiff  to  go  on  under  it,  and  employed  other  help 
to  build  his  house,  and  therein  used  the  bill  of  timber  which  the  plain- 
tiff had  made  out.  Held^  that  said  la<*t-named  contract  was  not  binding 
upon  the  parties  until  reduced  to  writing  and  signed  by  them,  and  that 
until  then,  either  party  had  a  right  to  refuse  to  enter  upon  the  perform- 
ance thereof.     Congdon  v.  Darcy,  478. 

C).  Held,  also,  that  the  making  of  the  plan  and  the  bill  of  timber,  and 
the  delivery  of  the  latter  to  the  defendant  by  K.,  could  not  have  constitu- 
ted part  performance  of  the  contract  between  the  plaintiff*  and  defendant 
alone,  conceding  that  such  contract  had  been  completed,  because  they 
were  made  and  delivered  as  part  performance  of  the  first  contract.     26. 

6.  The  plaintiff  was  the  maiden  sister  of  the  intestate,  and  never 
made  his  house  her  home  prior  to  August,  1805.  She  then  went  there 
to  see  the  intestate^s  sick  daughter,  who  died  soon  after.  At  this  time 
the  intestate  was  single,  and  continued  so  till  his  death,  April,  1870. 
After  his  daughter  died,  he  had  no  relatives  in  his  house  but  the  plain- 
tiff. Soon  after  his  daughter's  death,  the  plaintiff*  commenced  taking 
charge  of  the  intestate's  domestic  affairs,  but  without  his  request.  She 
labored  diligently  for  him,  and  did  more  than  he  desired  her  to  do,  un- 
til she  became  disabled  by  accident.  After  she  had  partly  recovered, 
she  continued  to  work  as  before,  until  the  intestate's  death.  It  did  not 
appear  that  the  intestate  ever  expressly  requested  the  plaintiff"  to  remain 
with  him  ;  but  he  expressed  to  others  his  pleasure  at  her  being  with 
him,  and  his  appreciation  of  her  services,  and  spoke  of  the  inconven- 
ience and  unpleasantness  of  her  leaving,  and  conjectured  what  he  should 
do  if  she  did  leave.  The  plaintiff  never  asked  the  intestate  to  settle 
with  her,  or  to  pay  her,  and  never  kept  any  account  with  him.     She  oc- 


812  INDEX. 


casionally  received  articles  of  clothing  from  him,  and  one  time  ten  dol- 
lars in  money,  as  she  was  about  to  go  on  a  journey  ;  and  she  occaston- 
ally  got  articles  at  the  store  on  his  credit,  and  showed  him  the  bills 
thereof.  The  intestate  kept  no  account  with  the  plaintiff,  and  her  name 
did  not  appear  on  his  books.  Entries  of  cash  paid  out  for  her  for  a  doc- 
tor and  other  things  while  sick,  were  found  on  his  cash-book.  After  she 
recovered  from  her  injury,  she  expressed  a  desire  to  do  all  she  could  for 
him,  because  he  was  put  to  so  much  expense  on  her  account  while 
sick.  Held,  that  from  these  facts,  the  law  would  imply  a  promise 
on  the  jiart  of  the  intestate,  to  pay  the  plaintiff  for  her  services.  Briggs 
V.  Estate  of  Briggs,  571. 

7.  The  defendants  were  partners.  J.,  one  of  the  defendants,  hired 
the  plaintiff  to  chop  for  the  firm  at  1^26  per  month.  After  the  plaintiff 
had  worked  a  while,  II.,  the  other  defendant,  who  knew  of  the  contract 
thus  made  by  J.,  wanted  the  plaintiff  to  take  charge  of  their  men  who  were 
chopping  and  getting  out  logs,  which  the  plaintiff  consented  to  do;  and 
after  he  had  worked  thereat  awhile,  he  notified  H.  that  he  should  charge 
them  $'2  per  day,  and  board,  and  if  he  would  not  pay  that,  he  should 
quit.  H.  told  him  to  keep  at  work,  and  he  would  pay  it,  if  J.  had  not 
made  a  contract  with  him  to  work  for  less,  and  the  plaintiff  kept  at  work 
accordingly.  J.  had  made  no  other  contract  with  the  plaintiff  than  as 
above  stated;  but  when  he  hired  him  as  aforesaid,  there  was  talk  about 
his  taking  charge  of  said  men  at  S30  per  month,  but  no  bargain  was  con- 
summated. Held,  that  the  promise  of  H.  was  binding  upon  the  defend- 
ants to  pay  the  plaintiff  two  dollars  per  day.  Carley  v.  Jenkins  A  Co. 
721. 

See  Schools  and  School  Districts,  2. 

CORrOEATION. 
See  Railroad,  1,  3;  Associations. 

COSTS. 

1.  The  exception  in  §22,  ch.  125,  Gen.  Sts.,  which  allows  the  plaintiff 
full  costs  in  trespass  on  the  freehold,  when  the  right  of  title  or  possession 
of  real  estate  comes  in  question,  although  he  recovers  no  more  than 
seven  dollars  damages,  does  not  withdraw  the  subject  from  the  scope  and 
effect  of  §  18,  ch.  33,  which  provides  that  when  the  plaintiff  recovers 
only  nominal  damages,  the  court  may  in  their  discretion  make  such  order 
in  respect  to  the  allowance  of  costs  to  the  plaintiff  as  shall  be  just  and 
equitable.     Clary  v.  McQlynn,  347. 

2.  Where  the  defendant  interposed  a  motion  to  dismiss  for  want  of 
jurisdiction  after  he  had  pleaded  to  issue  and  a  verdict  had  been  ren- 
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dered  against  him,  upon  which  he  prevailed  in  the  supreme  court,  he 
was  allowed  costs  in  the  supreme  court  only.  Chadwick  v.  Batchelder^ 
724. 

DAMAGES. 

1.  It  has  long  been  settled  in  this  state,  that  in  actions  of  trespass  for 
assault  and  battery,  the  jury  may  give  exemplary  damages.  And  the 
pendency  of  a  criminal  prosecution  for  the  same  act,  is  no  bar  to  the  re- 
coverv  of  such  dama<;es.    Edwards  v.  LeuvitL  12(5. 

2.  The  court  charged  the  jury  in^respect  to  prospective  damages,  that 
they  should  reduce  the  losses  which  the  plaintiff  would  thereafter  suffer 
from  loss  of  time,  doctoring,  and  personal  suffering,  to  their  present 
worth,  or  to  such  a  sum  as,  being  put  at  interest,  would  amount  to  the  sum 
they  found  the  plaintiff  would  lose  in  the  future  by  reason  of  the  injury. 
Held,  no  error.    Fulsome  v.  Concord^  135. 

3.  In  case  by  the  husband  for  injury  to  the  wife,  the  ground  of  recov- 
ery is  loss  of  service;  and  if  the  jury  think  that  the  sum  paid  for  nec- 
essary labor  substituted  for  the  ordinary  service  of  the  wife,  with  in- 
terest thereon,  is  the  measure  of  a  just  compensation  for  the  loss  of  the 
wife's  service,  they  are  at  liberty  to  find  damages  to  that  amount;  and  a 
charge  to  that  effect  is  no  error.  Whether  interest,  eo  nomine,  is  recov- 
erable in  an  action  of  tort  or  not,  a  jury  may  consider  time,  in  fixing 
upon  reasonable  damages.    Lindsey  v.  Danville,  144. 

4.  Evidence  offered  by  the  plaintiff  to  fix  such  sum,  may  be  properly 
admitted;  and  evidence  sought  to  be  introduced  by  the  defendant,  tend- 
ing to  show  that  the  wife  was  in  ill  health  at  some  uncertain  time  prior 
to  said  injury,  may  be  properly  excluded,    lb, 

5.  The  loss  of  time,  in  actions  for  personal  injuries,  is  a  proper  ele- 
ment of  damages.     Nones  v.  Northouse,  587. 

See  Evidence,  40  ;  Ejectmknt,  1,  2. 

DEED. 

1.  The  description  contained  in  the  plaintiff's  deed  of  the  locus  in  quo, 
after  giving  three  courses,  and  coming  to  a  road  upon  the  east  line  of  the 
plaintiff's  land,  continued  as  follows  :  **  Thence  N.  17°  E.,  8  rods  and  17 
links,  on  the  west  side  of  said  road  ;  thence  N,  29°  E.,  6  rods  and  18  links ; 
thence  N.  9  rods ;  thence  N.  38^°  E.,  18  rods  ;  thence  N.  60^°  E.,  4  rods 
and  10  links  ;  thence  JV.  46^°  E.,  7  rods  and  17  links,  to  th£  comer  near  the 
house  formerly  owned  by  M.  Castelh."*^  The  courses  and  distances  above 
given  constituted  the  east  line  of  the  locus  in  quo.    The  defendants 
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claimed  that  there  was  a  mistake  in  the  fifth  course  given  in  the  deed — 
that  it  should  have  been  N.  29°  W.,  instead  of  N.  29°  E — and  gave  evi- 
dence tending  to  show  that  a  line  run  with  such  corrected  course,  would 
strike  the  shed  at  said  house  ;  whereas  a  line  run  upon  the  courses  named 
in  the  deed,  ended  two  or  three  rods  north-cast  of  said  house.  The  plain- 
tiff testified  that  he  never  claimed  to  own  east  of  said  road,  and  that  he 
always  claimed  the  corner  at  or  near  said  house,  to  be  his  north-east 
corner.  But,  in  following  the  courses  mentioned  in  the  deed,  it  appeared 
that  some  portion  of  said  road,  and  in  some  places,  land  east  thereof,  were 
included  in  the  description  in  said  deed.  The  court  charged  the  jury 
that,  notwithstanding  the  evidence  as  to  the  extent  of  the  plaintiflT's 
claim  in  regard  to  the  location  of  his  cast  line,  he  would  be  entitled  to 
hold  so  far  as  the  courses  and  distances  given  in  the  deed,  carried  him, 
and  that  the  courses  and  distances  as  given  in  the  deed,  controlled  his 
right,  and  if  by  following  them,  some  part  or  all  of  the  road  was  con- 
\'\»yed,  he  could  recover  for  trespasses  committed  thereon,  unless  barred 
by  a  license  claim  by  the  defendants.  Held,  no  error.  Bagley  v.  Morrill 
et  als.  94. 

2.  In  order  for  an  application  of  the  rule,  that  monuments  govern 
courses  and  distances,  the  location  of  the  monuments  must  'be  proved  ; 
and  parol  evidence  is  admissible  for  that  purpose.  If  no  monuments  are 
mentioned  in  the  deed,  or  if  mentioned,  their  existence  and  location  are 
not  proved,  courses  and  distances  will  govern.     26. 

3.  In  the  construction  of  a  deed,  in  order  to  warrant  the  court  in  as- 
suming a  mistake  in  the  course  of  a  line,  and  substituting  another,  the 
deed  itself,  or  the  deed  with  proof  of  such  facts  as  are  competent  to  be 
shown  in  aid  of  the  construction  of  a  written  instrument,  must  contain 
the  necessary  elements  to  make  such  assumption  a  matter  of  legal  con- 
struction of  the  deed,  as  contradistinguished  from  matter  of  extrinsic 
proof.    lb, 

4.  A  spring  is  a  place  where  water  usually  issues  from  the  ground  by 
natural  forces.  Hence,  a  grant  of  the  privilege  of  taking  water  from 
springs  in  a  certain  locality,  conveys  no  right  to  take  it  where  it  does  not 
thus  issue  from  the  ground.    Magoon  et  als.  v.  Harris,  264.   y 

5.  Where  a  deed  described  the  line  in  dispute  as  running  from  a  cor- 
ner, on  a  given  course,  a  given  number  of  rods,  to  a  corner^  but  did  not 
state  whether  the  corners  were  marked  on  the  land  or  not,  and  jt  ap- 
peared by  parol  that  they  were  in  fact  marked  by  means  of  monuments, 
and  that  there  was  a  straijfht  line  of  marked  trees  from  one  corner  to  the 
other,  it  was  held,  that  the  authentic  line  would  be  a  straight  line  from 
one  corner  to  the  other,  notwithstanding  it  did  not  conform  to  the  course 
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and  distaDce  given  in  the  deed  ;  and  that  the  fact  of  the  existence  of 
said  line  of  marked  trees,  was  legitimate,  as  tending  to  show  the  marked 
corners  called  for  by  the  deed.     Clary  v.  McOlynn^  347. 

6.  In  the  construction  of  deeds,  when  another  deed  is  referred  to  for 
a  description  of  the  premises  conveyed,  the  deed  referred  to  is  regarded 
as  of  the  same  effect  as  if  it  were  copied  into  the  deed  which  refers  to  it ; 
and  whatever  is  described  in  it,  will  pass  ;  ^d  both  descriptions  are  con- 
sidered together.    Lippett  v.  Kelley^  616.   , 

7.  If  the  words  employed  in  the  description  in  a  deed,  sufficiently 
ascertain  the  premises  intended  to  be  conveyed,  the  addition  of  things 
false  or  mistaken,  will  not  frustrate  the  grant.    lb. 

8.  The  construction  of  deeds,  and  their  legal  effect,  are  always  ques- 
tions of  law.    16.    ^ 

9.  Parol  evidence  of  the  contents  of  a  lost  deed,  is  admissible  to  show 
the  character  and  extent  of  the  possession  of  the  grantees  under  it,  and 
of  those  claiming  under  them.     Oatman  &  Sherman  v.  Barney^  594. 

10.  A  deed  which  only  gives  color  of  title,  is  admissible  to  character- 
ize a  possession  under  it.    lb. 

See  Evidence,  45. 
DOWER.    See  Husband  and  Wife,  1,  2,  3. 

DURESS. 

The  defendant  had  delivered  to  the  plaintiff  certain  butter  bought 
for  him  on  commission,  and  had  also  sold  and  delivered  other  butter 
to  him,  and  the  plaintiff  had  bargained  with  the  defendant  for  a  large 
quantity  of  butter  which  the  defendant  still  had  in  his  possession,  and 
the  title  to  which  had  not  passed  to  the  plaintiff.  The  plaintiff  had  ad- 
vanced money  to  the  defendant,  from  time  to  time,  on  their  butter  trans- 
actions, largely  in  excess  of  the  butter  he  had  received.  Under  these 
circumstances,  the  plaintiff  called  on  the  defendant  for  the  butter  still  in 
his  possession,  and  for  which  there  was  a  balance  yet  due  the  defendant. 
A  disagreement  thereupon  arose  as  to  the  terms  of  the  contract.  The 
defendant  claimed  that  the  plaintiff  was  to  take  the  butter  at  the  same 
weight  he  had  purchased  it  at;  and  the  plainMff  claimed  that  he  was  to 
have  it  at  its  weight  at  the  time  of  delivery.  The  contract  in  that  re- 
spect was  as  the  defendant  claimed  it.  The  defendant  also  claimed  that 
the  plaintiff  should  then  pay  the  balance  due  him  on  their  butter  trans- 
actions, and  close  the  business,  and  give  a  receipt  for  the  butter  the  de- 
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fendant  then  had,  and  for  all  the  butter  the  plaintiff  had  had,  including 
that  bought  on  commission,  and  refused  to  deliver  the  butter  in  his  pos- 
session, unless  the  plaintiff  would  accede  to  his  claims.  The  plaintiff 
finally  concluded  to  do  so,  and  paid  the  balance  claimed,  under  protest, 
took  the  butter  and  gave  the  defendant  a  receipt  therefor,  and  for  all  he 
had  previously  had,  and  the  receipt  expressed  that  the  butter  was  *'  ac- 
cepted per  invoice  delivered  to-day."  In  said  invoice  the  butter  was  all 
reckoned  at  the  weights  the  defendant  bought  it  at.  Held,,  that  there 
was  no  duress  of  the  plaintiff's  goods.    Hihhard  v.  Mills,  243. 

EJECTMENT. 

1.  In  ejectment,  the  plaintiff  may  recover,  in  addition  to  mesne  profits, 
all  the  damage  done  to  the  premises  by  the  defendant  while  wrongfully 
in  possession.     Lippett  v.  Kelley,  516.  v 

2.  But  in  order  to  recover  such  damages,  they  must  be  properly  al- 
leged in  the  declaration.    lb. 

3.  Mesne  profits  and  special  damage  may  be  recovered  from  the  time 
of  actual  ouster;  and  the  plaintiff  is  not  confined  to  the  time  of  ouster 
laid  in  the  declaration.    lb. 

ESTOPPEL. 

1.  When  one  having  no  title  to  land,  conveys  it  with  covenants  of 
warranty,  and  subsequently  acquires  title  thereto,  his  title  enures  to,  and 
vests  in,  his  grantee,  by  operation  of  law,  in  discharge  of  his  covenants. 
Cross  V.  Martin  et  dL  14.  V 

2.  The  plaintiff,  as  administrator  of  an  estate,  delivered  all  the  assets 
of  the  estate  in  his  hands,  to  the  defendant,  in  consideration  of  the  de- 
fendant's parol  promise  to  pay  all  claims  that  might  thereafter  arise 
against  the  plaintiff  as  such  administrator.  H.  afterwards  made  claim 
against  the  plaintiff  as  such  administrator ;  and  the  testimony  showed 
that  it  was  at  least  questionable  whether  the  plaintiff  was  not  bound  to 
pay  it.  The  defendant,  being  notified  of  said  claim,  promised  the  plain- 
tiff to  take  care  of  it  if  sued,  and  was  afterwards  notified  of  the  suit  that 
w^as  brought  against  the  plaintiff'  upon  it,  but  ne«?lected  to  attend  to  it, 
and  judgment  was  rendered  therein  against  the  plaintiff,  which  he  was 
compelled  to  pay.  The  testimony  also  tended  to  show  that  said  claim 
was  one  the  estate  ought  to  pay,  and  that  the  defendant  once  recognized 
it,  by  promising  to  pay  part  of  it  to  H.  Held^  in  a  suit  by  the  plaintiff 
to  recover  the  amount  paid  by  him  on  said  judgment,  that  the  defendant 
was  precluded  from  objecting  that  said  claim  was  not  against  the  plain- 
tiff as  such  administrator.     Bandall  v.  Kelsey,  158. 
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3.  Assumpsit  for  two  yoke  of  oxen  that  the  plaintiffs  claimed  to  have 
sold  to  the  defendant  through  their  agent.  The  defendant  claimed  that 
he  bought  the  oxen  as  the  agent  of  his  son,  and  that  the  plaintiffs'  agent 
knew  it  when  he  bought  them.  One  of  the  plaintiffs  called  on  the  de- 
fendant for  pay,  and  the  defendant  said  he  could  not  pay  the  money,  and 
offered  his  note,  but  said  nothing  that  the  debt  was  for  his  son  to  pay. 
The  plaintiff  told  him  it  was  a  cash  trade,  and  they  wanted  the  money, 
and  refused  the  note.  The  defendant's  son  subsequently  became  bank- 
rupt. Held,  that  the  defendant  was  not  estopped  from  denying  his  li- 
ability for  the  oxen.    Bipley  Sons  v.  BilUngs,  542. 

See  Judgment,  2. 

EVIDENCE. 

1.  The  defendant  had  been  paying  the  plaintiff  tlOO  a  year,  to  aid 
her  in  supporting  her  invalid  daughter,  Arabella,  a  pauper.  The  next 
day  afler  the  March  meeting  of  1871,  the  plaintiff  went  to  the  house  of 
the  defendant's  overseer  of  the  poor,  to  see  what  was  going  to  be  done 
about  her  daughter.  The  overseer  offered  her  S25  in  addition  to  the 
SlOO,  for  taking  care  of  her  daughter  the  then  past  year,  and  S125  for  the 
coming  year.  This  the  plaintiff  refused;  but  offered  to  take  950  in  ad- 
dition for  the  past  year,  and  $150  for  the  coming  year,  if  her  daughter 
was  no  worse.  Finally,  after  consulting  with  some  townsmen  present, 
the  overseer  drew  an  order  for  850  on  the  town  treasurer  in  favor  of  the 
plaintiff,  and  handed  it  to  her,  saying,  "I  have  accepted  your  offer." 
She  took  it  and  said,  '^  I  can't  keep  Arabella  another  year  for  S150  if  she 
should  be  worse  than  she  has  been  for  the  past  year.  If  she  should  be 
worse,  and  require  watchers,  and  more  medicine  and  attention  irom  the 
doctor  than  last  year,  I  must  have  what  that  is  worth  in  addition."  The 
overseer  replied,  "  Take  your  child  and  go  home  and  stop  your  noise." 
Nothing  more  was  said.  At  the  end  of  three  months,  the  overseer  sent 
the  plaintiff  an  order  on  the  town  treasurer  for  $37.50,  which  she  refused 
to  accept,  because  it  was  uot  enough,  and  returned  it.  The  last  of  Feb- 
ruary, 1872,  the  plaintiff,  at  her  request,  had  $75  in  orders,  towards  keep- 
ing her  daughter  that  year.  Her  daughter  was  worse  that  year,  and 
needed  and  had  much  more  medicine  and  care  and  attention  from  a  doc- 
tor, and  the  necessity  for  watchers  was  greatly  increased;  and  for  this 
extra  expense  over  the  year  before,  the  auditor  found  the  plaintiff  was 
reasonably  entitled  to  $50  extra.  From  the  foregoing  facts  the  auditor 
found  that  the  plaintiff  agreed  to  keep  her  daughter  for  the  then  coming 
year  for  $150,  only  conditionally;  and  inferred,  provided  such  inference 
could  be  legally  drawn,  that  the  overseer  intended  the  plaintiff  should 
have  $150,  absolutely,  and  in  case  her  daughter  was  worse  the  then  com- 
ing year  than  she  was  the  year  before,  and  needed  more  watchers,  and 
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medicine,  and  attention  from  a  doctor,  that  she  should  have  such  further 
sum  as  she  reasonably  ought  to  have.  Held,  the  auditor  having  found  a 
contract,  that  it  was  not  found  without  evidence.    Buck  v.  Worcester,  2. 

2.  Section  33,  ch.  20,  of  the  Gen.  Sts.,  makes  it  a  part  of.  the  official 
duty  of  overseers  of  the  poor,  to  keep  a  particular  and  true  account  of  all 
their  expenditures  for  the  poor,  therein  designating  the  particular  poor 
person  for  whom  each  item  of  expenditure  is  made;  and  the  book  kept 
by  the  town  for  such  purpose,  and  wherein  such  entries  are  made,  is 
admissible  as  evidence  in  favor  of  the  town,  to  prove  the  fact  of  such 
expenditures.     Cabot  v.  Walden,  11. 

3.  The  charter  of  Harris  Gore  was  dated  October  30, 1801,  and  re- 
cited that  the  grant  of  said  territory  was  made  by  the  legislature,  Feb- 
ary  25, 1782,  to  G.  and  others.  On  June  1, 1789,  G.,  by  deed  of  warranty, 
conveyed  ^^  one  whole  right  and  share  in  said  gore,  drawn  in  my  name 
to  me,"  to  G.  Jr.  The  lands  of  said  gore  were  not  in  fact  allotted  or 
divided  till  the  year  1802.  Held,  that  the  recital  of  the  grant  in  the 
charter,  was  at  least  priina  fade  evidence  of  the  fact;  and  that  said 
grant  at  once  vested  title  to  said  lands  in  the  grantees,  as  effectually  as 
when  engrossed  and  recorded.     Cross  v.  Martin  et  al  14. 

4.  Parties  in  successive  deeds  constituting  a  chain  of  title,  of  the 
same  name,  are  presumptively  the  same  persons  ;  and  in  this  country, 
there  is  no  intendment  that  a  party,  in  twenty  years,  may  not  change 
his  residence.    lb. 

6.  A  deed  from  G.  of  H.  to  G.  Jr.  of  H.,  was  presumed  to  be  from 
father  to  son.    lb, 

6.  As  in  criminal  prosecutions  for  bigamy,  the  presumption  of  inno- 
cence prevails  over  the  presumption  of  duration  of  life,  so  in  civil  suits 
between  towns  in  questions  of  settlement  under  pauper  laws,  the  same 
legal  presumption  of  the  legality  of  a  second  marriage  is  generally  ap- 
plied ;  but  the  law  will  not  presume  a  divorce  from  a  former  marriage, 
in  order  to  legalize  a  second  one.    Morristown  v.  Fairfield,  33. 

7.  H.  &  K.,  deceased,  were  well  acquainted  with  the  lot  lines  in  town, 
and  ebpecially  acquainted  with  the  lots,  the  location  of  the  division  line 
of  which  was  in  dispute.  H.  had  owned  both  of  said  lots,  and  K  had 
owned  one  of  them.  Neither  was  interested  to  misrepresent  as  to  the 
true  location  of  said  line,  or  to  locate  it  other  than  in  its  true  place.  Held^ 
that  under  these  circumstances,  their  declarations  concerning  the  loca- 
tion of  said  line,  made  upon  or  near  it,  were  admissible  in  evidence, 
although  it  might,  perhaps,  be  fairly  claimed  that  they  were  interested 
in  the  land  at  the  time  the  declarations  were  made.  Child  v.  Kings- 
bury, 47. 
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8.  When  the  defendant  took  a  deed  of  his  lot,  in  1837,  his  grantor 
passed  to  him  the  minutes  of  a  survey  and  division  of  great  lot  41  into 
quarter  lots,  of  which  the  defendant's  lot  was  one,  dated  November  28, 
1815,  in  the  handwriting  of  C,  a  surveyor,  and  signed  by  him.  Heldy 
that  said  minutes  were  admissible  as  evidence  of  claim  of  title,  and  that, 
C.  being  dead,  they  were,  perhaps,  admissible  the  same  as  an  oral  dec- 
laration by  C.  to  the  same  effect,  would  have  been.    Ih, 

9.  Occupation  of  land  is  a  fact.  The  effect  of  it,  when  its  nature  and 
extent  are  shown,  is  a  matter  of  law.  A  witness  may  testify  to  the  fact 
of  occupation,  and  its  extent  as  to  time  and  space,  without  stating  the 
particular  acts  of  which  it  consists.    Tb. 

10.  The  plaintiffs  sought  to  recover  for  a  quantity  of  cigars  which 
they  claimed  to  have  sold  and  delivered  to  the  firm  of  W.  &  B.,  hotel- 
keepers,  of  which  the  decedent  was  a  member.  The  defendant  claimed 
that  the  cigars  were  not  sold,  but  merely  left  on  deposit  The  plaintiffs' 
salesman  testified  that  he  sold  the  cigars  to  said  firm,  and  that  the  dece- 
dent directed  J.,  a  clerk  in  the  hotel,  to  credit  them  to  the  plaintiffs  on 
the  hotel  books.  Held^  that  said  books  were  admissible  in  evidence  on 
the  part  of  the  defendant,  in  connection  with  J's  testimony  denying 
such  direction,  to  show  that  no  credit  was  given  the  plaintiffs  thereon, 
for  the  purpose  of  precluding  any  argument  or  inference  against  the  de- 
fendant on  account  of  the  non-production  of  said  books.  Cross  &  Brig- 
ham  V.  Willard's  EstaUj  73. 

11.  In  order  to  make  communications  to  counsel  privileged,  they  must 
be  made  to  them  confidentially,  as  counsel ;  the  relation  of  attorney  and 
client  must  exist  at  the  time  ;  and  the  communication  must  be  made  for 
the  purpose  of  obtaining  advice  in  regard  to  legal  rights.  A  general 
retainer  in  the  matter  as  to  which  advice  is  sought,  is  not  necessary  ;  but 
the  attorney  must  be  counsel  in  that  matter,  and  the  communication 
made  to  him  as  such.    Earle  v.  Grouty  113. 

12.  The  facts  that  make  communications  privileged,  must  be  proved, 
and  the  burden  lies  on  him  who  seeks  to  exclude  them  as  evidence  be- 
cause they  are  privileged.    26. 

13.  The  declarations  of  an  agent  are  admissible  against  his  principal, 
if  made  in  the  execution  of  his  agency ;  but  not,  if  made  afterwards. 
26. 

* 

14.  Under  the  circumstances  of  this  case,  it  was  held  not  error  for  the 
county  court  to  admit  evidence  of  the  pendency  of  certain  suits  in  favor 
of  the  defendant  against  the  plaintiff,  growing  out  of  the  same  contro^ 
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versy  which  led  to  the  assault,  for  the  purpose  of  showing  the  cmimus  of 
the  defeudant  towards  the  plaintiff.    Edwards  v.  Leavitt,  126. 

15.  The  amount  and  extent  of  force  that  one  has  a  right  to  use  in 
self  defence,  depends,  in  some  measure,  on  the  perilous  condition  he  has 
reason  to  suppose  himself  in  from  apprehended  violence  from  his  assail- 
ant, and  what  force  he  has  reason  to  suppose  necessary  to  protect  himself. 
Hence,  in  an  affray  between  the  plaintiff  and  the  defendant,  where  it  was 
known  to  both  that  two  hired  men  of  the  defendant  were  near  by,  it  was 
held  proper  for  the  jury  to  consider  that  fact,  as  bearing  on  the  question 
of  how  much  force  the  defendant  had  a  right  to  use,  under  the  circum- 
stances, in  self  defence,    lb. 

16.  A  witness  who  had  examined  the  place  of  accident  on  a  highway, 
and  made  some  measurements  of  the  width  of  the  road  at  that  and  other 
points,  with  a  rod,  after  having  testified  to  the  width  of  the  road,  and  tlie 
width  of  the  different  kinds  of  carriages  in  use  on  highways,  w^as  allowed 
to  testify  that,  in  his  opinion,  the  road  was  not  wide  enough  at  the  place 
of  accident  for  two  team-wagons  to  pass  each  other.  Held,  no  error. 
Fulsome  v.  Concord,  135. 

17.  One  of  the  conditions  upon  which  the  declarations  of  deceased 
persons  in  relation  to  the  location  of  boundary  lines  and  monuments  are 
received  in  evidence,  is,  that  it  shall  be  shown  that  they  had  knowledge 
of  such  lines  and  monuments  at  the  time  of  making  the  declarations  to 
be  proved.  But  such  knowledge  cannot  be  shown  by  what  they  said  ;  it 
must  be  proved  by  other  means.    Hadley  v.  Howe,  142. 

18.  A  receipt  that  does  not  constitute  or  import  a  contract,  does  not 
preclude  parol  evidence  of  the  purpose  for  which  it  was  given ;  and  parol 
evidence  is  admissible  to  prove  a  contract  made  at  the  time  of  the  execu- 
tion of  such  receipt,  and  a  part  of  the  same  transaction.  BandaU  v. 
Kehey,  158. 

19.  The  plaintiff  introduced  in  evidence  a  paper,  to  show  the  assess- 
ment of  an  internal  revenue  tax  by  an  assistant  assessor.  Held,  the 
paper  not  being  produced  in  the  supreme  court,  that  it  could  not  be  as- 
sumed that  it  was  not  a  proper  instrument  of  evidence  to  show  the 
assessment.    lb. 

20.  An  internal  revenue  collector's  receipt  is  proper  evidence  to  show 
payment  of  the  tax  receipted.    lb. 

21.  The  burden  is  upon  the  proponent  to  show  that  the  instrument 
propounded  is  the  last  will  and  testament  of  the  testator.  Roberts,  admr. 
V.  Welch  et  als.  164. 
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22.  The  plaintiff's  claim  was  for  shoemaking  for  the  defendant.  At 
the  time  the  work  was  done,  the  defendant  and  J.  were  partners,  and  the 
firm  had  an  account  against  the  plaintiff.  The  defendant  testified  that 
he  agreed  with  the  plaintiff  when  he  got  him  to  do  the  work,  that  the 
price  thereof  should  be  credited  on  said  firm  account  ;  but  this  the  plain- 
tiff denied.  Said  firm  subsequently  dissolved,  and  the  defendant  testified 
that  soon  thereafter  he  gave  the  plaintiff  notice  thereof,  and  told  hira 
that  J.  was  to  have  the  accounts  and  l)ook8  of  the  firm,  and  had  agreed 
to  settle  with  the  plaintiff  for  said  work,  and  credit  hira  therefor  on  the 
firm  books,  and  that  the  pljiintiff  then  agreed  to  look  to  J.  for  his  pay. 
The  plaintiff  testified  that  he  had  no  such  notice,  and  made  no  such 
agreement.  The  defendant  claimed  to  have  a  written  contract,  signed 
by  J.  when  said  firm  dissolved,  wherein  J.  agreed  to  settle  the  plaintiff's 
claim  and  credit  the  amount  thereof  on  the  firm  books,  and  offered  the 
same  in  evidence,  to  which  the  plaintiff  objected.  Held^  that  it  was  not 
admissible.     Way  v.  Holton,  184. 

23.  The  plaintiff  bought  a  quantity  of  butter  of  the  defendant,  to  send 
to  market.  The  defendant  agreed,  if  there  was  any  loss  on  the  butter, 
to  make  it  up  to  the  plaintifi*.  The  plaintiff  sold  the  butter  to  H.  at  the 
same  price  he  gave  for  it,  and  agreed  to  make  up  to  H.  any  loss  he  might 
sustain  on  it.  Held,  that  the  plaintiff  might  testify  to  the  fact  of  loss, 
from  his  knowledge  thereof  derived  from  accounts  of  sales  rendered  to 
H.  and  sent  to  the  plaintiff  by  the  consignees  of  the  butter  in  market. 
Ihaper  v.  AusHn,  215. 

24.  A  witness,  to  be  competent  to  prove  handwriting,  must  have  such 
knowledge  of  it  as  to  enable  him  to  form  some  opinion  of  its  genuineness 
when  he  sees  it.     Ouyetie  v.  Bolton,  228. 

25.  A  receipt  in  full  of  a  demand  named  therein,  is  a  full  and  perfect 
prima  fade  defence  to  an  action  for  the  recovery  thereof,  and  casts  upon 
the  plaintiff  the  burden  of  explaining  it,  or  in  some  way  destroying  its 
effect  as  evidence.    lb. 

26.  Commission 'merchants,  who  had  no  knowledge  as  to  the  weight 
of  certain  butter  consigned  to  them  for  sale,  except  what  they  derived 
from  their  books  of  entry,  and  from  accounts  of  sales  kept  and  made  by 
those  in  their  employ,  were  not  allowed  to  depose  thereto.  Hihhard  v. 
MilU,  243. 

27.  Parol  evidence  is  admissible  to  ascertain  all  the  circumstances  of 
situation  and  condition  of  the  subject  of  a  grant  at  the  time  the  grant 
was  made,  in  order  that  what  there  was  to  be  granted  may  be  seen  ;  then 
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the  grant  may  be  read  in  the  light  of  those  circumstances,  to  ascertain 
exactly  what,  by  its  terms,  was  granted.    Magoon  et  cUs.  v.  Harris^  264. 

28.  The  words  of  a  written  contract  in  respect  to  the  property  con- 
veyed thereby,  were,  "  The  condition  of  this  obligation  is  such,  that  the 
said  S.,  for  the  consideration  of  S650  paid  to  him  by  the  said  W.,  it  being 
all  his  personal  property^  consisting  of  one  horse,  one  cow,  and  notes  to 
the  above  value,  hath  agreed,''  &c.  It  appeared  that  at  the  time  of  the 
execution  of  said  contract,  the  parties  thereto  valued  the  property  named 
therein,  at  the  exact  sum  of  $650.  W.  also  possessed  other  personal 
properly  at  the  time  of  the  execution  thereof.  Held^  that  there  was  no 
ambiguity  in  said  contract,  and  that  parol  evidence  was  not  admissible 
to  show  that  it  was  intended  and  agreed  that  such  other  property  should 
be  conveyed  thereby.     Wood,  admr,  v.  Shurtleff,  325. 

29.  While  evidence  of  use  and  occupation  alone,  would  have  no  le- 
gal tendency  to  show  where  a  disputed  line  was  ;  such  evidence,  in  con- 
nection with  the  fact  that  such  use  and  occupation  were  in  accordance 
with  the  line  in  dispute,  would  have  a  tendency  to  show  where  the  line 
was.    Beach  v.  Fay,  337. 

30.  It  appeared  from  the  proprietors'  records,  that  the  proprietors  vo- 
ted to  divide  the  land  in  town  into  lots  of  100  acres  each,  and  that  the 
committee  appointed  for  that  purpose,  made  and  reported  such  survey 
accordingly,  and  that  the  same  was  accepted  and  recorded.  Held^  that 
the  presumption  arising  from  the  evidence  afforded  by  said  records  was, 
that  such  a  survey  and  division  was  made  as  was  stated  in  said  report, 
and  that  the  burden  of  proof  was  upon  the  party  who  claimed  a  differ- 
ent survey  and  division.    lb, 

31.  The  plaintiff's  evidence  tended  to  show,  that  the  defendant 
agreed,  if  the  plaintiff  would  take  and  pay  for  certain  stock  in  a  certain 
oil  company,  to  purchase  it  of  him  upon  certain  considerations  and  con- 
ditions. The  defendant  denied  such  agreement ;  and  testified  that  he 
had  no  interest  in  said  company  at  the  time  of  the  alleged  making  of 
said  agreement,  only  as  owner  of  a  certain  amount  of  stock.  On  cross- 
examination,  the  defendant  was  asked  if  he  had  such  interest  in  procur- 
ing the  stock  of  said  company  to  be  taken,  as  to  induce  him  to  offer  any 
other  persons  to  buy  and  take  their  stock  off  their  hands,  if  they  would 
subscribe  and  pay  for  it ;  also,  if  he  had  such  interest  in  said  company 
as  to  induce  him  to  make  such  offer  to  one  W. ;  also,  if  he  did  not  make 
such  offer  to  W.  Held,  that  none  of  said  questions  were  admissible. 
Bishop  V.  Wheeler,  409. 

32.  The  defendant  introduced  two  witnesses  whose  testimony  tended 
to  corroborate  bis  own  as  to  the  manner  in  which  the  plaintiff  took  his 
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stock.  Testimony  was  introduced  during  the  trial,  respecting  the  or- 
ganization of  said  company,  and  the  issue  of  its  stock,  from  whic|i  the 
plaintiff  claimed  that  it  appeared  that  the  defendant,  and  his  said  wit- 
nesses, acted  fraudulently  in  the  issue  of  said  stock,  and  that  the  whole 
affair  was  a  fraud,  and  claimed  that  that  fact  was  a  circumstance  tending 
to  lessen  the  credit  due  to  their  testimony  ;  but  the  court  ruled  other- 
wise.   Held,  no  error.    Ih. 

33.  What  a  witness  who  is  not  a  party,  states  out  of  court,  is  not  evi- 
dence in  chief  to  prove  that  the  fact  is  as  stated  by  him  ;  but  can  only  be 
shown  to  discredit  his  testimony  at  the  trial,  when  contrary  to  such 
statements.    Law  v.  Fairfield,  425. 

34.  To  prove  the  rendition  of  a  judgment,  and  the  record  thereof, 
the  plaintiff  offered  in  evidence  an  execution  which  recited  the  judg- 
ment in  the  usual  form,  and  proved  by  parol,  that  diligent  search  had 
been  made  for  a  record  of  the  judgment,  but  that  none  could  be  found; 
and  showed  by  an  attorney,  that  the  debtor  applied  to  him  to  have  judg- 
ment rendered  against  himself  in  favor  of  the  creditor,  upon  certain 
notes  which  the  latter  held  against  him  ;  that  the  attorney  issued  the 
execution  offered  in  evidence,  and  presumed  he  issued  antecedent  pro- 
cess, as  such  was  his  practice  in  such  cases  ;  and  also  showed  by  the 
justice  who  signed  the  execution,  that  said  attorney  and  the  debtor  came 
to  his  office,  and  confessed  judgment  in  favor  of  the  creditor,  but  he  did 
not  recollect  the  amount.  Held,  that  the  evidence  tended  to  show  the 
rendition  of  a  judgment  by  confession,  and  that  the  record  thereof  was 
lost.    Maxham  v.  Place,  434. 

35.  A  sheriff  told  his  deputy,  when  he  directed  him  to  sell  certain 
property  which  he  himself  had  advertised  to  be  sold  on  execution,  that 
there  would  be  no  one  present  at  the  sale  but  the  execution  creditor. 
Held,  that  proof  thereof  was  not  admissible,  to  show  the  sale  collusive 
and  fraudulent,  as  the  rights  of  the  parties  could  not  be  affected  by  what 
the  sheriff  said.    Ih, 

36.  The  defendant  offered  to  show,  for  the  same  purpose,  that  the 
sale  was  made  at  an  unusual  place  for  such  sales  to  be  made.  Held,  in- 
admissible.   Ih, 

37.  M.  told  his  attorney  who  assisted  him  in  the  confession  of  a  judg- 
ment against  himself  in  favor  of  a  creditor,  that  he  did  it,  that  he  might 
have  his  piano  sold  on  execution,  so  his  other  creditors  could  not  attach 
it.  The  court  allowed  the  attorney  to  determine  whether  he  would  dis- 
close the  communication,  and  he  refused.  Held,  that  the  communica- 
tion was  privileged,  and  that  the  fact  that  the  court  allowed  the  attorney 
to  determine  whether  he  would  testify  or  not,  was  not  a  ground  of  com- 
plaint, as  the  result  was  the  same.    Ih. 
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38.  In  an  action  to  recover  damages  occasioned  by  the  defendant's 
driving  his  carriage  against  the  plaintiff's  carriage,  whereby  the  plain- 
tiff and  his  wife  were  thrown  out  and  injured,  the  plaintiff  introduced 
the  deposition  of  a  witness  who  testified  that  he  saw  the  collision,  and 
that  the  defendant  was  driving  a  fast  gait  at  the  time.  Heldj  that  that 
part  of  the  deposition  wherein  the  witness  stated  that  he  saw  the  defen- 
dant driving  up  and  down  the  road  on  which  the  accident  occurred,  be- 
fore the  accident,  at  a  very  fast  gait,  and  that  he  was  driving  at  the  time 
of  the  accident  at  the  same  gait,  was  inadmissible.  Nones  v.  Northouse^ 
687. 

39.  The  testimony  of  a  witness  who  had  never  seen  the  defendant 
write  his  name,  and  had  no  knowledge  of  his  handwriting,  only  what  he 
derived  from  seeing  what  purported  to  be  bis  signature,  was  held  inad- 
missible to  prove  the  defendant's  signature.  NaUaruil  Union  Bank  v. 
Marsh,  443. 

40.  The  only  evidence  in  the  case,  to  show  that  the  defendant  signed 
the  note  in  suit,  was  the  testimony  of  the  defendant  himself,  who,  being 
called  by  the  plaintiff,  and  shown  only  the  signature  to  the  note,  and 
asked  if  it  was  his  writing,  said,  "  It  might  be  and  might  not  be.  It 
looks  some  like  my  handwriting  ;  it  might  be  my  writing,  and  it  might 
be  some  imitation.  It  looks  like  my  writing  ;  I  should  think  it  was."  On 
cross-examination,  on  being  shown  the  whole  note,  he  said,  ^' I  never 
signed  any  such  paper."  Held,  a  question  for  the  jury  to  determine, 
whether  the  plaintiff  had  proved  the  execution  of  the  note.    lb. 

41.  In  an  action  for  criminal  conversation,  the  defendant  may  show 
the  plaintiff's  criminal  connection  with  other  women  at  any  time  after 
his  marriage  and  before  trial,  in  mitigation  of  damages.  Skattuck  v. 
Hammond,  466. 

42.  The  declarations  of  the  vendor  against  his  title  to  the  property  in 
question,  made  after  sale  to  the  plaintiff,  and  while  in  the  vendor's  pos- 
session, but  before  sale  thereof  by  the  vendor  to  the  defendant,  were 
held  admissible  against  the  defendant.    Downs  v.  Belden,  674. 

43.  Notwithstanding  a  party  may  knowingly  falsify  in  his  testimony 
upon  a  material  point ;  yet,  his  tej^tiinony  would  be  in  the  case,  and  to  be 
considered  by  the  jury,  and  might,  from  the  manner  it  was  given,  its  in- 
herent probability,  and  its  consistency,  be  convincing  ;  and  if  so,  he 
would  be  entitled  to  have  the  fact  of  which  it  was  convincing,  found. 
liiford  V.  Rochester,  738. 

See  Deed,  2,  5,  9, 10  ;  Damages,  4 ;  Frauds,  Statute  of,  1. 
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EXCEPTIONS. 

The  supreme  court  sits  in  error  on  matters  of  law  ;  and  when  an  issue 
of  fact  is  tried  in  the  county  court  by  the  court,  the  finding  is  as  conclu- 
sive, on  exceptions,  as  the  finding  by  a  verdict  of  a  jury.  Boberta,  admr, 
V.  Welch  et  als.  164. 

EXECUTION. 

1.  Where  an  agent  received  money  in  the  course  of  his  ageucy,  for 
goods  illegally  sold  by  his  principals  on  orders  obtained  by  him  as  such 
agent  on  commissiou,  and  refused  to  pay  it  over,  a  certified  execution 
was  granted  against  him.    Baldwin  Brothers  v.  Pottery  402. 

2.  The  plaintiffs  consigned  flour  to  the  defendant,  to  be  sold  by  him 
on  commission  ;  and  also  sold  him  flour  on  credit.  The  defendant  was 
a  merchant,  and  mingled  the  avails  of  the  flour  sold  by  him  on  commis- 
sion, with  his  own  property,  and  made  payments  to  the  plaintiffs  from 
time  to  time  on  general  account,  and  neither  party  made  any  applica- 
tion of  such  payments.  After  applying  the  payments  according  to  the 
rule  of  law,  the  defendant  was  found  indebted  only  for  the  avails 
of  the  flour  consigned.  The  court  found  that  the  defendant  had  failed 
to  pay  such  indebtedness,  on  account  of  misfortunes  in  his  business  with 
which  the  plaintiffs  were  in  no  way  connected,  and  adjudged  that  the 
cause  of  action  arose  from  the  wilful  and  malicious  act  of  the  defendant, 
and  granted  a  certified  execution.  Held^  that  the  certificate  was  prop- 
erly granted.    Langdon  et  al.  v.  Botoen^  512.         % 

3.  The  plaintiff  and  defendant  entered  into  an  agreement,  whereby 
the  plaintiff  was  to  buy  and  furnish  to  the  defendant  certain  articles 
of  merchandize  from  time  to  time,  which  the  defendant  was  to  sell  for 
cash,  or  on  short  credit  to  persons  of  undoubted  responsibility  ;  and  they 
were  to  share  equally  in  the  profits  of  the  sales,  and  as  the  goods  were 
sold  and  money  collected,  it  was  to  be  paid  to  the  parties  of  whom  the 
plaintiff  purchased  the  goods.  Held,  a  partnership,  and  that  the  plain- 
tiff, in  an  action  of  account  to  settle  said  partnership  dealings,  in  which 
he  recovered  judgment,  was  not  entitled  to  a  certified  execution.  Styles 
Y.  Shanks,  612. 

See  Practice,  16. 

EXECUTORS  AND  ADMINISTRATORS, 

1.     Whoever  wrongfully  disposes  of  the  effects  of  a  deceased  person, 
whether  before  or  after  letters  testamentary  or  of  administration  are 
granted,  is  liable  to  an  action  therefor  by  the  executor  or  administrator 
when  appointed.    Shano,  admr,  v.  HalUhan  &  mfCy  389. 
105 
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2.  Where  claims  are  fairly  allowed  against  an  estate,  it  is  the  duty 
of  the  administrator  to  pay  them  as  far  as  he  has  assets;  and  so  far  from 
a  court  of  equity  interfering  to  prevent  or  hinder  him  from  tlie  discharge 
of  such  duty,  he  may  invoke  its  aid  when  necessary,  to  assist  him 
therein.     Sherman  v.  Ahell  et  als,  547. 

FRAUDS,  STATUTE  OF. 

1.  Contracts  within  the  statute  of  frauds  are  not  illegal  unless  put 
in  writing  ;  but  only  not  capable  of  being  enforced  against  the  defend- 
ant without  writing, — ^an  immunity  which  the  defendant  may  waive. 
Hence,  where  parol  evidence  of  such  a  contract  was  given  by  the  plain- 
tiff, without  objection  by  the  defendant  at  the  time  it  was  offered,  and 
not  until  the  testimony  was  closed,  and  the  argument  to  the  jury  had 
commenced,  it  was  held  that  the  defendant  had  waived  his  right  to  ob- 
ject to  the  testimony.     Montgomery  v.  Edwards,  151. 

2.  The  plaintiff,  as  administrator  of  an  estate,  delivered  all  the  assets 
of  the  estate  in  his  hands,  to  the  defendant,  in  consideration  of  the  de- 
fendant's parol  promise  to  pay  all  claims  that  might  thereafter  arise 
against  the  plaintiff  as  such  administrator.  Held^  that  the  defendant's 
promise  was  not  within  the  statute  of  frauds.    Bandall  v.  KeUey,  158. 

GRANT.    See  Taxes,  2. 

GUARANTY. 

See  Action,  3. 

GUARDIAN. 


I 


1.  When  the  defendant  was  appointed  guardian  of  the  plaintiff,  he 
received  as  such  guardian,  some  securities  bearing  annual  interest,  and 
subsequently  received  other  securities  bearing  simple  interest,  and  after- 
wards collected  them  all  and  mingled  the  money  with  his  own,  and  ren- 
dered no  account  of  the  exact  amount  of  interest  he  received  before 
mingling  the  money  as  aforesaid.  He  made  some  investments  in  stocks 
and  real  estate  from  the  fund  formed  by  the  commixture,  from  which  he 
received  more  than  six  per  cent.,  but  the  funds  of  his  ward  could  not  be 
traced  directly  and  wholly  into  any  of  these  transactions.  Held^  that  the 
guardian  was  chargeable  with  annual  interest  on  the  whole  trust  fund. 
Fartoell  v.  Steen,  678. 

2.  A  guardian  should  not  be  allowed  compensation  for  taking  care 
of  the  trust  fund  while  he  himself  is  the  borrower  of  it    lb. 
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HABEAS  CORPUS. 

1.  The  relator  was  prosecuted  on  complaint  and  warrant  before  the 
city  court  of  Burlington,  under  §10,  ch.  94,  Gen.  Sts.,  for  being  fouud 
intoxicated  ;  and  was  tried,  convicted,  sentenced  to  pay  a  fine  and  costs, 
and  appealed.  It  appeared  on  trial,  and  was  found  by  the  court,  that  she 
was  arrested  on  said  complaint  and  warrant  in  such  a  state  of  intoxica- 
tion as  to  disturb  and  break  the  public  peace.  The  court  thereupon 
inquired  of  her  (but  it  did  not  appear  whether  under  oath  or  not)  if  she 
had  drank  intoxicating  liquor,  and  of  whom  she  procured  the  liquor 
upon  which  she  became  intoxicated  ;  and  she  refused  to  answer,  because 
she  would  thereby  criminate  herself.  Whereupon  she  was  committed 
to  jail,  until  she  should  answer,  or  be  otherwise  discharged.  Held,  that 
her  imprisonment  was  illegal ;  and  she  was  released  on  habeas  corpus. 
In  re  Emma  Fierce,  374. 

2.  The  proceeding  provided  for  by  said  §  10,  has  no  relation  to  the 
proceeding  provided  for  by  §33  of  said  chapter,  which  provides  for  the 
arrest  of  persons  found  intoxicated,  by  certain  officers  therein  named, 
without  warrant    lb, 

HIGHWAYS  AND  BRIDGES. 

1.  The  defendant  requested  the  court  to  charge,  that  if  a  load  of  hay 
which,  it  appeared,  stood  in  the  highway  at  the  time  and  place  of  acci- 
dent, was  an  obstruction  in  the  highway,  and  was  the  primary  cause  of 
the  accident,  the  plaintiff  could  not  recover,  unless  the  town  authorities 
knew  of  such  obstruction,  or  ought  to  have  known  it,  and  had  had  a 
reasonable  time  to  remove  the  same.  The  court  refused  to  charge  as  re- 
quested ;  but  charged,  that  notwithstanding  the  jury  found  that  the  load 
of  hay  was  an  obstruction,  for  which  the  town  was  in  no  way  liable,  and 
that  the  accident  would  not  have  happened  if  the  hay  had  not  been  iu 
the  road,  still,  if  they  found  that  the  highway  was  insufficient  by  reason 
of  being  too  narrow,  or  for  want  of  a  railing  or  muniment,  and  that  such 
insufficiency  contril)uted  to  the  happening  of  the  accident, — or,  if  the 
road  had  been  sufficient  in  said  particulars,  that  the  accident  would  not 
have  happened,  notwithstanding  the  hay, — the  plaintiff  would  be  entitled 
to  recover,  if  in  other  respects  his  case  was  made  out.  Held,  no  error. 
Fulsome  v.  Concord,  135. 

2.  The  plaintiff  gave  the  defendant  notice,  that  she  was  injured  on 
the  road  leading  from  Fairfield  Center  to  East  Fairfield,  on  the  21st  of 
June,  1871,  and  that  she  claimed  damage  ;  and  it  appeared  that  the  dis- 
tance between  those  two  places  was  four  miles  and  a  half.  Held,  that 
the  notice  was  too  indefinite  as  to  the  place  of  accident,  and  insufficient. 
Law  v.  Fairfield,  425. 
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3.  If  a  petition  for  a  highway  within  the  original  jarisdiction  of  the 
county  court  to  lay  out  and  establish,  be  brought  to  such  court  in  good 
faith,  but  the  commissioners  lay  only  a  portion  of  the  road  prayed  for, 
and  such  portion  as  would  have  to  be  petitioned  for  in  the  first  instance 
to  the  selectmen,  if  it  alone  were  asked,  the  jurisdiction  of  the  county 
court  is  not  thereby  defeated  as  to  the  portion  so  laid.  Kelley  et  aU.  v. 
Danby  et  cUs.  504. 

4.  The  petition  prayed  for  a  highway  to  be  laid  out  through  and  into 
five  towns  in  the  same  county.  The  commissioners  laid  a  portion  only 
of  said  highway,  extending  through  and  into  three  of  said  towns.  The 
portion  so  laid,  was  partly  laid  upon  old,  established  highways,  and  partly 
over  new  routes.  It  crossed  the  line  between  two  of  said  towns  on  one 
of  said  old  highways,  making  one  of  the  new  portions  of  the  road  laid, 
wholly  within  one  town,  and  another  portion  wholly  within  another 
town  ;  but  the  whole  road  as  laid,  formed  a  continuous  highway  from  ter- 
mimis  to  terminus.  Held^  that  the  highway  so  laid,  was  one  which  the 
county  court  had  original  jurisdiction  to  establish,  under  §52,  ch.  24,  of 
the  Gen.  Sts.    lb. 

5.  It  is  the  duty  of  towns  to  provide  for  the  safety  of  travelers  in 
passing  teams  going  in  the  same  direction,  and  to  construct  and  keep 
their  highways  at  places  which  naturally  invite  the  attempt  to  pass, 
reasonably  safe  for  that  purpose.  And  such  duty  is  not  limited  to  cases 
of  absolute  necessity  on  the  part  of  the  traveler  ^  but  in  this  case  it  was 
extended  to  one  who  attempted  to  pass  a  team  for  the  purpose  of  keep- 
ing in  company  with  a  companion  who  had  driven  ahead.  Mochler  v. 
Shaftsbury^  580. 

6.  The  written  notice  of  injury  on  a  highway  wholly  omitted  to  state 
the  place  where  the  injury  was  received  ;  but  the  court  allowed  the  plain- 
tiff to  show  by  parol,  that  when  he  delivered  said  notice  to  one  of  the 
selectmen  of  the  town,  he  told  him  the  place  where  he  received  the  in- 
jury ;  and  also  to  show,  that  after  the  thirty  days  had  expired,  the 
selectmen  met  the  plaintiff  by  appointment,  and  attempted  to  settle 
with  him  for  the  injury  ;  and  charged  the  jury,  if  they  found  the  facts  in 
accordance  with  such  testimony,  that  the  notice  would  be  thereby  ren- 
dered sufficient.    Held,  error.     Underhill  v.  Washington,  767. 

7.  HMj  also,  that  such  attempted  settlement  on  the  part  of  the  select- 
men, was  not  a  waiver  of  the  written  notice  required  by  statute,  even 
though  the  selectmen  had  authority  to  make  such  waiver.   lb. 

HOMESTEAD. 

1.  The  homestead  act  as  it  stood  in  1857,  required  actual  residence 
upon  the  premises,  and  occupation  thereof  as  a  Jwmestead,  in  order  to 
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make  it  necessary  for  the  wife  of  the  occupant  to  join  in  a  mortgage 
thereof.     Spaulding  v.  Crane  et  dls.  292. 

2.  One  may  have  a  homestead  right  in  premises  in  which  he  has  only 
an  equitable  title  ;  and  the  avails  of  the  sale  of  such  homestead,  are  ex- 
empt from  attachment  by  trustee  process.  Doant's  Exr.  v.  Doane  A 
Tr.  485. 

8te  Husband  and  Wife,  1,  2,  3. 

HUSBAND  AND  WIFE. 

1.  The  plaintiff  was  the  second  wife  of  the  intestate,  who  died  with- 
out issue  of  their  marriage.  An  ante-nuptial  agreement  was  entered 
into  between  them,  whereby  a  pecuniary  provision  was  made  for  her  in 
lieu  of  dower,  and  whereby  she  covenanted  to  claim  no  share  in  his  es- 
tate otherwise  than  according  to  the  provisions  of  said  agreement.  The 
plaintiff  did  not  elect  to  waive  the  provision  made  for  her  by  ^aid  agree- 
ment, but,  induced  by  the  fraud  and  artifice  of  the  only  son  and  sole  heir 
of  the  intestate,  accepted  and  received  the  same  in  full  of  all  claim  against 
said  estate,  and  retained  the  same  without  offering  to  restore  it  to  the 
estate.  Held^  that  the  plaintiff  was  thereby  barred  of  dower  and  home- 
stead.   Hathaway  v.  Hatliaway's  Estatt,  234. 

2.  Held,  also,  that  without  waiver  of  said  provision,  and  notif:e  of  it 
in  writing,  the  probate  court  had  no  power  to  decree  the  plaintiff  home- 
stead and  dower,  although  said  provision  was  wholly  inadequate  for  her 
support.    Ih. 

3.  The  probate  court,  on  the  plaintiff 'h  application,  caused  homestead 
and  dower  to  be  set  out  to  her,  from  which  proceeding  this  appeal  was 
taken.  Held,  that  although  such  proceeding  might  be  couHidered  as 
equivalent  to  a  decision  that  said  provision  was  not  sufficient  for 
her  support,  and  to  an  extension  of  the  time  for  making  election ;  yet, 
that  it  would  not  supply  the  indispensable  requisites  of  election,  wai- 
ver, and  notice  thereof  in  writing  to  the  probate  court, — acta  to  be  done 
by  the  plaintiff,    lb. 

4.  Husband  and  wife  are  not  jointly  liable  for  those  torts  of  the  wife 
which  are  founded  on  her  contracts.  Woodward  &  Perkins  v.  Barnes  & 
wife,  332. 

5.  Whoever  wrongfully  disposes  of  the  effects  of  a  deceased  person, 
whether  before  or  after  letters  testamentary  or  of  administration  are 
granted,  is  liable  to  an  action  therefor  by  the  executor  or  administrator 
when  appointed.    And  husband  and  wife  are  jointly  liable  in  tort,  for  the 
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wrongful  disposition  of  such  effects  by  the  wife.    Shaw^  admr.  v.  HaUir 
han  &  wife,  389, 

INTOXICATING  LIQUOR. 

1.  A  prosecution  under  §39  of  the  liquor  act,  founded  upon  a  warrant 
Issued  by  reason  of  a  disclosure  made  by  a  person  found  intoxicated  and 
arrested  and  brought  before  a  justice,  is  not  an  original  prosecution  for 
selling  intoxicating  liquor,  controlled  by  the  general  statute  requiring 
prosecutions  of  a  criminal  nature,  commenced  before  a  justice,  within 
the  jurisdiction  of  a  justice  to  try  and  determine,  to  be  tried  in  the 
town  where  the  offence  was  committed,  or  in  the  town  where  the  res- 
pondent resides  ;  but  is  an  incident  to  the  pending  prosecution  already 
instituted  against  the  person  intoxicated  ;  and,  as  to  place  of  trial,  fol- 
lows that  proceeding.     State  v.  Hoffman,  176.  • 

2.  The  offences  provable  in  such  a  prosecution,  do  not  extend  beyond 
what  the  person  so  found  intoxicated  is  bound  to  disclose  ;  that  is,  not 
beyond  the  sale  or  sales,  furnishing,  or  giving  away  of  the  liquor  so  pro- 
ducing intoxication.    16. 

3.  But  if  the  county  court  rules  that  other  offences  may  be  proved, 
and  no  testimony  is  introduced  tending  to  prove  them,  such  ruling  will 
not  vitiate  a  verdict  of  guilty.    lb. 

See  Habeas  Corpus,  1,  2 ;  Beplevin,  1,  2,  3. 

JUDGMENT. 

1.  The  defendant  recovered  judgment  by  default  against  the  plain- 
tiffs for  the  use  of  his  horse  while  it  was  being  kept  by  them.  The 
plaintiffs  subsequently  sought,  in  this  action,  to  recover  of  the  defendant 
for  the  keeping  of  the  horse.  Held,  that  the  defendant's  just  claim  in 
his  suit  against  the  plaintiffs,  was  for  the  use  of  the  horse,  they  keeping 
it,  and  that,  nothing  appearing  to  the  contrary,  the  presumption  was  that 
the  damages  in  that  suit  were  assessed  upon  that  basis  ;  consequently, 
that  that  adjudication  included  and  merged  the  plaintiffs'  claim  for  keep- 
ing said  horse.    Bemia  et  al.  v.  JenningSy  45, 

2.  Husband  and  wife  having  recovered  final  judgment  in  a  joint  ac- 
tion a«:ain8t  defendant  town,  for  personal  injuries  to  the  wife,  occasioned 
by  reason  of  the  insufficiency  of  a  highway  in  said  town,  the  defendant 
is  estopped,  in  an  action  by  the  husband  to  recover  damages  for  the  loss 
of  the  wife's  service,  and  for  the  expense  of  medical  attendance,  to  deny 
facts  put  in  issue  and  found  against  it  in  the  former  action.  lAndaey  v. 
DanmlU,  144. 
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3.  The  defendant  contracted  to  dig  a  cellar  and  lay  a  cellar  wall  for 
the  plaintiff  by  a  certain  time,  at  a  certain  price  ;  but  did  not  complete 
it  within  the  time  ;  whereby  the  plaintiff  suffered  damage.  After  the 
job  was  finished,  the  defendant  brought  suit  against  the  plaintiff,  to  re- 
cover the  balance  of  the  contract  price  due  for  the  work,  and  recovered 
judgment  by  default  for  the  full  amount  thereof,  and  collected  said  judg- 
ment. Afterwards,  the  plaintiff  brought  this  action  to  recover  his  dam- 
ages for  the  breach  of  said  contract.  Held,  that  said  judgment  and  the 
satisfaction  thereof  were  not  a  bar  to  the  plaintiff's  right  of  recovery. 
Davenport  v.  Hubbard,  200. 

4.  OiUon  et  di  v.  Bingham,  48  Yt.  410,  commented  upon  and  ex- 
plained.   /&. 

JURISDICTION. 

1.  Justices  of  the  peace  who  are  rated  inhabitants  and  tax-payers  in  a 
town,  are  not  thereby  disqualified  from  making  an  order  of  removal  of  a 
pauper  in  a  case  where  such  town  is  a  party.    MarrUtown  v.  Fairfield,  33. 

2.  Assumpsit  upon  a  policy  of  life  insurance,  issued  to  the  plaintiff 
and  her  husband  jointly,  and  payable  to  the  survivor  upon  the  death  of 
either.  The  defendant  was  a  foreign  corporation,  established  under  the 
laws  of  New  York,  and  located  and  doing  business  there,  and  the  plain- 
tiff was  a  resident  of  Minnesota.  The  contract  of  insurance  was  not 
made,  nor  was  it  to  be  peformed,  in  this  state.  The  plaintiff's  husband 
died  in  this  state  ;  but  it  did  not  appear  that  either  he  or  the  plaintiff 
was  domiciled  here  at  the  time  of  his  death.  The  writ  was  not  served 
by  attaching  the  defendant's  property,  but  only  by  leaving  a  copy  thereof 
with  F.,  of  this  state,  ^'  agent  and  attorney  "  of  the  defendant.  F.  did 
not  appear  in  the  suit ;  and  there  was  nothing  to  show  what  authority 
he  had  from  the  defendant,  only  that  he  was  described  in  the  writ  as  its 
^^  general  agent  and  attorney  ;"  nor  to  show  that  he  was  ever  appointed 
the  attorney  of  the  defendant,  pursuant  to  the  statute  relative  to  foreign 
insurance  companies  ;  nor  that  the  defendant  ever  made,  or  was  making, 
any  contracts  of  insurance  in  this  state.  Held,  that  the  county  court  had 
no  jurisdiction  over  the  cause  of  action  ;  and  that,  assuming  that  F.  was 
appointed  attorney  of  the  defendant  pursuant  to  said  statute,  upon  such 
service  merely,  the  court  acquired  no  jurisdiction  of  the  defendant. 
Sawyer  v.  North  Am.  Life  Ina,  Co.  697. 

3.  Held,  also,  that  said  statute  (§  5  et  seq.  ch.  87,  Gen.  Sts.)  was  not 
intended  to  give  the  courts  of  this  state  jurisdiction  over  causes  of  ac- 
tion that  accrued  out  of  the  state,  in  favor  of  persons  not  citizens  of  the 
state,  against  a  corporation  existing  out  of  the  state  ;  but  to  provide  a 
method  of  obtaining  jurisdiction  over  defendants  to  causes  of  action 
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upon  contracts  of  insurance  made  in  the  state,  accruing  to  the  people  of 
the  state,  such  as  the  courts  had  jurisdiction  of  before  the  passage  of  the 
act    Ih. 

4.  In  trespass  before  a  justice  of  the  peace,  the  declaration  contained 
two  counts  ;  one,  quure  claiuum  ;  the  other,  de  bonis  ;  and  the  ad  damr 
num  was  twenty-five  dollars.  Held,  that  the  justice  had  no  jurisdiction 
of  the  action.     Chadwick  y.  Batchelder,  724. 

8ee  Highways  and  Bridges,  3,  4. 

JUSTICE  OP  THE  PEACE. 

The  copies  of  appeal  slated  that,  ^^-upon  suggestion  of  plaintiff  *s  death, 
]3.,  his  ailniiuistrator,  had  leave  to  appearand  prosecute  said  action.  The 
defendant,  by  his  attorney,  thereupon  suggested  a  plea  in  abatement, 
and  afterwards  a  motion  to  dismiss,  alleging  that  the  plaintiff's  death  had 
occurred  previous  to  one  or  more  of  the  last  continuances,  without  hav- 
ing been  suggested  of  record."  Held^  equivalent  to  stating  that  the  ad- 
ministrator had  not  only  had  leave  to  enter  to  prosecute,  but  that  he  was 
then  actually  prosecuting.    Bahcock,  admr.  v.  (JulveVj  715. 

See  Jurisdiction,  1,  4. 

LANDLORD  AND  TENANT. 

1.  The  defendant,  by  the  parol  permission  of  the  plaintiff,  went  into 
possession  of  certain  premises  as  tenant  to  the  plaintiff,  without  any 
agreement  as  to  the  time  of  holding  or  the  payment  of  rent,  and  con- 
tinued in  possession  about  14  years.  He  built  a  barn  on  the  premises, 
and  repaired  the  house.  The  plaintiff  tried  to  settle  with  him  ;  but 
could  get  nothing  out  of  him  but  the  repairs,  and,  it  would  seem,  he  re- 
fused to  pay  rent.  Held,  that  after  such  refusal,  he  could  not  claim  that 
by  his  continued  occupancy,  his  estate  had  become  enlarged  by  reason 
of  an  implied  liability  to  pay  reasonable  annual  rent    Bidh  v.  BoUoriy  84. 

2.  Held,  also,  that  said  repairs,  if  made  in  compensation  for  the  use, 
were  not  a  payment  of  a  yearly  rent ;  but,  rather,  payments  in  gross,  for 
the  whole  occupancy,    lb. 

3.  Held,  also,  that  said  tenancy  did  not  ripen  into  a  tenancy  from  year 
to  year  ;  because  it  lacked  the  essential  element  of  annual  rent,  noces* 
sary  to  convert  a  tenancy  at  will  into  a  tenancy  from  year  to  year,    lb, 

4.  A  tenant  at  will  is  not  entitled  to  six  months'  notice  to  quit ;  but 
only  to  reasonable  notice,  and  such  as  determines  the  will  of  the  land- 
lord ;  and,  when  emblements  are  in  question,  sudh  as  will  protect  the 
tenant  in  his  rights,    lb. 


INDEX.  833 


5.  An  undertenant  who  has  paid  his  rent  to  the  lessee,  is  not  liable 
therefor  to  the  lessor,  unless  he  attorned  to  him  during  his  occupancy. 
Way  V.  Holton,  184. 

6.  C.  leased  a  farm  to  L.  for  three  years.  During  the  term,  L.  was 
to  clear  a  certain  piece  of  land  as  fast  as  possible,  and  all  to  be  plowed 
and  got  into  a  crop  the  third  year.  In  consideration  whereof,  C.  agreed 
to  give  L.  a  cow  the  same  spring  the  lease  was  given  ;  but  the  cow  was 
to  be  held  by  and  belong  to  C,  until  L.  performed  said  work.  Held^ 
that  by  the  terms  of  the  lease,  L.  acquired,  only  a  conditional  right  to 
said  cow,  which  would  not  become  absolute  till  he  performed  the  coi;i- 
ditions  in  the  lease  upon  which  his  right  depended.    Hogley.  Clark,4lS, 

MANDAMUS. 

The  writ  of  mandamus  will  not  be  issued  to  compel  the  performance 
of  a  mere  service.  Thus,  where  a  legislative  committee  appointed  under 
a  joint  resolution  to  inquire,  among  other  things,  whether  money  had  at 
any  time  been  paid  by  certain  parties  to  any  member  of  the  legislature 
for  the  purpose  of  influencing  legislation,  with  power  to  send  for  per- 
sons and  papers,  but  without  authority  conferred  by  the  resolution  to 
employ  ^  clerk, — employed  a  stenographer  to  take  down  the  testimony 
given  before  the  committee,  the  court  refused  to  issue  a  writ  of  mandor 
mus  to  compel  the  stenographer  to  furnish  the  committee  a  transcript  of 
his  minutes,  that  it  might  be  made  a  part  of  their  report.  Bailey  et  als. 
V.  Oviatt,  627. 

MINISTER'S  RIGHT. 

• 

1.  The  charter  of  the  town  of  "  Two  Heroes,"  embracing  what  was 
called  in  it,  Grand  Isle,  alias  Grand  Island,  was  granted  by  the  legisla- 
ture in  1779,  and  reserved  six  rights  or  equal  shares  to  the  several  public 
uses  therein  named,  to  wit :  "  On  the  south  part  thereof,  sometimes  called 
the  South  Island,  one  right  for  the  first  settled  minister  of  the  gospel, 
one  right  for  the  support  of  the  ministry,  and  one  right  for  the  support 
of  an  English  school  or  schools  ;  and  on  the  north  part  thereof,  sometimes 
called  the  North  Island  [now  the  town  of  North  Hero],  an  equal  number 
of  rights,  for  the  same  uses  and  purposes  ;  *  *  *  which  said  six 
rights  or  equal  shares,  when  located  as  aforesaid,  shall,  together  with  their 
improvements,  rights,  rents,  profits,  dues,  and  interest,  remain  unaliena- 
bly  appropriated  to  the  uses  and  purposes  for  which  they  are  respectively 
assigned,  and  he  under  the  cJiarge^  direction,  and  disposal  of  the  inhabitants 
of  said  island  forever. ^^  Held,  that  the  participation  of  the  inhabitants 
in  the  disposal  contemplated  by  the  provision  of  said  charter,  was  to  be 
such  as  should  thereafter  be  provided  for  by  the  laws  of  the  state  under 
and  by  virtue  of  which  a  valid  settlement  of  a  minister  should  be  made. 
Williams  v.  North  Hero  et  oL  301. 
106 
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2.  In  1788,  the  town  of  "  Two  Heroes  "  waa  divided  into  the  towns  of . 
North  Hero  and  South  Hero  ;  and  in  1798,  South  Hero  was  dlTided  into 
two  towns.  The  ]and  in  question  was  drawn  to  the  right  of  the  first  set- 
tled minister  in  North  Hero,  and  the  plaintiff  claimed  title  thereto  as 
such  minister,  by  virtue  of  his  settlement  on  the  18th  of  November,  1862, 
as  pastor  of  a  Congregational  church  then  formed  in  said  town.  There 
was  no  settled  minister  in  said  town  prior  to  the  Idth  of  said  November  ; 
but  the  defendants  claimed  that  one  £.  was  then  legally  settled  therein, 
as  pastor  of  an  independent  church  formed  on  that  day.  Prior  to  1861, 
£.  was  a  member  of  the  Methodist  Church,  and  about  a  year  prior  thereto, 
had  been  ordained  as  a  deacon  in  that  church,  and  in  1861  he  was  or- 
dained as  an  elder  therein.  He  was  an  itinerant  preacher  for  about  a 
year  thereafter,  and  then  withdrew  from  the  itinerancy,  and  became  a 
local  preacher  for  a  short  time  in  said  town.  In  July,  1862,  by  leave  of 
the  proper  church  authority,  he  withdrew  entirely  from  said  church,  sur- 
rendered his  ministerial  credentials,  and  ceased,  thenceforth,  to  be  a 
minister  t)f  that  church,  or  a  member  of  that,  or  any  other  church.  Soon 
thereafter  he  applied  for  admission  to  the  Congregational  church  at  Al- 
burgh,  and  was  refused.  Thereafter^  knowing  that  the  plaintiff  had  been 
preaching  a  short  time  in  North  Hero,  and  that  the  organization  of  a 
Congregational  church  there  was  contemplated,  and  the  installation  of 
the  plaintiff  as  its  pastor,  and  that  proceedings  had  been  commenced 
with  a  view  to  such  organization  and  installation  on  the  18th  of  Novem- 
ber aforesaid,  he  posted  a  notice  in  two  public  places  in  said  town,  signed 
by  himself,  requesting  all  persons  disposed  to  form  an  independent 
church  and  aid  society,  to  meet  at  the  courthouse  in  said  town,  on  the 
15th  of  said  November,  at  an  hour  named,  for  that  purpose.  A  number 
of  the  inhabitants  of  North  Hero  assembled  pursuant  to  said  call,  and 
formed  an  independent  church  consisting  of  three  members,  and  an  aid 
society,  and  adopted  a  constitution,  articles  of  faith,  and  the  form  of  cov- 
enant and  reception  into  said  church  and  a  constitution  and  by-laws  of 
said  society.  E.  was  then  settled  and  agreed  upon  in  the  constitution  as 
pastor  of  said  church,  by  his  consent,  and  was  to  permanently  remain 
pastor  thereof,  but  he  never  became  a  member  of  said  church,.except  by 
being  named  as  pastor  in  the  constitution.  E^s  main  object  in  organiz- 
ing said  church,  was  to  get  title  to  the  land  in  question.  He  continued 
to  preach  to  said  church  four  or  five  yeara,  but  no  new  members  were 
added  thereto,  and  the  sacrament  was  administered  but  once.  Held^  that 
E.  was  not  thereby  legally  settled  as  a  minister  in  said  town.    16. 

3.  On  the  18th  of  said  November,  in  accordance  with  prior  proceed- 
ings in  compliance  with  the  usages  and  practices  of  the  Congregational 
Church,  a  Congregational  church  was  duly  organized  in  said  town,  and 
the  plaintiff  regularly  installed  as  pastor  thereof,  and  settled  as  minister 
over  said  church  and  people,  with  all  the  forms  and  ceremonies  usual  in 
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such  cases  in  the  Congregational  Church.  The  inhabitants  of  Korth 
Hero  did  not  participate  in  the  settlement  of  the  plaintiff,  in  their  corpo- 
rate and  municipal  capacity,  but  only  a  few  of  them,  in  their  individual 
and  social  capacity.  Ueldy  that  the  only  interest  which  the  inhabitants 
of  said  town  had  in  the  land  in  question,  under  said  charter,  aside  from 
naked  trusteeship  awaiting  the  settlement  of  a  minister,  was  moral,  re- 
ligious, and  social — not  directly  pecuniary  ;  and  this,  not  a  corporate,  but 
a  several,  personal  interest  of  the  inhabitants,  as  members  of  the  body- 
social,  and  not  of  the  body-municipal  ;  and  that  the  plaintiff  was  le- 
gally settled  as  a  minister  in  said  town,  and,  being  the  first  settled  min- 
ister therein,  was  entitled  to  the  land  in  question,  in  fee.    Ih. 

MORTGAGE. 

1.  One  of  the  defendants  held  a  prior  mortgage  on  the  premises  de- 
scribed in  the  orator's  mortgage,  Which  he  discharged  of  record,  without 
consideration,  for  the  sole  benefit  of  his  mother,  to  whom  said  premises 
had  been  set  out  by  the  probate  court  as  a  homestead.  Ueld^  that  said 
mortgage  was  not  therebj  extinguished  as  to  the  orator,  and  that  the 
orator  was  not  entitled  to  a  decree  for  the  foreclosure  of  his  mortgage, 
without  redeeming  the  same.    Spaulding  v.  Crane  et  aU,  292. 

2.  The  orator  executed  notes  to  L.  for  the  purchase-money  of  a  farm, 
and  secured  them  by  mortgage  thereon.  He  subsequently  sold  said 
farm  to  M.,one  of  the  defendants,  and  took  his  mortgage  thereof,  condi- 
tioned for  the  payment  of  said  notes  to  L.  as  they  fell  due.  M.  sold  the 
fiirm  to  the  defendant  Larkin,  who  mortgaged  the  same  to  M.,  with  like 
condition.  Larkin  mortgaged  it  to  H.,  another  of  the  defendants,  to  se- 
cure a  debt  he  owed  him.  In  a  suit  to  compel  the  defendants  to  pay  L. 
the  amount  due  upon  said  notes,  and  to  release  the  orator  from  all  fur- 
ther liability  thereon,  or  be  foreclosed,  it  was  held  that  L.  was  a  necessary 
party.     Morse  v.  Larkin  et  ah.  371. 

3.  Where  the  mortgagor  and  his  assigns  had  held,  possessed,  and 
enjoyed  the  mortgaged  estate  for  more  than  seventy  years,  and  no  claim 
under  the  mortgage  had  been  set  up,  it  was  held,  that  it  would  be  pre- 
sumed that  the  mortgage  claim  had  been  satisfied  and  the  right  extin- 
guished, or  that  the  mortgage  had  become  barred  by  lapse  of  time,  in 
analogy  to  the  statute  of  limitations.    Atkinson  v.  Patterson,  750. 

4.  And  the  assignment  of  such  mortgage  by  the  grantee  of  the  mort- 
gagor, as  attorney  of  the  administrator  of  the  mortgagee,  to  one  to  whom 
the  equity  of  redemption  was  at  the  same  time  conveyed  by  such  gran- 
tee, although  no  power  of  attorney  be  shown  or  Vecorded,  tends,  as  evi- 
dence, to  favor  the  presumption  of  satisfaction  by  lapse  of  time,  in  con- 
nection with  the  &ct  that  no  claim  had  ever  been  set  up  under  the 
mortgage.    lb. 
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NE  EXEAT. 

The  writ  of  ne  eoceat,  aa  at  present  used  in  this  country,  is  a  mesne  pro- 
cess, issuing  from  the  court  of  chancery,  to  hold  a  party  to  equitable  bail, 
that  he  may  not  depart  from  the  jurisdiction  of  the  court,  but  be  person- 
ally present  to  answer  its  decree  against  hitai',  and  can  be  properly  issued 
only  in  those  cases  where  the  person  of  the  defendant  can  be  touched 
by  the  decree,  either  by  attachment  or  on  execution.  Adams  v.  Whitr 
com6,  708. 

See  Trespass,  3. 

OVERSEER  OF  POOR. 

Section  33,  ch.  20,  of  the  Gen.  Sts.,  makes  it  a  part  of  the  official  duty 
of  overseers  of  the  poor,  to  keep  a  particular  and  true  account  of  all 
their  expenditures  for  the  poor,  therein  designating  the  particular  poor 
person  for  whom  each  item  of  expenditure  is  made.     Cahot  v.  Walden^  11. 

PARENT  AND  CHILD. 

When  a  child  supports  the  parent  without  express  contract  for  remu- 
neration, the  situation  and  circumstances  of  the  parties  may  rebut  the 
ordinary  presumption  arising  from  the  relation  of  the  parties,  and  raise 
an  implied  contract  for  remuneration  ;  and  in  this  case,  the  circumstances 
were  held  to  do  so.     Doane's  Ext.  v.  Doane  db  Tr.  485. 

PARTNERSHIP.    See  Execution,  3. 

PAUPER. 

1.  A  settlement  acquired  b}'^  a  father  after  the  majority  of  a  child  who 
does  not  continue  a  member  of  (he  father's  family,  is  not  communicated 
to  such  child.     Morristown  v.  Fairfield^  33. 

2.  H.,  his  wife  and  children,  were  twice  ordered  to  remove  from  Mor- 
ristown to  Highgate.  The  overseers  of  said  towns  thereupon  made  an 
arrangement,  by  which  H.  was  received  as  a  pauper  properly  chargeable 
to  Highgate,  and  Morristown  waived  the  orders  as  to  the  wife  and  chil- 
dren, by  reason  whereof  Highgate  forbore  to  appeal  from  said  orders. 
The  pauper  whose  settlement  was  in  question  in  this  case,  was  one  of 
said  children.  Held,  that  said  orders  had  no  effect  to  change  the  settle- 
ment of  said  pauper.    J6. 

3.  Under  our  statute,  a  derivative  settlement  acquired  by  marriage 
by  the  mother  of  an  illegitimate  child,  after  the  birth  of  the  child,  is  not 
communicated  to  such  child,    J6. 
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4  An*  allegation  in  a  plea  that  the  pauper  was  "  unduly  removed," 
and  that  *'  said  town  is  not  chargeable  with  the  support  of  said  pauper," 
is  not  an  allegation  of  any  traversable  fact,  but  is  only  a  legal  conclusion 
from  the  allegation  that  "  said  town  is  not  the  last  place  of  legal  settle- 
ment of  said  pauper."  Such  a  plea  does  not  present  the  question, 
whether  the  pauper,  an  illegitimate  child,  being  a  minor  and  residing 
with  his  mother,  was  subject  to  removal  without  her.    lb. 

5.  But,  treating  the  question  as  raised,  the  simple  fact  that  the  pauper 
was  a  minor,  does  not  render  him  irremovable  to  the  place  of  his  legal 
settlement,  without  the  removal  of  his  mother.    i&. 

6.  Minor  children  whose  tender  age,  or  physical  or  mental  weakness 
or  condition,  makes  it  necessary  that  they  should  have  the  care,  sympa- 
thy, and  control  of  their  parents,  rendering  it  improper,  upon  the  prin- 
ciples of  humanity,  that  they  should  be  separated,  are  irremovable  from 

them,  notwithstanding  the  general,  unqualified  language  of  the  statute. 
16. 

7.  The  objection  that  a  pauper  who  is  a  tninor  cannot  come  to  a  town 
to  reside,  within  the  meaning  of  the  statute,  cannot  prevail  when  such 
minor  is  brought  to  the  town  by  its  parents  as  part  of  the  family,  when 
they  come  there  to  reside.    25, 

8.  A  wife  and  minor  children  are  not  subject  to  removal  as  paupers, 
without  the  husband  and  father,  when  the  latter  is  confined  in  jail  in 
another  town  in  the  same  county,  by  virtue  of  legal  process,  but  was 
living  with  his  family  in  the  town  procuring  the  order  to  be  made,  before 
and  at  the  time  of  his  imprisonment.    Peacham  v.  Waterfo}d,  154. 

9.  The  service  of  a  warning-out  process  by  leaving  "  a  true  and  at- 
tested copy  of  the  same  lying  on  the  table  at  the  last  and  usual  place  of 
abode"  of  the  person  required  to  be  warned,  is  not  sufficient.  Caatleton 
V.  Weyhridge,^7^. 

10.  W.,  who  had  a  wife,  but  did  not  live  with  her,  had  his  legal  settle- 
ment in  K.  Prior  to  1868,  he  lived  about  in  various  places  in  and  out 
of  the  state,  and  some  of  the  lime  in  S.  In  the  spring  and  part  of  the 
summer  of  1868,  he  worked  in  R.,  then  worked  a  short  time  at  different 
places  in  S.,  and  then  hired  out  to  work  for  V.  by  the  month  till  the  next 
spring,  when  he  designed  to  leave  the  state.  He  worked  for  V.,  who 
lived  in  S.,  five  or  six  weeks,  when  a  difficulty  arose  between  them,  and 
he  left,  not  intending  to  return,  and  V.  did  not  expect  he  would,  although 
neither  said  anything  about  it.  He  then  went  to  another  place — 
but  whether  in  S.  or  not  was  not  decided — and  hired  out  to  work  till 
spring.  He  went  there  on  Saturday,  stayed  over  Sunday,  and  hired  out 
on  Monday,  to  connuence  work  that  evening.     On  that  Monday,  he 
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helped  bis  new  employer  drive  some  cattle  to  another  town,  for  which 
he  was  paid  fifty  cents.  On  that  evening,  and  before  he  commenced 
work  under  said  contract,  he  broke  his  leg,  and  called  on  S.  for  help  as  a 
pauper.  He  always  had  his  washing  and  mending  done  where  he  worked, 
but  did  not  intend  making  those  places  his  permanent  residence,  or  to  re- 
main there  longer  than  his  term  of  service.  When  he  went  away  from  V's 
as  aforesaid,  he  left  his  clothes  there,  but  had  no  trunk,  and  had,  in  fact,  no 
home  anywhere.  Held,  that  W.  came  to  S.  to  reside,  and  had  not  aban- 
doned his  residence  there,  or  acquired  another,  at  the  time  of  his  injury. 
Stamford  v.  Beadshoro,  606. 

11.  Kindred  of  a  poor  person  who  have  been  to  expense  for  the  relief 
and  support  of  such  person,  may  maintain  proceedings  in  their  own 
name,  under  §20,  ch.  20<  of  the  Gen.  Sts.,  to  have  other  kindred  assessed 
for  the  sui)port  of  such  ])erson,  although  such  person  never  became 
chargeable  to  any  town  to  the  extent  of  receiving  relief  and  support 
from  such  town,  but  would  have  become  so  chargeable,  but  for  the  relief 
and  support  of  such  kindred.     Walbridge  v.  Walbridge,  617. 

PAYMENT. 

1.  F.  was  the  plaintiff's  collector  of  taxes  in  1868,  1869,  and  1870. 
The  tax-bills  for  1870  were  not  put  into  his  hands.  F.  having  neglected 
to  pay  the  state  tax  of  18()9,  the  plaintitf,  on  the  19th  of  September,  1870, 
paid  it  to  the  state  treasurer.  F.  paid  money  into  the  town  treasury  from 
time  to  time,  as  he  collected  it,  without  any  direction  or  understanding 
as  to  its  application,  and  some  of  it  was  indorsed  on  the  tax-book  of  1868, 
and  some  on  the  book  of  18r)9.  In  August,  1870,  the  plaintiff  took  the 
tax-bills  of  18<)8  and  1869,  from  F.,  and  turned  them  over  to  his  succes- 
sor. On  September  1, 1870,  the  amount  thus  paid  into  the  town  treasury 
by  F.,  allowing  the  uncollected  taxes  on  the  bills  taken  from  him  as 
aforesaid,  exceeded  the  amount  due  the  town  treasury  on  said  bills  ;  but 
the  amount  receipted  on  the  tax-bill  of  1868,  did  not  cancel  tlie  taxes  for 
that  year  ;  but  that  amount,  and  the  amount  receipted  on  the  bill  of  1869, 
more  than  cancelled  both  bills.  Held,  that  said  payments  should  be  ap- 
plied, as  matter  of  law,  to  F's  then  present  liability  and  indebtedness  ; 
and  that  the  same,  being  sufficient  to  extinguish  all  taxes  payable  into 
the  town  treasury  for  both  years,  operated  as  a  full  extinguishment  of  all 
claim  upon  F.  for  such  taxes.    St.  Albans  v.  Failey  et  aU.  448. 

2.  General  payments  and  credits,  when  no  application  thereof  is  made 
by  the  parties,  will  be  applied,  as  matter  of  law,  to  extinguish  indebted- 
nesses in  the  order  of  time  in  which  they  accrued.    lb. 

3.  The  presumption  of  payment  arising  from  the  giving  of  a  promis- 
sory note  for  a  previous  debt,  may  be  rebutted  by  showing  that  the  note 
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was  taken  under  a  misunderstanding  of  facts,  supposing  the  credit  of 
other  parties  than  the  signer,  given  and  hound  thereby.  Wemet  y\  Mia- 
aisquoi  Lime  Co.  458. 

4.  Greneral  payments  made  on  current  accounts,  and  not  applied  by 
the  parties,  will  be  applied  by  the  law  in  the  order  of  time  in  which  they 
are  made — the  first  item  on  the  credit  side  being  applied  on  the  first 
item  on  the  debit  side.  But  this  rule  is  not  universal.  If  it  appears 
that  the  intention  of  the  parties  was  otherwise,  the  court  will  give  effect 
to  such  intention.  If  there  are  separate  demands,  part  of  which  are  se- 
cured and  part  not  secured,  the  application  will  be  made  on  those  not 
secured.     Langdon  et  ah  v.  Botcen^  512. 

See  Tender,  1. 

PLEADING. 

1.  In  trespass  quare  clausum,  when  the  declaration  only  counts  upon 
a  single  act  of  trespass,  which  is  justified  by  plea,  the  plaintiff"  cannot  in 
his  replication,  traverse  the  matter  of  such  justification,  and  also  new 
assign  the  same  or  different  acts  of  trespass.    Spencer  v.  Bemis,  29. 

2.  A  traverse  with  de  injuiia  should  conclude  to  the  country.    J6. 

3.  In  an  action  on  the  case  by  the  husband,  for  injury  to  the  wife,  it 
was  alleged  in  the  declaration,  that  the  plaintiff^  had  been  "  put  to  great 
trouble  and  expense  in  endeavoring  to  cure  his  said  wife  and  child,— in 
procuring  medical  attendance,"  &c.  Held,  that  the  value  of  the  plain- 
tiff"'8  services  in  attending  upon  his  wife,  rendered  necessary  by  the  in- 
jury, was  within  the  scope  of  the  declaration.    Lindsey  v.  Danville^  144. 

• 

4.  The  declaration  alleged  that  the  plaintiff"  employed  the  defendant 
to  buy  a  certain  quantity  of  butter  on  commiSvsion  ;  that  the  defendant 
was  to  make  true  weights  thereof  in  purchasing  the  same,  and  was  to  be 
allowed  the  same  weights  he  purchased  at ;  that  the  defendant  purchased 
the  butter,  and  delivered  the  same  to  the  plaintiff",  and  was  paid  therefor 
the  amount  he  claimed  to  have  paid  to  those  of  whom  he  purchased. 
Breach,  that  the  weights  allowed  to  the  defendant  were  for  a  much  larsrer 
amount  than  the  weights  at  which  he  purchased,  and  that  the  defendant 
falsely  represented  to  the  plaintiff  the  weifrhts  at  which  he  purchased 
the  butter,  and  thereby  procured  the  plaintiff  to  pay  him  a  much  larger 
sum  than  he  was  entitled  to  receive,  whereby,  &c.  The  defendant  re- 
quested the  court  to.  charge,  thai  unless  the  plaintiff  showed  that  the 
weights  at  which  he  received  the  butter  of  the  defendant,  exceeded  the 
weighls  at  which  the  defendant  bought  the  same,  he  could  not  recover  ; 
which  the  court  refused.    Held,  error  ;  and  that  under  the  declaration, 
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the  plaintiff  could  only  recover  for  the  excess  of  the  weij2:ht  of  the  butter 
as  represented  by  the  defendant  and  paid  for  by  the  plaintiff,  over  the 
weight  tliereof  as  purchased  and  paid  for  by  the  defendanL  Hihhard  v. 
Milhf,  243. 

5.  A  notice  that  th^  defeudant  will  on  trial  prove  the  note  in  suit  a 
forgery,  is  sufficient,  and  puts  the  plaintiff  upon  proof  of  the  execution 
of  the  note.    NationaX  Union  Bank  v.  Marshy  443. 

6.  Such  notice  filed  by  special  leave  of  court  after  the  time  prescribed 
by  the  rules  of  court  for  filing  the  sbine,  has  the  same  effect  as  though 
filed  within  the  rule.    lb. 

7.  In  an  action  brought  upon  an  act  of  the  legislature  which  made 
it  the  duty  of  the  cashiers  of  the  several  banking  associations  in  the 
state,  formed  under  a  certain  act  of  Congress,  to  transmit  to  the  clerks 
of  the  several  towns  in  this  slate  in  which  any  stockholder  of  such  asso- 
ciation should  reside,  a  true  list  of  the  names  of  such  stockholders,  &c., 
and  imposed  a  penalty  for  the  neglect  of  such  duty,  the  declaration  al- 
leged that  the  defendant  was  cashier  of  such  an  association,  and  also 
alleged  the  passage  of  said  act  of  the  legislature,  and  recited  that  portion 
thereof  which  created  said  duty,  and  alleged  a  breach  of  such  duty  on 
the  part  of  the  defendant.  He2d,  that  the  plea  of  not  guilty  did  not  put 
in  issue  the  validity  of  said  act  of  the  legislature  ;  and  that  if  the  plaintiff 
proved  his  declaration,  he  was  entitled  to  a  verdict,  in  the  absence  of 
proof  of  facts  on  the  part  of  the  defendant  to  obviate  it.  Ntwnum  v. 
Wait,  689. 

8m  Pauper,  4. 

POUNDS  AND  ESTRAYS. 

The  defendant,  on  several  occasions,  rode  his  horse  from  his  house, 
along  the  highway,  mostly  off  his  own  premises,  through  a  village  and 
over  two  railroad  crossings  at  grade,  to  a  distance  of  more  than  a  mile 
and  a  half,  and  then  fastened  the  reins  to  a  surcingle  around  the  horse, 
so  that  it  could  not  feed,  and  left  it  to  go  back  home  alone,  and  went  on 
himself  about  half  a  mile  further,  and  out  of  sight  of  the  horse,  to  work. 
The  horse  was  kind,  and  would,  when  thus  left,  go  directly  home.  On 
the  several  occasions  aforesaid,  the  defendant  left  his  son,  a  boy  of  ten 
or  eleven  years,  at  home,  with  directions  to  take  care  of  the  horse  when 
it  came  back  ;  and  on  each  of  said  occasions,  the  horse  went  back  along 
the  road  directly  towards  the  defendant's  premises,  until  it  came  to 
where  the  boy  was  waiting  for  it  near  said  premises,  when  the  boy  took 
care  of  it.    Utld^  that  if  the  defendant  or  his  son  kept  all  the  time  so 
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near  the  horso  tliat,  owing  to  its  training,  it  would  not  wander  about  the 
highway  when  thus  left,  and  would,  and  did,  on  said  occasions,  go  di- 
rectly back  to  the  defendant's  premises,  or  to  his  son,  it  was  not  running 
at  large  within  the  meaning  of  §29,  ch.  100,  of  the  Gen.  Sts.  Busaell  v. 
Gone,  600. 

PEACTICE.  * 

* 

1.  If  there  is  no  evidence  to  warrant  a  charge  upon  a  particular 
point,  it  is  not  error  for  the  court  to  omit  to  chai'ge  upon  such  point 
Child  V.  Kimjsbury^  47. 

2.  In  debt  for  a  penalty,  before  .a  justice,  judgment  was  rendered 
against  the  defendant  by  default.  On  petition  by  the  defendant  for  that 
purpose,  said  judgment  was  reversed  and  set  aside,  and  the  action  en- 
tered in  the  county  court.  Held^  in  the  absence  of  any  order  prohibiting 
dilatory  defences,  that  the  defendant  might  then  interpose  a  motion  to 
dismij^s  the  action,  for  the  reason  that  at  the  commencement  thereof,  the 
magistrate  signing  the  writ,  did  not  enter  thereon  a  true  minute  of  the 
day,  month,  and  year  w^hen  the  same  was  si^jned,  as  required  by  statute. 
School  District  No.  1  in  Oranby  v.  Austin,  90.. 

• 

3.  Held^  also,  that  an  allegation  in  said  petition,  that  the  defendant 
was  not  guilty  of  the  charges  made  against  him,  and  that  he  was  ad- 
vised by  counsel,  and  was  persuaded,  that  he  had  a  full  defence,  and 
could  prevail  in  the  trial  of  said  cause  before  the  county  court,  did  not 
restrict  the  defendant's  right  to  interpose  said  motion.    lb, 

4.  When  a  case  is  entered  in  the  county  court  after  the  time  pre- 
scribed by  the  rules  of  practice  for  filing  dilatory  pleas,  leave  to  file  such 
pleas  must  be  reserved  by  order  of  court,  or  the  right  is  waived.  Dow 
v.  School  District  No.  12  in  Walden,  108. 

5.  Semble^  if  the  county  court  sustain  a-  motion  to  dismiss,  and  the 
record  shows  that  it  was  not  properly  tiled,  the  supreme  court,  on  excep- 
tion, will  hold  it  error.     lb, 

6.  Tlie  county  court  in  charging  the  jury,  remarked,  that  they  recol- 
lected no  evidence  upon  a  certain  point,  unless  it  was  certain  evidence, 
which  the  court  referred  to.     Held,  no  error.    lb, 

7.  It  is  the  practice  in  the  supreme  court,  to  require  counsel  for  the 
excepting  party,  to  make  all  the  points  in  the  opening,  on  which  they 
rely,  that  the  opposing  counsel  may  have  opportunity  to  reply.  New 
points  made  in  the  close,  will  not  be  considered  by  the  court.  Edwards 
v.  Leavitt,  126. 

'        107 
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8.  The  defendant  requested  the  court  to  charge  the  jury  not  to  allow 
any  feeling  of  8ymj)athy  for  the  plaintiff  to  influence  them  in  deciding 
the  case.  The  court  charged  the  jury  that  they  would  remember  to  lay 
aside  their  feelings  in  the  case,  but  said  to  them,  '''Of  course  none  of  us 
can  do  away,  entirely,  with  our  sympathies;  we  all  have  more  or  less 
feeling  of  sympathy  ior  a  party  who  has  heeu  injured,  and  it  is  right  we 
should  ;  but,  in  making  up  your  verdict  in  the  case,  you  will  lay  aside 
your  feelings  of  sympathy,  as  far  as  may  be,  and  determine  the  issues  in 
the  case  upon  the  evidence  given  in  court,  forgetting,  as  far  as  may  be, 
the  parties,  and  the  consequences  of  your  determination."  Held,  no  sub- 
stantial error,  but  thai  it  would  have  been  more  satisfactory,  had  the 
judge  been  more  decided  and  explicit  in  instructing  the  jury  that  their 
sympathy  for  the  plaintiff  should  have  nothing  to  do  with  their  verdict- 
FuUome  v.  Concord,  136. 

9.  When  evidence  is  received  without  objection,  the  party  against 
whom  it  is  given  cannot  afterwards  object  to  it  on  the  ground  that  it 
was  not  admissible  under  the  pleadings.    Davenport  v.  Hubbard,  200. 

10.  There  was  evidence  tending  to  show  that  L.  was  a  principal  upon 
a  note,  and  had  deposited  money  which  had  been  tendered,  to  pay  the 
same,  and  had  agreed  to  indemnify  the  defendant  against  the  costs  and 
expenses  of  a  suit  thereon.  There  was  also  evidence  tending  to  show 
that  H.,  another  signer,  was  principal,  and  the  defendant  and  L.  sure- 
ties. The  plaintiff  requested  the  court  to  charge  that,  the  defendant 
being  indemnified,  L.  was  principal  and  the  defendant  surety  ;  and  the 
refusal  to  so  charge  was  held  no  error.    Joslyn  v.  Eastman,  258. 

11.  The  fact  that  the  plaintiff  obtained  a  verdict  for  nominal  damages, 
field  not  to  preclude  him,  under  the  circumstances  of  this  case,  from  the 
benefit  of  his  exceptions.     Wood,  admr,  v.  Shwtleff,  325. 

12.  It  must  appear  very  plainly  upon  the  face  of  the  exceptions,  that 
the  county  court  erred  in  its  order  as  to  costs,  to  warrant  the  supreme 
court  in  reversing  the  judgment  as  to  costs.     Clary  v.  McOlynn^  347. 

13.  Our  statutes  authorize  the  taking  of  a  special  verdict ;  and,  when 
taken,  it  is  the  duty  of  the  court  to  render  the  proper  judgment  upon 
the  facts  found  thereby.     Hogle  v.  Clark,  418. 

14.  Although  there  may  have  been  error  in  directing  a  general  ver- 
dict ;  yet,  if  a  special  verdict  be  submitted  to  the  jury,  and  they  find 
thereby  facts  which,  with  other  undisputed  facts  in  the  case,  entitle  tlie 
party  to  a  judgment,  the  error  is  cured.    lb. 

9 

15.  If  a  party  has  any  evidence  tending  to  prove  the  issue,  he  is  en^ 
titled  to  go  to  the  jury  upon  it.     Wemet  t.  Misaiaqtwi  Lime  Co.  468. 
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16.  In  an  action  on  the  case,  the  court  denied  the  defendant's  motion 
for  a  continuance,  and  rendered  judgment  for  the  plaintiff ;  and,  on  the 
plaintifl*'8  motion,  without  Ihc  iutroduction  of  any  testimony,  and  against 
the  defendant's  objection,  adjudged  that  the  cause  of  action  arose  from 
the  wilful  and  malicious  net  of  the  defendant,  and  granted  a  certified  ex- 
ecution.   Held,  error.    Stowe  v.  Powell,  471. 

17.  The  supreme  court  will  not  recommit  a  referee's  report,  where 
the  ground  of  recommittal  involves  a  trifling  amount.  Congdon  v. 
Barcy^  478. 

18.  It  was  field  that  the  evidence  in  this  case,  g.  v.,  tended  to  show  that 
R.,  the  lessee  of  the  defendants'  grist-mill,  wrongfully  used  the  water  of 
a  stream  to  the  injury  of  the  paramount  right  of  the  plaintiffs'  paper- 
mill,  with  the  authority  of  the  defendants,  and  that  the  question  of  such 
authority  was,  therefore,  properly  submitted  to  the  jury.  Millers  v. 
Lapham  et  dU.  525. 

19.  If  it  be  admitted  or  found  without  exception,  that  the  plaintiff  has 
a  claim  against  all  the  defendants,  he  cannot  under  §78,  ch.  30,  of  the 
Gen.  Sts.,  have  judgment  against  one  of  the  defendants  alone,  for  a  claim 
against  him  and  another  not  a  party.  And  if  he  take  judgment  on  his 
claim  against  all  the  defendants,  so  long  as  that  judgment  stands,  he 
cannot  bring  upon  the  record  the  party  so  jointly  liable  with  one  of  the 
defendants  only.    Smith  v.  Kellogg,  et  al,  560. 

20.  The  rule  is  well  settled,  that  the  supreme  court  will  not  reverse  a 
judgment  for  error  that  is  rendered  immaterial  by  the  verdict.  Nones  v. 
Norihouse,  687. 

21.  When  the  facts  are  spread  upon  the  record  by  the  findings  of  the 
county  court  or  the  report  of  an  auditor  or  referee,  it  is  a  question  of  law 
whether  such  facts  entitle  the  plaintiff  to  a  certificate  under  §  24,  ch. 
121,  of  the  Gen.  Sts.,  that  the  cause  of  action  arose  from  the  wilful 
and  malicious  a^t  or  neglect  of  the  defendant ;  and  the  decision  of 
the  county  court  thereon,  may  be  revised  by  the  supreme  court  on  ex- 
ceptions.   StiUs  v.  Shanks,  612. 

22.  The  supreme  court  will  not  assume  that  the  county  court  acted  in 
such  cases  upon  facts  not  appearing  upon  the  record,    lb. 

• 

23.  If  error  be  committed  against  a  party  upon  one  point,  but  the 

jury  find  against  the  party  by  special  verdict  upon  a  separate  and  dis- 
tinct point,  the  error  is  thereby  cured.    Davis  v,  Judge,  655. 

24.  In  trespass  for  driving  the  defendant's  wagon  against  the  plain- 
tiff's carriage,  the  plaintiff's  evideace  te^4^4  tQ  show  th^t  it  W^s  through 
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the  defendant's  fault ;  and  the  defendant's  evidence  tended  to  show  that 
it  was  without  his  fault,  but  by  reason  of  the  plaintiff  ^s  horse  backing  the 
carriage  on  to  his  wagon  as  he  was  pasMng.  The  jury  did  not  agree ; 
whereupon  the  court  directed  a  verdict  for  the  plaintiff,  and  the  dam- 
ages to  be  assessed,  that  the  cause  might  pass  to  the  supreme  court  to 
have  the  questions  of  law  arising  therein  settled.  Held^  error,  because, 
if  the  jury  had  found  the  facts  as  the  defendant  claimed  them,  the  plain- 
tiff would  not  have  been  entitled  to  recover.    Howard  v.  TyUr^  683. 

25.  The  court  refused  to  set  aside  a  verdict  because  a  letter  not  in 
evidence,  went  to  the  jury  by  mistake,  but  which  the  court  regarded  as 
having  had  no  influence  upon  the  verdict.     Winshw  v.  Campbell,  746. 

8u  Intoxicating  Liquor,  3  ;  Pleading,  6,  7  ;  Tender,  2. 

PRINCIPAL  AND  AGENT. 

1.  An  agent  is  bound  to  account  to  his  principal  tor  money  received 
by  him  in  the  course  of  his  agency,  for  goods  sold  by  his  principal  on 
orders  obtained  by  him  as  such  agent,  on  commission,  although  such 
sales,  as  between  the  principal  and  purchaser,  be  illegal  and  void.  Bald- 
loin  Brothers  v.  Potter,  402. 

2.  The  death  of  the  principal  instantly  terminates  the  authority  of 
the  agent ;  and  all  dealings  with  the  agent  thereafter,  although  by  par- 
ties ignorant  of  the  principaPs  death,  are  void  and  of  no  effect.  Davis^ 
admr,  v.  Windsor  Savings  Bank,  728. 

See  Execution,  1. 

PRINCIPAL  AND  SURETY. 

When  a  debtor  tenders  payment  of  a  debt  for  which  a  surety  is 
obligated,  and  the  creditor  declines  to  receive  it,  he  thereby  discharges 
the  surety.    Joslyn  v.  Eastman,  258. 

PROBATE  COURT. 

1.  The  intestate  died  in  1835.  In  1836,  all  his  estate,  except  the 
widow's  dower  and  the  reversion  thereof,  was  distributed  among  his  five 
children,  by  a  decree  of  the  probate  court.  Said  decree  ordered  that  an 
advancement  of  S3,177.30  to  D.,  one  of  the  children,  be  reckoned  towards 
his  share  of  the  estate,  and  it  was  reckoned  accordingly  by  the  commis- 
sioners of  partition  and  distribution,  who  reported  that  the  excef*s  thereof 
over  D's  share  was  SJ)91.71.  It  appeared  on  the  face  of  the  report,  that 
the  true  excess  was  $793.37.  In  1867,  on  a  petition  for  partition  of  said 
dower  land  among  said  children,  the  probate  court  decreed  that  said  sum 
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of  $991.71  be  reckoned  as  part  of  D's  share  thereof,  and  the  county  court 
affirmed  said  decree.  Held,  no  error.  French  et  al.  v.  French's  Estate,  357. 

2.  Held,  also,  that  the  probate  court  was  not  concluded  by  the  state- 
ment of  said  commissioners  as  to  the  excess  of  said  advancement  over 
D's  share  of  the  estate,    lb. 

3.  It  is  the  exclusive  province  of  the  probate  court,  to  determine  and 
adjudicate  the  question  of  allowance  or  disallowance  of  claims  against 
the  estates  of  deceased  persons  ;  and  the  final  Judgment  of  that  court  in 
that  behalf,  unappealed  from,  is  conclusive.  A  court  of  equity  will  not 
interfere  to  control  the  probate  court,  or  those  acting  under  its  authority, 
while  in  the  discharge  of  their  proper  and  appropriate  functions.  Stier- 
man  v.  AheU  et  als.  547. 

4.  Our  statute  (Gen.  Sts.  ch.  52,  §5)  makes  the  personal  estate  of  the 
deceased  first  chargeable  with  the  payment  of  debts  and  expenses  ;  and 
the  heir  takes  such  estate  subject  to  the  rights  of  creditors,  and  has  noth- 
ing therein  to  convey,  except  what  may  remain  after  the  payment  of  the 
debts  against  the  estate,  and  the  expenses  of  administration.    76. 

5.  Until  such  personal  estate  is  exhausted,  he  who  purchases  the  in- 
terest of  the  heir  in  the  real  estate  of  his  ancestor,  cannot  be  compelled 
to  contribute  to  the  payment  of  the  ancestor's  debts.    76. 

PROCESS. 

A  writ  was  served  on  a  school  district  by  attaching  certain  per- 
sonal property  of  the  district,  and  leaving  a  true  and  attested  copy  of 
the  writ,  with  the  officers  return  thereon,  at  the  house  of  the  then  usual 
abode  of  the  clerk  of  said  district,  in  the  hands  of  his  wife.  Held,  that 
the  service  was  good.    Dow  v.  School  District  JVo.  12  in  Walden,  108. 

,  PROMISSORY  NOTE.    See  Collateral  Security,  1. 
PROPRIETORS'  RECORDS.    See  Evidence,  30. 

RAILROAD. 

1.  "When  a  subscription  to  the  capital  stock  of  a  corporation  is  made 
to  the  corporation  directly,  after  it  is  organized,  though  informally,  and 
after  it  exists  as  a  corporation  de  facto,  and  is  acting  in  its  corporate  ca- 
pacity under  its  corporate  name,  the  subscriber  cannot,  in  a  suit  upon 
such  subscription,  deny  the  legal  organization  of  the  corporation.  Mont- 
pelier  &  Wells  Biver  R.  E,  Co.  v.  Langdon,  284. 
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2.  Sec.  5,  ch.  28,  of  the  Gen.  Sts.,  which  provides  that  "every  per- 
Bon  subscribing  for  stock  in  any  railroad  in  this  state,  shall  be  required 
to  pay  to  the  commissioners^  at  the  lime  of  subscribing,  five  per  centum 
on  the  amount  of  stock  for  which  he  shall  subscribe,"  &c.,  does  not  apply 
when  the  subscription  is  made  to  the  corporation  directly,  after  its  or- 
ganization and  existence  as  a  corporation  de  facto,    lb, 

3.  The  defendant  was  one  of  the  commissioners  for  receiving  sub- 
scriptions to  the  capital  stock  of  the  plaintiff.  On  January  19, 1869,  he 
subscribed  for  100  shares  of  said  stock.  On  December  20, 1869,  with  the 
consent  of  the  other  commissioners,  he  attached  a  certain  condition  to 
his  subscription,  to  be  complied  with  within  one  year  thereafter.  On 
January  4, 1870,  the  plaintiff  organized  under  its  act  of  incorporation,  at 
which  time  the  book  containing  the  defendant's  subscription  was  in  his 
hands  as  commissioner  as  aforesaid,  and  was  retained  by  him  till  Janu- 
ary 18, 1870,  when  said  condition  was  complied  with,  and  he  delivered 
said  book  to  the  directors  of  the  company.  From  the  4th  to  the  18th  of 
January,  the  company  had  been  acting  under  its  charter  as  an  organized 
company.  Held,  that  these  facts  constituted  the  defendant's  subscrip- 
tion, a  subscription  made  to  the  plaintiff  directly,  while  acting  as  a  cor- 
poration de  facto,    lb, 

RECEIPT.    See  Evidence,  24. 

RECEIVERS. 

The  petitioner  was  the  receiver  and  manager,  under  appointment  of 
the  court,  of  the  Vermont  Central  and  the  Vermont  &'Canada  Railroads. 
In  the  course  of  business,  large  amounts  due  the  petitioner  from  the 
earninj^s  of  these  roads,  accumulated  in  the  hands  of  corporations  and 
parties  in  other  states.  The  Vermont  &  Canada  Railroad  Company 
brought  suit  in  the  superior  court  at  Boston,  Massachusetts,  against  the 
trustees  of  the  Vermont  Central.  Railroad  Company  under  a  certain 
mort^T^age,  and  summoned  also  as  trustee  of  the  defendants,  the  corpora- 
tions and  parties  holding  said  sums  of  money,  for  the  purpose  of  lock- 
ing up  said  funds  iii  the  hands  of  the  trustees,  who  were  in  doubt  whether 
they  could  safely  pay  the  balances  to  the  petitioner.  The  petitioner 
prayed  for  an  order  enjoining  the  Vermont  &  Canada  Railroad  Company 
from  prosecuting  said  suit,  and  to  release  its  attachment  of  the  fuuds. 
Held,  bv  KoYCE,  Chancellor, 

First.  7'hat  the  proper  record  evidence  of  appointment  as  receiver, 
is  conclusive  evidence  of  the  right  of  the  party  to  act  as  such,  until  it  is 
imi)eacbed.  It  is  immaterial  whether  the  order  of  appointment  was  er- 
roneous or  improper  ;  while  it  is  a  subsisting  order,  the  receiver  will  be 
sustained  in  his  possession  of  the  property. 
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Second.  The  proceedings  by  petition  are  formal  and  valid,  as  the  aidr 
must  be  summary  and  speedy,  to  be  beneficial.  The  remedy  at  law  is 
not  adequate. 

Third.  The  court  has  the  right  to  restrain  parties  within  its  juris- 
diction from  prosecuting  suits  in  foreign  courts,  grounded  upon  the  fact 
that  the  party  upon  whom  the  order  is  made,  is  within  Ihe  jurisdiction 
of  the  court. 

Fourth.  A  receiver  is  indifferent  to  both  parties  in  the  suit.  He  is 
the  oflBcer  and  servant  of  the  court,  and  entitled  to  its  protection  while  in 
the  proper  discharge  of  his  duty.  Persons  interfering  with  him  are 
guilty  of  contempt  of  court.  The  prayer  for  relief  was  granted.  Vt. 
&  Canada  R.  R.  Co.  v.  Vt.  Central  R.  R.  Co.  et  aZ.  792. 

• 

RECOGNIZANCE. 

The  recognizance  required  by  the  16th  section  of  the  liquor  act  to  be 
given  on  appeal,  "conditioned  that  the  respondent  will  prosecute  his 
appeal  to  effect,  and  pay  all  co^ts,  fines,  and  forfeitures,  and  undergo  all 
penalties  that  may  be  awarded  against  him,''  is  not  a  recognizance  for 
the  personal  appearance  of  the  respondent  in  the  appellate  court  ;.and 
the  justice  of  the  peace  before  whom  such  recognizance  is  taken,  has  no 
authority  to  issue  a  warrant  to  apprehend  the  respondent  and  commit 
him  to  jail  in  discharge  of  his  surety.     Morrill  v.  Thurston,  732. 

« 

REPLEVIN. 

« 

1.  The  provisions  of  §§40,  41,  ch.  94,  of  the  Gen.  Sts..  relating  to  the 
replevin  of  liquor  seized  by  an  officer  as  intoxicating,  do  not  dispense 
with  the  necessity  of  a  replevin  bond  in  such  cases,  as  required  in  other 
cases  of  replevin.     Thurher  A  Co.  v.  Richmond,  395. 

2.  The  replevin  of  liquor  seized  on  complaint  and  warrant  as  intoxi- 
cating, is  of  that  class  of  replevin  provided  for  in  §  13,  ch.  35,  of  the  Gen. 
Sts. ;  and  a  bond  like  that  required  in  replevin  by  a  defendant  of  goods 
attached  on  mesne  process,  is  not  proper  in  such  cases.    lb. 

3.  In  replevin  for  liquor  seized  as  aforesaid,  where  the  action  was 
dismissed  for  want  of  a  proper  replevin  bond,  it  was  held,  that  the  de- 
fendant was  entitled  to  a  judgment  for  a  return  of  the  property,  with 
damages  for  the  taking  thereof  by  the  replevin,  and  to  an  order  that  the 
replevying  officer  return  the  property  to  the  defendant,  at  the  place 
whence  he  took  it.    lb. 

REVERSIONER.    See  Tbkaijt  for  Life. 
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SALE. 

1.  Prior  to  March,  1809,  A.  &  B.,  merchants,  assigned  their  goods  and 
property  to  the  plaintiff,  for  the  benefit  of  their  creditors.  The  plaintiff 
sold  a  portion  thereof,  and  paid  a  percentage,  and  on  a  debt  due  C,  the 
percentage  was  $50.  On  the  6Lh  of  siiid  March,  the  plaintiff  sold  the 
remainder  of  the  goods  to  D.,  a  brother  of  A.  and  B.,  who  agreed  to  pay 
G.  said  S50.  The  plaintiff  and  E.  then  signed  a  500  dollar  note  to  F.,  to 
enable  D.  to  go  into  business  in  the  same  store  his  brothers  had  occupied; 
and  he  carried  on  the  business  there  till  November  6, 1869.  During  that 
summer  and  fall,  up  to  that  date,  A.  peddled  goods  from  D's  store,  with 
D's  horses  and  cart  It  was  optional  with  A.  to  have  pay  for  his  work, 
or  an  interest  with  D.  in  the  business  ;  and  he  chose  the  former.  On 
the  last-named  day,  D.  closed  business,  and  A.  stopped  peddling  for  him, 
and  went  out  of  his  employ.  About  that  time,  the  goods  in  the  store 
were  put  into  the  cart  which  A.  had  been  using,  and  on  that  day  D. 
transferred  said  goods,  and  the  horses  and  cart,  to  the  plaintiff ;  and  it 
was  then  agreed  that  D.  shouhl  go  %  N*.  Y.,  and  buy  a  bill  of  goods  with 
his  own,  or  A's  funds,  and  send  them  to  the  plaintiff;  in  consideration 
of  all  which,  the  plaintiff  agreed  to  pay  said  $50,  said  500  dollar  note,  and 
$126  to  E.  ;  and  at  the  same  time  A.  agreed  to  peddle  said  goods,  and  pay 
the  plaintiff  from  the  proceeds  thereof,  sufficient  to  pay  said  claims,  and 
to  account  to  D.  for  the  balance.  D.  purchased  the  goods  in  N.  Y.,  and 
A.  took  them,  and  also  the  goods  in  the  cart,  and  went  to  peddling.  In 
about  three  or  four  weeks,  C.  attached  the  goods  on  his  claim,  and  the 
plaintiff  paid  it,  and  released  the  goods.  On  the  11th  and  14th  of  De- 
cember, 1869,  the  defendant,  as  sheriff,  attached  the  goods,  which  A.  was 
still  peddling,  on  two  writs  in  favor  of  D's  creditors.  The  plaintiff 
thereupon  brought  this  suit,  and  replevied  the  goods,  and  sold  them  to 
pay  the  claims  which  he  had  assumed  ;  wliicli  took  the  whole  pro- 
ceeds thereof.  Held,  that  the  county  court  did  not  err  in  refusing  to  hold, 
08  matter  of  law^  that  the  change  of  possession  was  not  sufficient  to  pro- 
tect said  goods  from  attachment  by  D's  creditors.     White  v.  Miller,  65. 

2.  In  order  to  constitute  a  bona  fide  purchaser,  it  is  necessary  to  ad- 
vance or  part  with  money  or  other  thing  in  payment.  Thus,  where  the 
vendee,  by  agreement  with  the  vendor,  indoraed  the  purchase  price  on  a 
note  he  held  against  the  vendor,  he  was  held  not  to  be  a  bona  fide  pur- 
chaser.   Downs  V.  BeJden,  674. 

See  Evidence,  35,  36. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  The  defendant  district  legally  voted  to  build  a  school-house,  and 
determined  in  what  place  it  should  be  located,  and  chose  a  committee  to 
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aaperintend  the  building  thereof.  Said  committee  employed  the  plain- 
tiffs to  build  the  house  ;  and  they  built  it  where  the  committee  directed, 
but  not  where  the  district  had  voted  to  locate  U ;  although  it  was  near 
the  site  of  the  old  school-house,  and  on  land  owned  by  the  district.  The 
plaintiffs  had  no  knowledge  of  the  vote  locating  the  house,  or  that  the 
house  was  being  built  in  the  wrong  place  ;  but  acted  in  good  faith,  under 
the  direction  of  the  committee.  Held,  that  the  record  of  said  TOte  was 
not  notice  thereof  to  the  plaintiffs,  and  that  the  plaintiff^  were  not  bound 
to  inquire,  but  had  a  right  to  presume  that  the  committee  were  acting 
within  the  scope  of  their  authority,  and  that  the  district  was  liable  to  the 
plaintiffs  for  building  the  house.  Baker  et  dla,  v.  School  JHstriet  No.  2 
in  BarUm,  169. 

2.  The  plaintiff^s  minor  daughter  contracted  to  t^ach  school  in  the 
•  defendant  district  for  the  term  of  eleven  weeks,  and  commenced  and 

taught  one  week  without  a  certificate  of  qualifications.  Then  she  went 
with  the  prudential  committee  and  obtained  a  certificate,  and  taught  an- 
other week,  with  the  consent  and  approbation  of  the  committee,  at  the 
expiration  of  wliich  time,  she  left  the  school  in  consequence  of  the  un- 
justifiable conduct  of  the  committee.  Heldj  that  the  continuing  of  the 
school  as  aforesaid  after  she  obtained  her  certificate,  was  equivalent 
to  making  a  new  contract  to  commence  at  that  time,  upon  the  same  terms 
as  the  original  contract.    Scott  v.  School  IHatrict  No.  2  in  FcdrfaXy  452. 

3.  Sec.  110,  ch.  22,  of  the  Gen.  Sts.,  which  makes  it  the  duty  of  every 
teacher, ''  at  Ike  close  of  his  school,""  to  enter  in  the  school  register  correct 
answers  to  all  statistical  inquiries  therein  addressed  to  teachers,  means 
that  such  entries  shall  be  made  at  the  close  of  the  term  of  school.    Ih, 

4.  If  a  prudential  committee  by  his  own  conduct,  without  the  fault  of 
the  teacher,  preveut^  the  close  of  the  term  being  reached  by  the  teacher, 
the  fact  that  the  teacher  does  not  make  the  entries  in  the  school  register 
which  the  law  requires  to  be  made  at  the  close  of  the  school,  will  not 
prevent  the  recovery  of  wages.    26. 

5.  [t  is  the  duty  of  a  teacher  to  maintain  proper  and  necessary  disci- 
pline in  school ;  and  to  that  end,  a  teacher  may,  when  necessary,  expel 
a  scholar  ;  and  if  the  prudential  committee  insist  upon  the  return  of 
such  scholar  to  the  school,  when  his  presence  would  be  fatal  to  the  main- 
tenance of  such  discipline,  the  teacher  may  lawfully  quit  the  school.    lb. 

See  Towns,  1. 

SCIRE  FACIAS. 

1.    Scire  facias  cannot  be  maintained  against  the  sureties  on  the  re- 
.  cognizance  of  a  deceased  sheriff,  until  the  extent  of  the  liability  of  the 
108 
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sheriff's  estate  has  become  fixed  by  an  allowance  against  it  for  the  dam* 
age  sustained  by  reason  of  the  official  miscuuduct,  default,  or  neglect 
complained  of.  And  this  is  so,  although  the  estate  is  entirely  insolvent. 
TtUe  et  als.  v.  James  et  als.  60. 

2.  The  word  removal  iu  §  73,  ch.  30,  of  the  Gcu.  Sts.,  is  used  in  its 
ordinary  acceptation,  and  means  a  change  of  tlve  domicil  of  the  sheriff 
while  in  life,  from  this  state  to  another.    lb, 

SELECTMEN.    See  Action  on  thk  Case,  1 ;  Towns,  2. 

SHERIFF.    See  Scire  Facias,  1,  2. 

SLANDER. 

1.  To  call  one  a  thief,  nothing  more  appearing,  is  actionable.  Sabin 
V.  Angell^  740. 

2.  A  declaration  which  alleges  the  calling  of  the  plaintiff  a  thief  by 
the  defendant,  to,  or  in  the  hearing  of,  others,  without  other  colloquium 
than  that  the  words  were  spoken  of  and  concerning  the  plaintiff,  is  good. 
Ih. 

3.  After  judgment  for  the  plaintiff  on  demurrer,  and  on  the  trial  for 
the  assessment  of  damages,  the  defendant  cannot  show  that  he  spoke 
the  words  concerning  a  transaction  which  did  not  amount  to  larceny, 
without  offering  to  show  that  those  who  heard  the  words  so  understood 
or  could  have  understood  him.    76. 

4.  Nor  can  he  show  that  hostile  feelings  existed  between  him  and 
the  plaintiff  at  the  time  the  words  were  spoken,  when  the  evidence  of 
such  hostility  would  not  show  that  the  words  were  spoken  in  the  heat  of 
sudden  passion,    lb, 

5.  Where  the  declaration  alleges  a  charge  of  larceny,  without  limita- 
tion, or  anything  to  give  the  hearers  to  understand  that  larceny  punish- 
able by  imprisonment  in  the  state  prison,  is  not  meant,  a  judgment  for 
the  plaintiff  on  demurrer,  imports  that  such  larceny  was  meant.    lb. 

SOLDIER'S  BOUNTY. 

1.  The  warning  of  a  town  meeting  was,  "  To  see  if  the  town  will 
raise  a  sum  of  monoy  to  encourage  enlistments  in  said  town."  The  vote 
was,  "  That  the  sum  of  8300  be  paid  to  each  of  such  volunteers  as  may 
be  enlisted  and  mustered  into  service  under  the  call  of  the  president  for 
300,000  men,  October  17, 1863,  provided  the  quota  is  not  filled  ;  and  in 
case  the  quota;  is  filled,  then  the  further  sum  of  S*200,  to  the  number  of 
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29  men."  Held,  that  enlistments  were  not  thereby  confined  to  those  ac- 
tually made  within  the  territorial  limits  of  the  town.  Davis,  admr.  v. 
Windsor,  210. 

2.  The  plaintiff's  intestate  re-enlisted  in  the  field  to  the  credit  of  the 
defendant,  on  December  16, 18(53,  and  was  mustered  the  same  day  ;  but 
his  muster  roll  was  not  received  at  the  adjutant  general's  office  till  be- 
tween January  17  and  21, 1864.  On  and  before  the  25th  of  said  Decem- 
ber, the  selectmen  of  the  defendant  had  enlisted  and  caused  to  be  mus- 
tered into  service,  the  full  number  of  said  quota,  and  none  of  the  offi- 
cers of  the  town  had  anv  knowled<;e  that  anv  one  had  enlisted  in  the 
field  to  the  credit  of  the  town,  until  several  weeks  after  said  quota  was 
filled,  and  the  bounties  paid.  The  intestate  did  not  act  upon  the  faith 
of  said  vote  when  he  enlisted  and  was  mustered,  and  had  no  knowledge 
of  it.  He  was  in  fact  one  of  the  first  twenty-two  men  who  enlisted 
after  the  passa^re  of  said  vote,  and  one  of  the  first  six  who  were  mus- 
tered. Held,  that  he  was  not  entitled  to  the  bounty  offered  by  said 
vote.    Ih, 

3.  A  vots3  of  a  town,  authorizing  its  selectmen  to  pay  a  bounty  to 
such  volunteers  as  should  be  mustered  into  service  before  a  certain  day, 
and  be  applied  on  a  certain  quota  of  the  town,  is  not  an  open,  general 
offer  ;  but,  to  entitle  a  volunteer  to  recover  the  bounty,  he  must  show 
some  offer  or  promise  on  the  part  of  the  selectmen  to  him,  upon  the 
faith  of  which  he  enlisted.    Guyette  v.  Bolton,  228. 

SPRING.    See  Dked,  4. 

STATUTES. 

1.  No.  6  of  the  Laws  of  1865,  taken  in  connection  with  tlie  state  law 
existing  in  1866  and  1867,  in  reference  to  taxing  bank  stock  owned  by 
persons  residing  in  this  state,  docs  not  conflict  with  the  law  of  Congress 
so  far  as  relates  to  national  bank  shares  owned  by  residents  of  this  state. 
Neuman  v.  Wail,  689. 

2.  A  statute  is  to  be  construed  with  reference  to  the  old  law,  tho^mis- 
chief,  and  the  remedy.    Sawyer  v.  North  Am,  Life  Ins,  Co.  697. 

STATUTES  CONSTRUED,  EXPLAINED,  OR  CITED. 

1.  Gen.  Sts.  ch.  36,  §24,  in  relation  to  Witnesses.  Bradish  J&  Oood- 
enough  v.  Belknap,  1. 

2.  Gen.  Sts.  ch.  20,  §33,  in  relation  to  the  DVTIKS  OF  Oyerseers 
OF  THE  Poor.    Cabot  v.  Wald^},  Xi^ 
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8.  Qeu.  6to.  ch.  dO,  §73,  in  relation  to  BRiKOiKa  8cibe  Facias 
trpoH  Becogkizancs  of  Shebiff  ob  High  Baiijff.  TuU  et  aU.  t. 
James  et  al  60. 

4.  G«n.  St8.  cli.  94,  §  33,  in  relation  to  Arrest  of  Persons  Intoxi- 
cated.   8taU  v.  Hoffman^  176. 

5.  Gen.  Sts.  ch.  18,  §9,  in  relation  to  the  Establishmant  and  £n- 
LABGEMENT  OF  BuBiAL  Gbounds.  Edgecumbe  et  als.  v.  Bta-UngUm  et 
aU.  218. 

6.  Gren.  6tA.  ch.  28,  §5,  in  relation  to  Subscriptions  for  Bailkoad 
Stock.    Man^eUer  A  Wdh  Bivtr  B.  B.  Co.  v.  Lcmgdon^  284. 

7.  Gen.  Sts.  ch.  33,  §  18,  in  relation  to  Costs  in  County  and  Su- 
preme Courts.    Clary  v.  McOlynn^  347. 

8.  Gen.  Sts.  ch.  125,  §22,  in  relation  to  Restricting  Costs,    lb. 

9.  Gen.  Sts.  ch.  94,  §§  10,  33,  in  relation  to  Persons  Found  In- 
toxicated.   In  re  Emma  Pierce,  374. 

10.  Gen.  Sts.  ch.  94,  §§40,  41,  in  relation  to  the  Replevin  of  In- 
toxicating Liquor.     Thurber  Sa  Co.  v.  Bichmond.  395. ' 

11.  Gen.  Sts.  ch.  22,  §110,  in  relation  to  Keeping  School  Regis- 
ters.    8eott  V.  School  District  No.  2  in  Fairfax,  462. 

12.  Gen.  Sts.  ch.  41,  §18,  in  relation  to  Actions  of  Account.  Hux- 
ley V.  Carman,  462. 

13.  Gen.  Sts.  ch.  30,  §78,  in  relation  to  Proceedings  in  Actions 
on  Joint  Contracts.    Smith  v.  Kellogg  et  al  560. 

14.  Gen.  Sts.  cb.  100,  §29,  in  relation  to  Pounds  and  Esticays. 
BueseU  v.  Cone,  600. 

15.  Gen.  Sts.  ch.  20,  §20,  in  relation  to  the  Support  and  Removal 
OF  Paupers.    Walbridge  v.  WaUmdge,  617. 

16.  Gen.  Sts.  ch.  36,  §24,  in  relation  to  Witnesses.  Dot/one  v.  Bel- 
den,  674. 

17.  Acts  of  1866,  No.  6,  in  relation  to  Taxing  Shares  in  National 
Banks.    Newman  v  Wait,  689. 

18.  Gren.  Sts.  ch.  87,  §5ef«eg.,  in  relation  to  Foreign  Insurance 
Companies.    Sawyer  v.  North  Am.  Life  Ins.  Co.  697. 
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19.  Gen.  Sts.  ch.  124,  §16,  Id  relation  to  the  Relief  of  Bail.  Mor- 
rill V.  Thurston,  732. 

TAXES. 

1.  If  the  bond  required  by  statute  to  be  executed  by  the  collector 
appointed  to  collect  a  land-tax,  be  in  a  sura  less  than  double  the  amount 
of  the  rate-bill  of  such  tax  committed  to  him  for  collection,  his  sales  as 
such  collector  will  be  void.     Oatman  &  Sherman  v.  Barney,  594. 

2.  The  charter  of  the  town  of  Wheelock,  whereby  the  territory  com- 
prising said  town  was  granted  by  the  legislature  to  W.  as  president  of 
Moor's  Charity  School,  and  to  the  trustees  of  Dartmouth  College,  his 
and  their  successors  in  office,  declareil  that  ^^  the  land  and  tenements 
in  every  part  of  said  township,  or  pfecinct,  shall  forever  be  free  and  ex- 
empt from  public  taxes,  that  is  to  say,  so  long  and  while  the  incomes  and 
profits  shall  be  actually  applied  by  said  president  and  trustees,  and  their 
successors,  to  the  purposes  of  said  college  and  school."  Held,  that  the 
term  public  taxes,  was  used  in  said  charter  in  reference  to  taxes  pertain- 
ing to  the  public  revenue,  as  contradistinguished  from  local  municipal 
taxes,  such  as  town,  parish,  district,  and  village  taxes,  assessed  upon, 
and  to  be  expended  for  the  use  and  immediate  benefit  of,  the  particular 
municipality.     Morgan  v.  Cree  et  aXs.  773. 

TOWNS. 

1.  Under  an  article  in  the  warning  of  a  town  meeting  as  follows : 
^^  To  make  alterations  in  school  districts.  Moses  Clark,  Abner  Sparrow, 
Salem  Goodenough,  and  J.  W.  E.  Bliss,  petition  to  be  set,  together  with 
their  property,  from  district  No.  1  to  No.  7,"  the  town  voted  to  set  the 
persons  named  in  said  article,  with  their  property,  as  therein  petitioned; 
and  also  voted  to  set  the  plaintiff,  and  others  not  named  in  said  article, 
"together  with  their  property,"  from  district  No.  3,  to  district  No.  10. 
Held,  that  said  last  named  vote  was  warranted  by  the  article,  and  had 
the  legal  effect  to  transfer  the  plaintiff,  with  what  ho  possessed,  both  real 
and  personal,  that  was  subject  to  taxation,  from  one  district  to  the  other. 
Hall  V.  School  District  No.  3  in  Calais,  19. 

2.  If  the  selectmen  of  a  town  agree  together  concerning  a  business 
which  they  are  authorized  td  transact,  and  the  business  is  entrusted  to 
one  of  them,  who  makes  contracts  iu  relation  thereto,  a  jury  would  be 
warranted  in  finding  such  assent  on  the  part  of  the  others,  or  one  of 
them,  as  to  make  the  act  of  the  one  thus  contracting,  the  act  of  the  ma- 
jority, and  binding  on  the  town.     Guyette  v.  BolUm,  228. 
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TENANT  FOR  LIFE. 

The  general  rule  is,  that  the  tenant  for  life  is  bound  in  equity  to  pay 
the  interest  accruing  on  the  estate  during  his  enjoyment  thereof,  and 
the  reversioner,  the  principal.    Doanes  Exr,  v.  Doane  d>  Tr.  485.      ^ 

See  Trustee  Process,  5. 

TENDER. 

1.  After  judgment  before  a  justice  and  appeal  by  the  defendant,  and 
before  entry  of  the  appeal  in  county  court,  the  defendant  made  a  tender 
to  the  plaintiff *a  attorney  upon  the  debt  and  accinied  cosis,  which  the 
attorney  received.  Held,  that  the  same  could  not  operate  as  a  tender, 
but  only  as  payment  pro  tanto,  there  being  no  warrant  for  a  tender  at 
such  stage  of  the  case.     Bahcock,  admr.  v.  Culver^  715. 

2.  The  county  court  submitted  to  the  jury  to  find  what  was  due  on 
the  demand  at  the  time  said  tender  was  made.    Held,  no  error.    lb. 

TRESPASS. 

1.  Constructive  possession  of  land  adjoining  a  line  acquiesced  in,  is  suf- 
ficient to  bind  the  adjoining  owner,  if  continued  a  sufiicient  length  of 
time.     Child  v.  Kingsbury^  47. 

2.  The  rule  is  now  well  settled,  that  when  an  injury  to  the  plaintiff 
results  from  the  immediate  force  of  the  defendant,  and  is  caused  by  his 
carelessncs  and  negligence,  and  is  not  wilful,  the  plaintiff  can  maintain 
either  trespass  or  case.    Howard  v.  Tyler,  683. 

3.  In  trespass  for  assault  and  battery  and  false  imprisonment,  held, 
that  the  defendant  could  not  justify  under  a  writ  of  ne  exeat,  issued  upon 
his  own  petition,  and  upon  which  he  caused  the  plaintiff  to  be  arrested 
and  imprisoned,  but  which  was  void  because  against  a  female.  Adtxms 
v.  Whitcomb,  708. 

4.  The  record  of  deeds  and  levies  of  executions  that  do  not  name,  or 
profess  to  cover,  a  certain  lot,  does  not  tend  to  indicate  any  title  or  claim 
to  such  lot  under  such  deeds  and  levies.    Atkinson  v.  Patterson,  750. 

6.  The  iccord  of  a  survej/  of  lands,  does  not,  of  itself,  constitute  color 
of  title  to  such  lands  ;  but  it  may  be  evidence  tending  to  show  claim  of 
title  ;  and  the  fact  of  such  survey  and  record,  would  be  proper  for  con- 
sideration in  a  suit  asrainst  a  person  bj*  whose  procurement  the  same 
were  made,  as  bearing  upon  the  character  of  acts  subsequently  done 
upon  the  land  by  such  person,  or  by  his  authority.    lb. 
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6.  Bat  one  who  enters  upon  such  lands,  standing  upon  no  rights  de- 
rived from  the  person  procuring  such  survey  and  record,  cannot  shelter 
himself  thereunder.    Ih. 

7.  When  one  takes  possession  of  land,  and  docs  acts  thereon  in  the 
nature  of  a  disseisin,  on  behalf  of,  and  claiming  for,  another,  such  pos- 
session and  claim  are  his  principaPs,  and  not  his  ;  and  he  cannot  avail 
himself  thereof  in  order  to  make  himself  the  disseisor,  when  sued  in 
trespass  for  acts  subsequently  done  upon  the  laud  by  him  on  his  own 
behalf,  claiming  for  himself.    Ih. 

8.  The  owner  of  an  original  proprietor's  right  in  undivided  lands, 
may  recover  for  trespasses  committed  thereon  by  a  stranger.    15. 

See  Eyibence,  15,  29. 

TRUSTEE  PROCESS. 

1.  No  particular  form  or  ceremony  is  prescribed  or  necessary,  to  con- 
stitute sufficient  notice  of  the  assignment  of  a  debt,  to  protect  it  from 
attachment  by  trustee  process  as  the  property  of  the  assignor  ;  but  it 
must  be  such  knowUdge  or  information,  communicated  by  the  assignee 
of  the  debt,  or  by  his  procurement,  to  the  alleged  trustee,  as  gives  him 
fnlly  to  understand  that  such  assignee  is  the  owner  of  the  demand.  Dale 
V.  Kimpton  et  aU,  76. 

2.  The  communication  by  which  such  knowledge  or  information  is 
imparted,  may  be  merely  casual,  and  for  no  definite  purpose,  and  yet  be 
sufficient  notice.    Ih. 

3.  The  defendant  contracted  in  his  own  name  with  the  trustee,  to 
build  a  bridge  for  the  trustee.  W.  was  in  fact  partner  with  the  defendant 
in  the  transaction,  but  the  trustee  had  no  knowledge  of  it.  The  defend- 
ant and  W.  both  worked  on  the  job.  Held,  that  the  trustee  was  not 
chargeable  for  any  part  of  the  contract  price,  in  a  suit  against  the  defend- 
ant alone  for  his  sole  indebtedness.    Bartlett  v.  Woodward  et  aU.  100. 

4.  The  defendant  claimed  an  equity  of  redemption  in  certain  lands  of 
which  B.  held  the  legal  title.  B.  yielded  to  such  claim,  and,  at  the  de- 
ftodant's  request,  conveyed  his  title  to  the  trustee,  who  thereupon  agreed 
to  pay,  and  subsequently  did  pay,  certain  of  the  defendant's  debts  charged 
upon  the  lands,  but  did  not  agree  otherwise  to  account  for  said  lands  or 
the  avails  thereof,  to  the  defendant.  Held,  under  the  circumstances  of 
this  case,  that  the  trustee  held  title  to  said  lands  in  trust  for  the  defendant 
Doane'B  Exr.  v.  Doane  &  Tr.  4S5. 
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5.  Among  the  lands  that  B.  conveyed  to  the  trustee  as  aforesaid,  was 
a  certain  piece  of  land  which  belonged  to  the  estate  of  the  trustee's 
mother,  and  to  which  the  defendant  never  had  title,  except  as  tenant  by 
the  curtesy.  There  was  a  mortgage  on  said  piece  of  land,  which  the 
trustee  paid  off  while  he  held  title  thereto  ;  and  be  subsequently  sold  said 
piece,  with  a  portion  of  the  other  land  conveyed  to  him  as  aforesaid,  and 
the  purchase-money  of  the  whole  went  to  pay  the  defendant's  debts.  At 
the  time  of  said  sale,  the  value  of  said  piece  was  S880,  and  the  trustee 
and  his  brother  and  sisters  held  the  reversion  after  the  termination  of 
the  defendant's  Jife-estate.  The  trustee  subsequently  sold  the  remainder 
of  the  lands  thus  conveyed  to  him,  and  held  a  portion  of  the  avails 
thereof  in  his  hands,  and  was  summoned  as  trustee  of  the  defendant 
Heldy  that  if  it  belonged  to  the  defendant  to  pay  off  said  mortgage,  the 
trustee  should  be  allowed  for  paying  the  same,  and  also  the  value  of  his 
share  in  said  reversion  ;  but  if  said  mortgage  rested  upon  the  estate,  to 
be  taken  care  of  by  those  to  whom  it  fell,  then  the  trustee  should  be  al- 
lowed for  paying  off  said  mortgage,  and  also  the  value  of  his  share  in  said 
reversion,  subject  to  said  mortgage,  because  that,  and  that  only,  moved 
from  him,  in  respect  to  that  land,  to  pay  the  defendant's  debts.    lb. 

6.  One  holding  the  title  to  land  in  trust  for  another,  and  for  which  he 
is  not  indebted  to  his  cestui  que  trusty  cannot  be  made  chargeable  by 
reason  thereof,  in  trustee  process,    lb. 

See  Chancery,  1 ;  Homestead,  2. 

TRUSTS  AND  TRUSTEES. 

The  cestm  que  tnist  is  the  beneficial  owner  in  equity,  and  a  court  of 
law  will  protect  him,  and  those  acting  by  his  authority,  in  an  entry  upon 
and  occupation  of  the  trust  property,  as  against  a  stranger  to  the  title. 
Oatman  &  Sherman  v.  Barney^  594. 

See  Receivers  ;  Trustee  Process,  4,  5,  6. ' 

WATER  PRIVILEGE. 

1.  A  mill  owner  who  has  a  restricted  riirht  to  the  use  of  the  water 
of  a  stream  as  against  other  mill  owners  on  the  same  stream,  is  not 
bound  to  take  and  use  the  water  as  it  was  taken  and  used  at  the  time 
the  right  was  created  ;  but  he  may  take  and  use  it  in  any  reasonable 
manner  that  will  not  be  worse  for  such  oihcr  owners,  than  it  would  be 
if  taken  and  used  as  formerly.  And  if  in  so  doing,  he  destroy  the 
measure  and  gauge  of  his  restrictive  right,  such  other  owners  do  not 
thereby  lose  tlieir  rights  ;  but  he  must  establish  his  right  by  such  evi- 
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dence  ad  he  can  obtain,  and  is  situated  as  he  would  be  if  the  means  of 
measuring  his  right  were  destroyed  by  time  or  floods.  Millers  v. 
Lapkam  et  als.  525. 

2.  W.  owned  two  pieces  of  land.  On  one  (the  defendant's  premises) 
there  was  a  well,  or  spring,  whence  water  was  taken  in  lead  pipe  to  a 
barn  on  the  other  (Ws  homestead)  ;  thence  it  was  taken  to  a  house  on 
another  piece  (the  orator's  premises)  which  W.  had  recently  sold  and 
conveyed  toK.  &  H.;  and  thence,  back  to  a  house  on  the  first-mentioned 
piece.  A  pipe  branched  from  the  main  pipe  on  the  first-mentioned 
piece,  which  conveyed  a  small  quantity  of  water  to  a  barn  thereon  ;  but 
water  had  never  been  used  at  said  barn  to  any  great  extent,  and  only 
during  small  portions  of  the  year.  Under  these  circumstances,  W.  sold 
and  conveyed  said  first-mentioned  piece,  "  Reserving  only  the  right  now 
occupied  by  me,  of  drawing  the  water  from  the  well  on  said  land,  and 
of  digging  to  repair  or  relay  water-pipes  from  said  well, — it  being  mutu- 
ally agreed  and  understood,  that  the  water  shall  never  be  diverted  from 
its  present  channel,  but  shall  first  pass  to  the  barn  of  said  W.  on  his 
homestead,  and  thence  to  the  dwelling  of  K.  &  H.,and  thence  across  the 
road,  to  the  dwelling  on  the  lot  above  deeded,  where  the  surplus  water 
shall  be  freely  suflfered  to  run."  Held,  that  W.  thereby  reserved  the 
right  to  draw  through  said  aqueduct,  at  the  barn  on  his  homestead,  all 
the  water  flowing  from  said  well,  where  he  had  the  right  to  use  as  much 
of  the  water  as  he  was  then  using  and  accustomed  to  use  ;  that  what  re- 
mained was  to  pass  to  the  premises  of  K.  &  H.,  where  as  much  could  be 
used  as  was  there  used  and  accustomed  to  be  used  ;  and  that  the  rest 
was  to  pass  as  surplus  water,  to  the  house  on  the  premises  then  con- 
veyed ;  and  that  the  defendant  had  no  right  to  the  water  until  it  became 
surplus  water y  by  remaining  after  having  supplied  and  passed  the  barn 
on  Ws  homestead  and  the  premises  of  K.  &  11.,  as  they  were  supplied 
ftt  the  date  of  the  conveyance.     Chase  v.  I>ix,  642. 

'  WILL. 

1.  The  testator,  after  willing  to  his  wife,  the  defendant,  two  thirds  of 
all  his  property,  to  have  and  to  hold  as  long  as  she  remained  his  widow, 
and  in  the  event  of  her  marriage,  to  have,  absolutely,  one  half  of  What 
-should  then  remain  thereof,  the  other  half  to  go  to  his  only  son,  if  living, 
otherwise  to  his  heirs,  and  if  she  died  his  widow,  then  what  remained 
thereof  to  go  to  his  said  son,  or  to  his  heirs,  as  aforesaid,  devised  the  other 
third  of  his  property  to  his  said  son,  ^^  with  the  condition,  that  if  he  de- 
ceases before  my  wife,  and  leaves  no  children,  what  then  remains  of  said 
property  which  I  will  him,  shall  go  to  my  wife,  if  she  be  living."  The 
son  deceased  before  the  testator,  leaving  no  children.  Heldj  that  the 
legacy  to  him  lapsed.     Colbwn  et  als.  v.  Hadley,  exrx.  71. 

109 
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2.  It  is  oot  necessary  that  a  testator  should  sign  his  will  in  presence 
of  the  subscribing  witnesses  thereto.  It  is  sufficient  if  he  declares  the 
instrument  which  the  witnesses  are  called  upon  to  attest,  to  be  his  will, 
which  he  wishes  them  to  attest.    Boherts,  admr.  v.  Welch  et  dU,  164. 

3.  But  it  is  necessary  that  the  witnesses  know  the  character  of  the 
act  which  they  are  called  upon  to  perform,  and  that,  by  affixing  their 
names  to  the  instrument,  they  are  thereby  attesting  the  execution  thereof 
by  the  testator.    They  must  subscribe  their  names  animo  testandi,  and  in 
the  presence  of  each  other.    lb. 

4.  .  The  testator  bequeathed  the  aum  of  one  thousand  dollars,  ^'  to  be 
paid  by  my  executor  hereinafter  named,  for  the  education  of  the  Frced- 
men  of  this  nation,  as  soon  after  my  decease  as  it  can  reasonably  be  col* 
lected  and  appropriated  to  that  end  ;  his  best  judgment  and  discretion  to 
be  exerqised  in  said  appropriation."  Held^  that  said  bequest  was  not 
Yoid  for  uncertainty,  and  that  the  executor  was  the  proper  person  to  ap- 
propriate the  fund  to  the  object  -of  the  bequest  McAlUsUry  exr.  v. 
McAllister's  Heirs  et  dU,  272. 


5.  After  making  certain  other  bequests,  the  testator  devised  the 
due  of  his  property  to  '^The  Methodist  Episcopal  Mission  at  Bombay  .^^ 
No  person,  corporation,  or  society,  known  by  that  specific  name,  ever 
existed,  and  no  such  mission  was  located  at  Bombay.  It  appeared  that 
the  testator,  who  had  never  been  able  to  read  or  write,  in  consequence  of 
defective  eyesight,  had  for  a  long  time  been  a  devoted  member  of  the 
Methodist  Episcopal  Church,  and,  as  such,  had  been  acquainted  with  the 
work  of  missions  as  carried  on  by  said  church  in  foreign  lands,  and 
especially  in  India,  and  had  been  interested  therein,  and  contributed 
thereto  ;  that  said  church  distributed  its  contributions  for  missions,  for- 
eign and  domestic,  through  a  regularly  incorporated  society  denominated 
"  The  Missionary  Society  of  the  Methodist  Episcopal  Church " ;  that 
several  years  before  the  making  of  said  bequest,  said  society  had  estab- 
lished a  missidu  in  India,  which  was  among  the  largest  and  most  pros- 
perous of  its  foreign  missions  ;  that  missionaries  sent  by  said  society  to 
its  Indian  mission,  landed  at  Bombay,  and  in  returning,  sailed  from 
there,  although  the  center  of  its  operations  was  at  Lucknow,  whenee 
missionaries  went  forth,  itinerating  a  vast  area  of  country,  peopled  with 
millions  of  inhabitants.  Held^  that  the  testator  intended  a  gift  to  said 
society,  to  be  expended  in  carrying  forward  the  work  of  the  society  in 
India,  through  a  mission  located,*  not  at  Bombay,  as  the  testator  supposed, 
but  at  Lucknow.    lb. 

See  EviDSKCB,  2L 
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WITNESS. 

1.  Where  a  contract  with  a  firm  was  originally  made  with  a  memher 
thereof  since  deceased,  it  was  keld^  that  the  other  party  thereto  was  a 
competent  witness  in  his  own  behalf  in  a  suit  thereon  against  the  surviv- 
ing partner.    Bradish  di  Ooodenough  v.  Belknap^  1. 

2.  In  trover  for  property  which  once  belonged  to  W.,  deceased,  the 
defendant  claimed  title  thereto  by  virtue  of  a  written  contract  signed  by 
W.  and  his  wife,  who  was  still  living.  The  plaintiff  claimed  that  said 
contract  was  void,  for  want  of  sufficient  capacity  in  W.  to  execute  it. 
The  defendant  claimed  that  it  was  but  the  reduction  to  writing  of  a  verbal 
contract  which  he  had  previously  made  with  W.  alone,  at  a  time  when  it 
was  conceded  that  he  was  capable  of  contracting,  and  in  which  his  wife 
was  in  no  way  interested.  Held,  that  the  defendant  was  not  a  competent 
witness  to  such  verbal  contract.     Wood,  admr.  v.  Shurtleff,  326. 

3.  In  trover  for  property  which  Ihe  plaintiflf  purchased  of  B.,  deceased, 
of  whom  the  defendant  claimed  to  have  subsequently  purchased  it,  held, 
that  the  plaintiff  was  a  competent  witness  in  his  own  behalf,  to  his  con- 
tract of  purchase.    Downa  v.  Belden,  674. 
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